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NOTE 


This  index  contains,  so  far  as  is  known,  a  record  of  all  the  printed 
reports  of  the  Committee  on  Patents  of  the  House  of  Representatives, 
from  the  Fiftieth  to  the  Seventy-fifth  Congresses,  inclusive,  1888  to 
1938.  The  index  is  in  two  parts;  first,  a  chronological  list  of  the  re- 
ports, and  second,  an  alphabetical  subject-matter  index.  If  the  legis- 
lation reported  was  finally  enacted,  a  reference  to  the  number  of  the 
law  is  made. 

A  complete  set  of  the  reports  contained  in  this  index,  together  with 
a  print  of  the  law  if  legislation  was  finally  enacted,  is  bound  in  two 
volumes  and  available  for  reference  in  the  Committee  on  Patents. 
When  used  in  conjunction  with  McKee's  Compilation  of  Reports, 
1887,  also  available  in  the  committee,  it  represents  a  collection  of  all 
the  printed  reports  of  the  House  Committee  on  Patents  since  the 
organization  of  the  committee,  September  15,  1837. 

Eenest  A.  Norwig,  Acting  Clerk. 

July  1,  1940. 
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Law,  if  enacted 


50TH  CONGRESS 

James  Albert  Bonsack  

Mary  F.  Potts  (adverse  report), 
pt.  1. 

Mary  F.  Potts  (views  of  the 

minority),  pt.  2. 
Amendment  of  revised  statutes 

relating  to  patents. 

William  C.  Dodge  

Punishment  for  counterfeiting 

trade-marks,  labels,  etc. 

John  R.  Harrington  

Copyrights  

Jacob  Surerus  and  William  H. 

Behrens. 

Frederick  S.  Jennings  

Judah  Touro  Robertson  


51ST  CONGRESS 

Trade-marks  and  copyrights.  _ 
Amendment       of  Revised 
Statutes. 

Lifetime  of  a  patent.  

The  Patent  Office  

Amendment  of  patent  statutes 

International  copyright  

Refundment  of  Patent  Office 

moneys  paid  by  mistake. 
Heirs  of  Clifford  Arrick,  de- 
ceased. 

Commissioners  to  revise  the 
statutes  relating  to  patents, 
etc. 

John  R.  Harrington  

Commissioners  to  revise  the 
statutes  relating  to  patents. 


52D  CONGRESS 

A  bill  relating  to  copyrights 
(passed  Senate  and  House 
Mar.  3,  1893;  signed  by 
President  same  day). 

Registration  of  trade-marks 
(adverse). 

Statutes  relating  to  patents  

Protection  of  innocent  users  of 
patented  articles. 

Trade-marks  and  labels  


Pub.  166,  Mar.  3, 1891. 


Pub.  131,  Mar.  3,  1893. 
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333 


53D  CONGRESS 

Berdan  Firearms  Manufactur- 
ing Co. 

Berdan  Firearms  Manufactur- 
ing Co.  (pt.  2). 

Fees  on  application  for  patents. 

Amending  copyright  law  

To  amend  an  act  relating  to 
copyrights. 

Amending  copyright  law  


54TH  CONGRESS 

Classification  Division  U.  S. 

Patent  Office. 
Berdan  Firearms  Manufactur- 
ing Co.,  etc. 
Sale  of  printed  copies  of  patents 
Use  by  United  States  of  de- 
vices covered  by  letters  pat- 
ent issued  to  naval  officers. 

Copyright  law  

Amending  statutes  relating  to 

patents. 
Classification  Division,  U.  S. 
Patent  Office. 

Copyright  law  :_ 

Amending  copyright  law  

John  A.  Ball  

Infringement  of  letters  patent- 
Daniel  T.  Lawson  


55TH  CONGRESS 

Judson  Jones  

Classification  of  letters  patent, 
etc. 

Patent  laws  

Heirs  of  Duncan  H.  Campbell- 
Berdan    Firearms  Manufac- 
turing Co. 

Trade-marks  on  bottles,  etc  

Patents,  trade-marks,  etc  

State  trade-marks,  etc  

Mrs.  Mary  J.  Day  

Amending  section  4896,  Re- 
vised Statutes. 
Commissioners  to  revise  the 
statutes  relating  to  patents, 
etc. 

Classification  of  letters  patent, 

I.  T.  Thrash  

Amending    revised  statutes 

relating  to  copyrights. 

Amending  patent  law  

Certain  patents  of  S.  H.  Smith 
Extension  of  Letters  Patent 

No.  244,  898. 
Daniel  T.  Lawson  


Pub.  127,  Mar.  2,  1895. 


Pub.  124,  May  19,  1896. 


Pub.  133,  Mar.  3,  1897. 


Pub.  4,  Jan.  6,  1897. 
Pub.  134,  Mar.  3,  1897. 

Pub.  137,  Mar.  3,  1897. 


Priv.  6,  Feb.  17,  1898. 


Priv.  234,  Mar.  2,  1899. 


Pub.  91,  Feb.  28,  1899. 
Pub.  121,  June  4,  1898. 

Pub.  130,  June  10,  1898. 
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HR  15911 
HR  11943 


HJRes  174 
HR  25133 


HR 


25133 


56TH  CONGEESS 

Heirs  of  Duncan  Campbell  

Certain  patents  of  S.  H.  Smith. 

Extending  term  of  patent  No. 
287,230. 

Revising  the  statute  relating 
to  patents. 

Registration  of  names  of  per- 
sons, etc.,  engaged  in  trans- 
portation business. 


57TH  CONGRESS 

Signing  of  letters  patent  

Patent  specifications  and  draw- 
ings in  Pennsylvania. 

Design  patents  

Valdemar  Poulsen  

Statutes  relating  to  patents, 
etc. 

Amendment  to  section  4921, 
revised  statutes. 

Amendment  of  sections  875 
and  4071,  revised  statutes. 

To  effectuate  the  provisions  of 
the  additional  act  of  the 
international  convention  for 
the  protection  of  industrial 
property. 


58TH  CONGRESS 

Protection  to  exhibitors  at  the 
Louisiana  Purchase  Exposi- 
tion. 

Amending  sec.  4952  of  the  re- 
vised statutes. 

Issuance  of  letters  rogatory  by 
Commissioner  of  Patents,  etc. 

Printed  copies  of  specifications 
and  drawings  of  patents. 

Patents  on  drugs  

Amendment  of  copyright  law_. 

Registration  of  trade-marks 
used  in  commerce  with  for- 
eign nations,  etc. 


59TH  CONGRESS 

Amendment  of  laws  relating  to 

registration  of  trade-marks. 
Amending  revised  statutes  of 

the  United  States  relating  to 

copyrights. 
Protecting  certain  copyrights-. 
To  amend  and  consolidate  the 

acts  respecting  copyright. 
To  amend  and  consolidate  the 

acts    respecting  copyright 

(pt.  2). 


Pub.  65,  Apr.  11,  1902. 
Pub.  Res.  35,  June  28, 
1902. 

Priv.  620,  Feb.  19,  1903. 


Pub.  169,  Mar.  3,  1903. 


Pub.  165,  Mar.  3,  1905. 


Pub.  84,  Feb.  20,  1905. 


Pub.  146,  May  4,  1906. 


4 


INDEX  OF  REPORTS 


Bill 


Chronological  list 


Law,  if  enacted 


HJRes  224 


7628 

S 

7676 

7637 

HR 

25474 

8075 

HR 

22678 

184 

HR 

7653 

643 

HR 

15846 

695 

HR 

15841 

XKJO  I 

HR 

1  770^1 

1415 

HR 

14047 

1  fi9Q 

a 
k? 

2222 

HR 

28192 

497 

HR 

20585 

sin 

HR 
nit 

831 

HR 

21481 

898 

HR 

18886 

1097 

HR 

24749 

1288 

HR 

24649 

267 

HR 

10648 

273 

HR 

7711 

756 

HR 

24224 

847 

HR 

23568 

1051 

HJRes 

337 

1161 

HR 

23417 

1161 

HR 
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59th  congress — continued 

Patents  granted  to  officers  and 
employees  of  the  Govern- 
ment in  certain  cases. 

Additional  protection  for  own- 
ers of  patents. 

To  amend  sees.  5  and  6  of 
trade-mark  law. 

Increasing  salaries  in  the  U.  S. 
Patent  Office. 


60TH  CONGRESS 

Additional  protection  for  own- 
ers of  patents. 

Increasing  salaries  in  the  U.  S. 
Patent  Office. 

Amending  revised  statutes  re- 
lating to  patents. 

Substitute  for  sec.  4885  of  re- 
vised statutes,  relating  to 
issue  of  patents. 

To  establish  a  U.  S.  Court  of 
Patent  Appeals,  and  for  other 
purposes. 

To  amend  the  laws  of  the 
United  States  relating  to  the 
registration  of  trade-marks. 

To  amend  and  consolidate  the 
acts  respecting  copyright. 

61ST  CONGRESS 

Amending  revised  statutes  re- 
lating to  caveats. 

To  amend  the  statutes  relating 
to  patents. 

Amending  sec.  4916,  revised 
statutes,  relating  to  patents. 

Amending  sec.  4889  of  the  re- 
vised statutes,  relating  to 
patents. 

Amending  statutes  relating  to 
trade-marks. 

Additional  protection  for  own- 
ers of  patents. 

62D  CONGRESS 

Registration  of  trade-marks. 

Laws  relating  to  patents  

Statute  in  relation  to  copy- 
rights. 

Amendment  of  laws  relating  to 

copyrights. 
To    investigate    the  Patent 

Office. 

Revision  of  patent  laws  

Revision  of  the  patent  laws 
(pt.  2). 

Patent  Office  fees  


Pub.  Res,  15,  Feb.  18, 
1907. 


Pub.  232,  Mar.  2,  1907. 


Pub.  132,  May  23,  1908. 
Pub.  133,  May  23,  1908. 


Pub.  238,  Feb.  18,  1909. 
Pub.  349,  Mar.  4,  1909. 

Pub.  296,  June  25,  1910. 


Pub.  388,  Feb.  18,  1911. 
Pub.  305,  June  25,  1910. 


Pub.  347,  Jan.  8,  1913. 

Pub.  303,  Aug.  24,  1912. 

Pub.  405,  Mar.  2,  1913. 

Pub.  Res.  55,  Aug.  21, 
1912. 
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Law,  if  enacted 


63D  CONGRESS 

Acts  respecting  copyrights  

To  amend  sees.  4888  and  4889, 

Revised  Statutes. 
Exchange  of  printed  copies  of 

patents  of  the  United  States 

with  Canada. 
Reorganization  in  the  Patent 

Office. 

 do  

Revision  of  patent  laws  

Temporary  extension  of  time 
for  filing  applications  for 
letters  patent,  etc. 

Registration  of  trade-marks  

Amendment  of  the  laws  relat- 
ing to  copyrights. 


64TH  CONGRESS 

Reorganization  in  the  Patent 
Office. 

Amendment  of  laws  relating 

to  copyrights. 
Sees.    4898,  4906,  4921,  4934, 

and  4935,  Revised  Statutes. 
Use  of  names  of  public  officials 

by  patent  attorneys. 
Manuscript  copies  of  Patent 

Office  records. 

Patent  applications  

To  amend  sec.  4931   of  the 

Revised  Statutes. 

Term  of  Patent  No.  21053  

Granting  extension  of  patent 

design  to  United  Daughters 

of  the  Confederacy. 
To    extend    temporarily  the 

time  for  filing  applications 

and  fees  and  taking  action 

in  the  United  States  Patent 

Office. 

Authorizing  the  Secretary  of 
the  Interior  to  accept  assign- 
ment of  patent  for  improve- 
ments in  the  manufacture  of 
gasoline. 

Copyright  law  

Registration  of  designs  

Thomas  A.  Dicks  

Extension  of  patent  design  

United  States  Daughters  of 
1812. 


65TH  CONGRESS 

Additional    force    in  Patent 
Office. 

To  prevent  the  publication  of 

inventions,  etc. 
Discovery  by  Garabed  T.  K. 

Giragossian. 


Pub.  78,  Mar.  28,  1914. 
Pub.  282,  Mar.  3,  1915. 

Pub.  Res.  61,  Jan.  14, 
1915. 


Pub.  16. 


Pub.  57. 


Priv.  14. 


Pub.  213. 


Pub.  80. 
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65th  congress — continued 

Conference  report  on  HJRes. 
174,  "Garabed." 

To  extend  the  time  of  filing  ap- 
plications for  patents. 

Convention  for  the  protection 
of  trade-marks. 

Amendment  of  copyright  laws. 

Inventions,  patents,  and  pat- 
ent rights. 


66TH  CONGRESS 

Amending  sees.  8  and  21  of 
Copyright  Act. 

Convention  for  the  protection 
of  trade-marks. 

Inventions,  patents,  and  pat- 
ent rights. 

To  amend  sec.  5  of  the  Trade- 
Mark  Act  of  Feb.  20,  1905. 

To  increase  force  and  salaries 
in  Patent  Office. 

United  States  Daughters  of 
1812. 

Encouragement  of  industry, 
inventions,  patents,  and  pat- 
ent rights. 

Increase  of  force  and  salaries  in 
the  Patent  Office. 

Extending  the  time  for  filing 
applications  for  letters  pat- 
ent, etc. 


67TH  CONGRESS 

Increase  of  force  and  salaries  in 

the  Patent  Office. 
To   amend   the   patent  and 

trade-mark   laws,   and  for 

other  purposes. 


68TH  CONGRESS 

To  amend  the  patent  and 
trade-mark  laws,  and  for 
other  purposes. 

Garabed  free-energy  generator. 

To  amend  sec.  5  of  the  Trade- 
Mark  Act  of  1905,  as 
amended,  relative  to  the  un- 
authorized use  of  portraits. 

Disposition  of  old  Patent  Office 
models. 

Copyright  registration  of  de- 
signs. 

Amend  an  act  entitled  "An 
Act  making  appropriations 
for  sundry  civil  expenses  of 
the  Government,"  etc. 


Pub.  Res.  21 


Pub.  102. 
Pub.  163. 


Pub.  398. 


Pub.  366. 


Pub.  147. 


Pub.  610. 


Pub.  263. 


Pub.  416. 
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HR 
HR 


6103 
5527 


8913 
12695 


68th  congkess — continued 

Prevention  of  fraud,  deception, 
or  improper  practice  in  con- 
nection with  business  before 
the  U.  S.  Patent  Office,  and 
for  other  purposes. 


69TH  CONGRESS 

Garabed  free-energy  generator. 

To  amend  sec.  52  of  the  Judi- 
cial Code. 

Extension  of  patent  to  the 
United  Daughters  of  the 
Confederacy. 

Prevention  of  fraud,  deception, 
or  improper  practice  in  con- 
nection with  business  before 
the  U.  S.  Patent  Office,  and 
for  other  purposes. 

Amend  and  consolidate  copy- 
right acts. 

Extension  of  the  time  limita- 
tions under  which  patents 
were  issued  in  the  case  of 
persons  who  served  in  the 
armed  forces  of  the  United 
States  during  the  World  War. 

To  amend  sec.  4900,  Revised 
Statutes. 

Amend  sees.  476  and  4934  of 
revised  statutes. 

Amend  statutes  as  to  procedure 
in  Patent  Office  and  courts. 

Appeal  in  patent  suit  

Amend  and  consolidate  the  acts 
respecting  copyright. 

Protection  of  trade-marks  used 
in  commerce. 

To  amend  the  Copyright  Act 
of  1909. 


70TH  CONGRESS 

Amend  and  consolidate  the  acts 

respecting  copyright. 
Garabed  free-energy  generator  _ 

Sundry  civil  expenses  of  the 
Government,  1884  

Prevention  of  fraud,  decep- 
tion, or  improper  practice 
in  connection  with  business 
before  the  U.  S.  Patent 
Office,  and  for  other  pur- 
poses. 

Amend  and  consolidate  acts 
respecting  copyright. 

Authorize  the  licensing  of  pat- 
ents owned  by  the  United 
States. 


Pub.  767. 
Pub.  242. 


Pub.  464. 


Pub.  580. 
Pub.  621. 
Pub.  690. 
Pub.  662. 


Pub.  478. 


Pub.  325. 
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Report 

Bill 

1314 

HR 

10435 

1368 

HR 

13109 

1435 

HR 

12112 

1520 

HR 

13452 

2643 

HR 

14663 

635 

S 

2657 

657 

HR 

2828 

TOO 

728 

HR 

699 

740 
1129 
1372 

HR 
HR 
HR 

10076 
11372 
11852 

1372 

HR 

11852 

1689 

ITT? 

1689 

HR 

12549 

2016 
2057 

HR 
HJRes 

12549 
392 

1008 

HR 

10976 

1196 

HR 

11010 

1197 

XI  XV 

1  1  A1Q 

1198 

HR 

11087 

1199 

HR 

10157 

1200 

HR 

11016 

1201 

HR 

11017 

Chronological  list 


Law,  if  enacted 


70th  congress — continued 

Extension  of  time  limitations 
under  which  patents  were 
issued  to  persons  who  served 
in  the  military  or  naval 
forces  of  the  United  States 
during  the  World  War. 

Protection  of  trade-marks  used 
in  commerce. 

Amending  the  statutes  of  the 
United  States  with  respect  to 
reissue  of  defective  patents. 

Repeal  of  price-fixing  clause 
for  mechanical  reproduction. 

Directing  that  copies  of  certain 
patent  specifications  be  sup- 
plied to  the  Public  Library 
of  Los  Angeles. 


71ST  CONGRESS 

Renewal  of  patent  relating  to 
badge  of  Daughters  of  the 
American  Revolution. 

Protection  of  trade-marks  used 
in  commerce. 

Improper  practice  before  U.  S. 
Patent  Office. 

Amend  the  Trade-Mark  Act__. 

Plant  patents  

Copyright  registration  of  de- 
signs (pt.  1). 

Copyright  registration  of  de- 
signs (pt.  2). 

Revision  of  the  copvright  law 
(pt.  1). 

Revision  of  the  copvright  law 
(pt,  2). 

Revision  of  the  copyright  law__ 
Garabed  free  energy  generator. 


72ND  CONGRESS 

Revision  of  the  Copyright 
Law. 

Amend  the  statute  relating  to 
patent  disclaimers. 

To  limit  inventors  to  priority 
of  2  years  before  filing  ap- 
plications for  patent. 

Abolish  the  statute  permitting 
renewal  of  patent  applica- 
tions. 

To    expedite    prosecution  of 

patent  applications  pending 

more  than  3  years. 
Limit   the   life   of   a  patent 

from  date  ot  application. 
Single    signature    in  patent 

applications. 


Pub.  623. 


Pub.  501. 


Pub.  938. 


Priv.  3. 


Pub.  112. 
Pub.  245. 
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Report 


Bill 


Chronological  list 


Law,  if  enacted 


1202 


1203 

1361 
1421 

1674 

1778 

2086 


1360 
1361 


1362 
1364 
1365 
2152 
2153 


HR 


HR 

HR 
HR 

HR 

S 

HR 


HR 
HR 


HR 
HR 
HR 
HR 
HR 
HR 


HR 


11018 


11054 

12094 
10924 

8984 

4912 

14727 


4985 
5806 


5805 
4410 
4413 
10492 
11562 
9995 


10194 


697 


698 
2006 


2007 
2008 
2486 


HJRes  334 
HJRes  292 


HR  5194 
HJRes  447 


S  477 
HR  9996 
HJRes  671 


72ND  congress — continued 

To  empower  assignee  of  in- 
ventor to  file  divisional,  con- 
tinuation, renewal,  or  reissue 
aplication. 

To  prevent  fraud,  deception, 
or  improper  practice. 

Revision  of  the  copyright  law. 

Amendment  of  sec.  4916, 
Revised  Statutes. 

Licensing  of  patents  owned  by 
the  United  States. 

Protect  copyrights  and  patents 
of  foreign  exhibitors  at 
World's  Fair,  Chicago. 

Protection  for  textiles  and 
other  designs. 


74TH  CONGRESS 

Permitting  single  signature  in 

patent  applications. 
International  convention  for 

the  protection  of  industrial 

property. 
 do  


Renewal  of  patent  No.  54,296_. 

Renewal  of  patent  No.  55,398-. 

Renewal  of  patent  No.  60,731_. 

Renewal  of  patent  No.  25,909_. 

Renewal  of  patent  No.  59,560_. 
(no  report;  committee  dis- 
charged from  consideration). 

Renewal  of  patent  No.  40,029 
(no  report;  committee  dis- 
charged from  consideration) . 


75TH  CONGRESS 

New  York  World's  Fair,  New 
York  City,  1939. 

Golden  Gate  International 
Exposition,  San  Francisco, 
Calif.,  1939. 

Renewal  of  patent  No.  60,731  _. 

Pacific  Mercado  International 
Exposition,  Los  Angeles, 
Calif.,  1940. 

Preventing  fraud,  deception,  or 
other  improper  practice  be- 
fore the  Patent  Office. 

Authorizing  the  registration  of 
certain  collective  trade- 
marks. 

Creating  a  Bureau  of  Fine  Arts. 


Pub.  294. 


Pub.  694. 


Pub.  711. 
Pub.  230. 
Pub.  231. 

Pub.  551. 
Pub.  627. 


Pub.  628. 


Pub.  Res.  41. 
Pub.  Res.  35. 


Pub.  259. 
Pub.  Res.  100. 


Pub.  498. 
Pub.  586. 


IQ  INDEX  OF  REPORTS 

ALPHABETICAL  SUBJECT  MATTER  INDEX 


American  Legion,  Extension  of  Design 

Parent  No.  54,296  to. 
American  Legion  Auxiliary,  Extension 

of  Design  Patent  No.  55,398  to. 
Appeals : 

Procedure  in,  in  and  from  the 

Patent  Office. 
Procedure  in  making,  from  deci- 
sions in  patent  applications. 
Procedure  in,  re  patent  infringe- 
ment suits. 
Applications  for  designs,  may  be  filed 
within  4  months  after  filing  in  for- 
eign country. 
Applications  for  patents: 

Additional  copies  of  drawings  in, 
may  be  required  by  Commis- 
sioner of  Patents. 
Authorizing  Commissioner  of 
Patents  to  enforce  diligent 
prosecution  of. 
Extend  time  for  filing,  etc  


Increasing  fees  for  filing,  from  $15 
to  $17. 

Limit  inventors  to  priority  of  2 

years  before  filing. 
May  be  filed  within  12  months 
alter  filing  in  foreign  country. 
Pending    more    than    3  years, 

Expedite  prosecution  of. 
Prosecution   required  within  6 

months  after  filing. 
Prosecution  required  within  1 

year  after  filing. 
Simplification  of,  by  deleting  re- 
quirement of  attestation  by 
2  witnesses. 
Arrick,  Clifford,  heirs  of,  extension  of 

Patent  No.  47,078  to. 
Assignees,  Empowered  to  file  divi- 
sional, continuation,  renewal,  and 
reissue  applications. 
Assignment,  Authorizing  Secretary  of 
Interior  to  accept,  patent  for  im- 
provements in  manufacture  ot  gaso- 
line. 
Assignments : 

Provision  for  making,  re  patents. 


Provision  for  recording,  in  Patent 
Office. 

Witnessing  and  recording  of  

Attorneys,  agents,  etc.,  Commissioner 

of  Patents  to  prescribe  rules  and 

regulations  governing  recognition, 

conduct,  etc.,  of. 
Attorneys,  Use  of  names  of  public 

officials  by  patent. 


Report  No. 


Congress 


1364 
1365 

1889 
810 
1890 
3426 


898 
273 

1959 


1245 
554 
616 

1320 
828 

1197 

3426 

1199 


74 
74 

69 
61 
69 
57 


61 
62 

50 


63 
64 
65 
66 
53 

72 

57 

72 


1494 

52 

2263 

51 

940 

54 

552 

63 

3173 

51 

1202 

72 

622 

64 

2263 

51 

1494 

52 

940 

54 

358 

64 

612 

66 

1294 

66 

1959 

50 

612 

66 

1294 

66 

172 

67 

364 

64 

No.  of  law  if  enacted 


Pub.  230. 
Pub.  231. 

Pub.  690. 
Pub.  662. 

Pub.  169,  Mar.  3,  1903. 


Pub.  213. 
Pub.  366. 

Pub.  169,  Mar.  3,  1903. 


Pub.  133,  Mar.  3,  1897. 
Pub.  282,  Mar.  3,  1915. 


Pub.  133,  Mar.  3,  1897. 


Pub.  147. 
Pub.  57. 
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Keport  No. 


Congress 


No.  of  law  if  enacted 


Ball,  John  A.,  Extension  of  Patents 
Nos.  225,205,  236,138,  285,340, 
and  299,945,  to. 

Behrens,  William  H.,  For  relief  of,  re 
extension  of  Patent  No.  102,613. 

Berdan  Firearms  Manufacturing  Co., 
Permitting  recovery  of  damages  by, 
re  inventions  on  breech-loading 
arms. 

Pt.  2  


Board  of  Appeals,  Creation  of,  in 
Patent  Office. 

Bonsack,  James  Albert,  For  relief  of, 
re  Patents  Nos.  238,640  and  247,795. 

Bottles,  casks,  and  other  receptacles, 
Providing  for  trade-mark  registra- 
tion on. 

Breech-loading  guns,  Permitting  re- 
covery of  damages  from  United 
States  by  Berdan  Firearms  Manu- 
facturing Co.,  re  inventions  on. 
Pt.  2  


Burnam,  James  H.,  Extension  of 
Patent  No.  287,230  to. 

Campbell,  Duncan  H.,  heirs  of,  Ex- 
tension of  Patents  Nos.  231,954 
and  253,156  to. 

Carpet  lining,  Improvement  in;  Ex- 
tension of  Patents  Reissue  Nos. 
2,415  and  2,416  to  John  R.  Har- 
rington on. 

Carpet-lining  machine,  Extension  of 
Patents  Nos.  14,585,  et  al,  to  John 
R.  Harrington,  on. 

Carnegie  Library,  Pittsburgh,  Pa., 
Copies  of  patents  transferred  from 
District  Court  for  Western  Pennsyl- 
vania to;  Future  copies  to  be  de- 
posited in. 

Caveats: 

Operative  for  1  year  after  filing  

Privileges  re,  extended  to  for- 
eigners. 

Provision  for,  repealed  

Certificates  of  correction,  Authorizing 
issuance  of,  by  Commissioner  of 
Patents. 

Chicago  World's  Fair,  1933,  Protec- 
tion of  copyrights  and  patents  of 
foreign  exhibitors. 

Cigarette  machine,  Extension  of 
Patents  Nos.  238,640  and  247,795 
on,  to  James  A.  Bonsack. 

Classification  division  in  Patent 
Office,  To  create. 


Collective  trade-marks, 
registration  of. 

241708—40  2 


Authorize 


2289 

3654 
600 


600 
323 
540 
810 

136 

549 

600 


600 

323 
540 
1284 

508 
226 

3299 


3310 
780 


2263 
1494 
3426 

497 
831 

1675 
470 

1778 


136 


2277 
285 
1272 
2008 


54 

50 
53 


53 
54 
55 
61 

50 

55 

53 


53 
54 
55 
56 

55 
56 

50 


51 


57 


51 
52 
57 

61 
61 
67 
68 
72 


50 


54 
54 
55 
55 
75 


Priv.  234,  Mar.  2,  1899. 


Priv.  234,  Mar.  2,  1899. 


Pub.  Res.  35,  June  28, 
1902. 


Pub.  169,  Mar.  3,  1903. 
Pub.  296,  June  25,  1910. 


Pub.  610. 
Pub.  294. 


Pub.  130,  June  10,  1898. 
Pub.  586. 
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Congress 

No.  of  law  if  enacted 

Commissioners  to  revise  statutes  re- 

3281 

51 

lating  to  patents. 

3462 

51 

1256 

55 

Pub.  121,  June  4,  1898. 

Compulsory  licensing  of  patents: 

Pt.  1  

1161 

62 

Pt.  2  

1161 

62 

1082 

63 

Continuation  applications,  Assignee 

1202 

72 

empowered  to  file. 

Copyright: 

Act  of  1909,  amendment  of  sees. 

1520 

70 

1-e  and  25-e. 

Act  of  1909,  amendment  of  sees. 

756 

62 

Pub.  303,  Aug.  24,  1912. 

5,  11,  and  25. 

Act  of  1909,  amendment  of  sees. 

1158 

65 

8  and  21. 

79 

66 

Pub.  102. 

Act  of  1909,  amendment  of  sec.  12_ 

166 

63 

Pub.  78,  Mar.  28,  1914. 

640 

64 

Act  of  1909,  amendment  of  sec.  15_ 

1100 

69 

Pub.  464. 

Act  of  1909,  amendment  of  sec.  23_ 

1314 

63 

Act  or  1909,  amendment  oi  sees. 

2225 

69 

27,  42,  and  44. 

1103 

70 

Act  of  1909,  amendment  of  sees. 

265 

64 

28  and  30. 

Act  of  1909,  amendment  of  sec. 

847 

62 

Pub.  405,  Mar.  2,  1913. 

55. 

Act  of  1909,  amendment  of  sees. 

2027 

69 

57  and  61. 

353 

70 

Pub.  478. 

Ad  interim  copyright,  Provision 

1158 

65 

for. 

79 

66 

Pub.  102. 

Affidavits  to  be  filed  in  connec- 

2857 

58 

tion  with  application  for. 

Assignment  of  rights  (divisibil- 

2225 

69 

ity)  . 

1103 

70 

Books  not  printed  from  "type 

1100 

69 

Pub.  464. 

set." 

Certificate  of  registration 

847 

62 

Pub.  405,  Mar.  2,  1913. 

Damages 

290 

51 

2401 

51 

Pub.  166,  Mar.  3,  1891. 

Damages  for  unlawful  use  of 

1191 

53 

copyrighted  dramatic  or  op- 

eratic compositions. 

Deposit  in  Library  of  Congress.  _ 

290 

51 

2401 

51 

Pub.  166,  Mar.  3,  1891. 

Deposit  in  Library  of  Congress, 

52 

Pub.  131. 

Extension    of    time   for  (no 

report) . 

Deposit  of  copies  in  Library  of 

166 

63 

Pub.  78,  Mar.  28,  1914. 

Congress. 

Deposit  of  photographs  in  lieu 

640 

64 

of  copies  in  certain  cases. 

Deposit  of  works  in  Library  of 

1471 

53 

Congress. 

Designs,  engravings,  cuts,  etc., 

691 

55 

to  be  recorded  under  the  copy- 

right law  in  the  Patent  Office. 

Dramatic  or  musical  composi- 

741 

54 

tions,  Damages  for  unlawful 

performance  of. 

Dramatic  or  operatic  composi- 

1191 

53 

tions,  Unlawful  users  of,  liable 

for  damages. 
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xvGport  JN  o. 

(congress 

x\0.  01  l3iW  11  6D3,Ct6Q 

Copyright — Continued. 

Dramatic  and  operatic  works, 

2290 

54 

Pub.  4,  Jan.  6,  1897. 

Protection  for  authors  of. 

Fees  _       _  _  _ 

290 

51 

2401 

51 

Pub.  166,  Mar.  3,  1891. 

Fees,  Increase  in_ 

2027 

69 

353 

70 

Pub.  478. 

General  revision  of  the  copyright 

7083 

59 

law. 

Pt.  2  

7083 

59 

2222 

60 

Pub.  349,  Mar.  4,  1909. 

Pt.  1  

1689 

71 

Pt.  2  

1689 

71 

2016 

71 

1008 

72 

1361 

72 

Importation  of  works  to  be  regu- 

290 

51 

lated  by  Secretary  of  Treasury 

and  Postmaster  General. 

2401 

51 

Pub.  166,  Mar.  3,  1891. 

Importation  prohibited  of  arti- 

265 

64 

cles   bearing  false   notice  of 

copyright  and  of  any  infring- 

ing copies,  matter,  material, 

etc. 

Importation  prohibited  of  articles 

2813 

54 

Pub.  134,  Mar.  3,  1987. 

marked  as  copyrighted,  when 

no  copyright  exists. 

Importation  prohibited  of  works 

1471 

53 

copyrighted    in    the  United 

States. 

Infringement    a  misdemeanor, 

265 

64 

punishable  by  fine  or  impris- 

onment, or  both. 

Injunction  may  be  granted  by 

741 

54 

court  restraining  performance 

of  dramatic  or  operatic  com- 

positions. 

International-. 

290 

51 

2401 

51 

Pub.  166,  Mar.  3,  1891. 

Judson  Jones,  on  book,  "The  Al- 

62 

55 

Priv.  6,  Feb.  17,  1898. 

phabet  of  Orthoepy",  declared 

valid,  and  provision  made  for 

14-year  extension. 

Mechanical    reproduction,  Re- 

1520 

70 

peal  of  price-fixing  clause  for. 

Motion  pictures,  deposit  of  copies 
of. 

640 

64 

Music  publishers,  Protection  of__ 

1289 

55 

Musical  compositions,  Protection 

2290 

54 

Pub.  4,  Jan.  6,  1897. 

for. 

Penalties 

1733 

53 

Pub.  127,  Mar.  2,  1895. 

Penalties  for  infringement 

3434 

50 

Penalty 

290 

51 

2401 

51 

Pub.  166,  Mar.  3,  1891. 

Penalty  for  false  statement  in 

2857 

58 

connection    with  application 

for. 

Penalty  for  marking  articles  not 

2813 

54 

Pub.  134,  Mar.  3,  1897. 

copyrighted. 

Penalty  provision,  Revision  of  

265 

64 

Performance  of  religious  or  secu- 

4955 

59 

lar  works  permitted  for  chari- 

table or  educational  purposes. 
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Congress 
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Copyright — Continued. 

Protection  for  copyrighted  matter 
of  Lumber  Manufacturers 
Associations,  appearing  in  bul- 
letin of  U.  S.  Forest  Service. 

Reciprocal  conditions  for  copy- 
right protection  of  works  of 
aliens. 

Reciprocal  protection  to  foreign 
authors. 

Renewal  and  duration  

Renewal  for  14  years  


"Secondary  meaning"  right  as 
means  for  perpetuating  monop- 
oly. 

Suits  for  infringement  may  be 
brought  by  licensees  of  partial 
rights. 

War,    Relief    from  conditions 

arising  during. 
Works  copyrightable  and  right  to 

their  use. 
(See  also  Designs.) 
Counterfeiting   trade-marks,  labels, 
•  etc.,  Punishment  for. 
Court,   Establishment   of,   to  have 
special    jurisdiction    over  patent 
cases. 

Court  decisions  in  patent  and  trade- 
mark cases,  Authorizing  Commis- 
sioner of  Patents  to  exchange 
bound  copies  of  Official  Gazette 
for. 

Court  jurisdiction  in  patent  infringe- 
ment suits. 

Court  of  Claims,  Berdam  Firearms 
Manufacturing  Co.  authorized  to 
institute  suit  against  the  United 
States  in,  re  Patent  No.  88,436  on 
breech-loading  guns. 

Pt.  2  


Court  of  Patent  Appeals,  To  estab- 
lish. 

Courts  enabled  to  grant  temporary 

injunctions. 
Damages   for  patent  infringement, 

Courts  may  decree  payment  of. 

Daughters  of  the  American  Revolu- 
tion, Extension  of  Design  Patent 
No.  21,053  to. 

Day,  Mrs.  Mary  J.,  Extension  of  De- 
sign Patent  No.  20,694  to. 

Defective  patents,  Reissue  of,  Amend- 
ing statutes  with  respect  to. 

Dentistry,  medicine  and  surgery,  Pat- 
ents relating  to. 

Deposit  of  copies  of  patents,  Trans- 
ferred from  Court  of  Western  Dis- 
trict of  Pennsylvania  to  Carnegie 
Library,  Pittsburgh,  Pa. 


4978 


1158 
79 

1287 

1314 
290 
2401 
1314 


2225 
1103 

1158 
79 
290 
2401 

2707 

1320 

1959 


2095 
600 


600 
323 
540 
1415 

2967 

612 
1294 
172 
535 
635 

1065 

1435 

2702 

780 


59 


65 
66 

58 

63 
51 
51 
63 


69 
70 

65 
66 
51 
51 

50 

51 

50 


54 
53 


53 
54 
55 
60 

57 

66 
66 
67 
64 
71 

55 

70 

57 

57 


Pub.  102. 

Pub.  165,  Mar.  3,  1905. 
Pub.  166,  Mar.  3,  1891. 


Pub.  102. 

Pub.  166,  Mar.  3,  1891. 


Pub.  137,  Mar.  3,  1897. 


Priv.  234,  Mar.  2,  1899. 


Pub.  147. 
Priv.  14. 
Priv.  3. 


Pub.  501. 


Pub.  Res.  35,  June  28, 
1902. 
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Design  patents,  Defining  patentable 

subject  matter. 
Designs: 

Copyright  registration  of  

Pt.  1_J  

Pt.  2  

Copyright  registration  of,  for  tex- 
tiles. 

Extension  of  patents,  on: 

No.  20,694  

No.  21,053  

No.  24,917  

No.  25,909  

No.  29,611  

No.  40,029  (not  reported- 
committee  discharged  and 
bill  passed). 

No.  54,296  

No.  55,398  

No.  59,560  (not  reported — 
committee  discharged  and 
bill  passed) . 
No.  60,731  

International  Convention  

Jurisdiction    in    certain  cases, 
Transferred  from  Library  of 
Congress  to  Patent  Office. 
Provision  for  election  of  extension 
of  term  of  Letters  Patent  on. 

Terms  of  design  patents  

Textiles,  Copyright  registration 
of  designs  for. 
Dicks,  Thomas  A.,  Extension  of  Pat- 
ent No.  618,065  to. 
Disabled  American  Veterans  of  the 
World  War,  Extension  of  design 
Patent  No.  59,560  to  (not  reported — 
committee    discharged    and  bill 
passed) . 

Disclaimers,  Amendment  of  statute 
relating  to. 

Dishes,  Machine  for  making  wooden, 
Extension  of  Patents  Nos.  273,773 
and  276,198  on,  To  Seth  H.  Smith. 

Divisional  applications,  Assignee  em- 
powered to  file. 

Dodge,  William  C,  Remuneration  for 
use  by  United  States,  of  invention 
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sion of  Patent  No.  287,230  on,  to 
James  H.  Burnam. 
Holy  Name  Society,   Extension  of 
Design  Patent  No.  40,029  to  (not 
reported — committee  discharged 
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for. 

Suits  at  law  or  equity  for  


Suit  for,  may  be  brought  by  pat- 
ent owners,  in  Court  of  Claims. 

Injunction  certificates  to  be  filed  in 
Patent  Office. 
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tries in  the  granting  of. 

Sale  of  printed  copies  of  

Subject  matter  patentable  and 
prior  publication  limitation. 

Plant  patents  
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Pressing  or  ironing  board,  extension 
of  Design  Patent  No.  20,694  on,  to 
Mrs.  Mary  J.  Day. 

Printing  press,  steam  power,  Exten- 
sion of  Patent  No.  113,346  and  Re- 
issue No.  12,031  to  Judah  Touro 
Robertson. 

Prints  and  labels,  Registration  of  


3925 
3654 
510 
510 
3926 
1288 
2289 

2972 
2124 
508 
226 
136 
2102 
2072 
565 
1284 
1193 
2458 
1161 
1161 
940 


7279 

1087 
1200 
410 


1320 
1133 
695 

2856 

530 
2263 
1494 

940 
1129 

510 

510 
2458 

1065 


3926 
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50 
50 
50 
50 
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50 
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64 
57 
62 
62 
54 


59 

60 
72 
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58 

54 
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50 

50 
57 

55 
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Pub.  133,  Mav  23,  1908. 


Pub.  91,  Feb.  28,  1899. 
Pub.  132,  May  23,  1908. 


Pub.  124,  May  19,  1896. 
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Prints.    (See  also  Labels.) 

Priority,  Limiting  inventors  to  2  years, 

1197 

72 

before  filing  patent  applications. 

Projectiles  for  ordnance,  Extension  of 

3173 

51 

Patent  No.  47,078  on,  to  heirs  of 

Clifford   Arrick,  deceased. 

Publication  of  inventions  during  war, 

96 

65 

Pub.  80. 

Preventing. 

Purchasers  of  patented  articles,  ex- 

1826 

52 

empted  from  liability  of  suits. 

Recording    of    designs,  engravings, 

691 

55 

cuts,  etc.r  under  copyright  law  in 

Patent  Office,  Provision  for. 

Records: 

Certified  copies  of  Patent  Office, 

1675 

67 

as  evidence. 

470 

68 

Pub.  610. 

Manuscript    copies    of  Patent 

371 

64 

Office. 

Refundment  of  fees  on  rejected  trade- 

410 

52 

mark  applications. 

Refundment  of  moneys  paid  to  Patent 

1959 

50 

Office  by  mistake,  Authorizing,  by 

2458 

51 

Commissioner  of  Patents. 

Refunds,  Commissioner  of  Patents 

612 

66 

authorized  to   make,  for  monies 

1294 

66 

paid  in  excess  or  by  mistake. 

Reissue  applications,   Assignee  em- 

1202 

72 

powered  to  file. 

Reissue  of  defective  patents 

1435 

70 

Pub.  501. 

Reissue  of  defective  patents  (inter- 

1421 

72 

vening  rights). 

Remedy  for  infringement  of  patents, 

7628 

59 

by  United  States  Government. 

184 

60 

1288 

61 

Pub/305,*June  25,  1910. 

Renewal: 

Abolishing,  of  patent  applications. 

1198 

72 

Assignee  empowered  to  file,  ap- 

1202 

72 

plications. 

Time  for,  of  patent  applications __ 

1889 

69 

Pub.  690. 

Revised  Statutes  sections  amended: 

440,  476,  and  477  

678 

63 

1041 

63 

36 

64 

Pub.  16. 

476,  4934__  _   

1760 

69 

Pub.  621. 

476,  482,  4934  

740 

71 

Pub.  112. 

477,  487,  4898,  4906,  4921,  4934, 

612 

66 

4935,  4936. 

1294 

66 

482,  4904,  4909,  4910,  4913,  4914, 

810 

61 

4915,  4934. 

482,  4894,  4897,  4904,  4909,  4910 

1889 

69 

Pub.  690. 

(repeal),  4911,  4912,  4913,  4915, 

4918,  4934. 

491,  4885,  4887  (repeal  in  part), 

1959 

50 

4894,  4898,  4923,  4936. 

493  

1320 

58 

875,  4071  __   

3142 

57 

1290 

58 

892  

1675 

67 

470 

68 

Pub.  610. 

4883  

779 

57 

Pub.  65,  Apr.  11,  1902. 

4884  

1200 

72 

4884,  4899  __   

1161 

62 
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1161 

62 

1082 

63 
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Revised  Statutes,  sections  amended — 

Continued. 

4884,  4886,  4888,  4892  

1129 

71 

Pub.  245. 

4885  (new  section  substituted)  

1087 

60 

Pub.  133,  May  23,  1908. 

4885,  4897  (repeal)  

1198 

72 

4886  

1197 

72 

4886,  4887  

2856 

58 

4886,  4921  

2702 

57 

4886,  4887,  4894,  4898,  4902, 

2263 

51 

4920,  4934. 

4886,  4887,  4894,  4898,  4902, 

1494 

52 

4904,  4920,  4934. 

4886,  4887,  4894,  4898,  4920, 

940 

54 

Pub.  133,  Mar.  3,  1897. 

4921. 

4887  

410 

55 

4887  (as  known  before  act  of 

1535 

55 

Mar.  3,  1897,  repealed). 

2614 

56 

4887  

1361 

74 

Pub.  694. 

4887,  4892,  4896,  4902  

3426 

57 

Pub.  169,  Mar.  3,  1903. 

4888,  4889..   

552 

63 

Pub.  282,  Mar.  3,  1915. 

4888,  4892,  4896  

1201 

72 

1360 

74 

4889  

898 

61 

273 

62 

4894  

454 

64 

4894,  4903  r  

1199 

72 

4895  

1202 

72 

4896  

695 

60 

Pub.  132,  May  23,  1908. 

1133 

55 

Pub.  91,  Feb.  28,  1899. 

4898,  4906,  4921,  4934,  4935   

358 

64 

4900  

1661 

69 

Pub.  580. 

4902  (repealed) ,  4934  (amended)  _ 

497 

61 

Pub.  296,  June  25,  1910. 

4916  

831 

61 

1435 

70 

Pub.  501. 

1421 

72 

4917  

1196 

72 

4919  

7628 

59 

184 

60 

1288 

61 

Pub.  305,  June  25,  1910. 

4921  

2967 

57 

4929  

1661 

57 

4934  

828 

53 

4952  

1287 

58 

Pub.  165,  Mar.  3,  1905. 

4952,  4954,  4956,  4958,  4959, 

290 

51 

4963,  4964,  4965,  4967,  4971 

2401 

51 

Pub.  166,  Mar.  3,  1891. 

(repealed) . 

4956  

2857 

58 

4956,  4967  

1471 

53 

4962  

691 

55 

4963  

2813 

54 

Pub.  134,  Mar.  3,  1897. 

4965  

3434 

50 

1733 

53 

Pub.  127,  Mar.  2,  1895. 

4966  

1191 

53 

741 

54 

2290 

54 

Pub.  4,  Jan.  6,  1897. 

4955 

59 

Rittman,  Walter  F.,  Authorizing  Sec- 

622 

64 

retary  of  Interior  to  accept  assign- 

ment of  patent  from. 

Robertson,  Judah  Touro,  Extension 

3926 

50 

of  Patent  Nos.  113,346  and  reissued 

12,031  to. 
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Sadirons,  improved,  Extension  of 
Patents  Nos.  103,501  and  113,448 
to  Mary  F.  Potts. 

Pt.  2  

San  Francisco,  Golden  Gate  Interna- 
tional Exposition,  1939,  Protection 
of  copyrights  and  patents  of  foreign 
exhibitors. 

Sewing  machine,  Extension  of  Patents 
Nos.  231,954  and  253,156  on,  to 
heirs  of  Duncan  H.  Campbell. 

Signing  of  letters  patent  

Single  signature  in  patent  applications. 

Smith,  S.  H.,  Extension  of  Patents 
Nos.  273,773  and  276,198  to. 

State  trade-marks,  To  create  

Steam  boilers,  Means  for  preventing 
explosion  of,  Extension  of  Patent 
No.  227,024  on,  to  Daniel  T.  Law- 
son. 

Suits : 

Jurisdiction  in  patent  applica- 
tion. 

Notice  of,  to  be  sent  to  Patent 
Office. 

Surerus,  Jacob,  et  al.,  For  relief  of,  re 

extension  of  Patent  No.  102,613. 
Surgery,    medicine,    and  dentistry, 
Patents  relating  to. 

Taxes  on  patents  

Term  of  patent: 

Clarifying  act  of  Mar.  3,  1897, 

with  respect  to. 
Limitation  to  20  years  from  date 

of  filing  application. 
Limited  so  as  to  expire  simul- 
taneously     with  previously 
granted  corresponding  foreign 
patent. 

Limited  to  17  years  regardless  of 
the  life  of  a  corresponding  for- 
eign patent. 

Limited  to  19  years  from  applica- 
tion date. 
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Reduce  to  7  years  

To  begin  not  later  than  2  years 
after  filing  application. 
Textiles  and  other  designs,  Protection 
of. 

Thrash,  I.  T.,  Extension  of  Patent 

No.  170,918  on  medicine  to. 
Time  for  reply  to  Patent  Office  actions. 
Trade-marks : 

Act  of  1905,  amendment  of  sec.  2_. 

Act  of  1905,  amendment  of  sec.  5_. 


Act  of  1905,  amendment  of  sees.  5 
and  6. 
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697 
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779 
1201 
1360 
2072 
565 
692 
2972 
2124 


713 

358 

3654 

2702 

2263 

1535 
2614 
1200 

2263 
1494 
410 

1959 

1161 

1161 
1082 
396 
1959 

2086 

1288 


1629 

1097 
267 

1313 
601 
946 

7637 


50 


50 
75 


55 
56 


72 
74 

55 
56 
55 
54 
55 


69 

64 

50 

57 

51 

55 
56 
72 

51 
52 
55 

50 

62 

62 
63 
51 
50 

72 

55 

69 

60 
61 
62 
63 
66 
68 
59 


Pub.  Res.  35. 


Pub.  65,  Apr.  11,  1902. 


Pub.  767. 


Pub.  690. 

Pub.  238,  Feb.  18,  1909. 
Pub.  388,  Feb.  18,  1911. 
Pub.  347,  Jan.  8,  1913. 


Pub.  263. 

Pub.  232,  Mar.  2,  1907. 
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Trade-marks — Continued. 

Act  of  1905,  amendment  of  sec.  11_ 

1675 

67 

470 

68 

Pub.  610. 

Act  of  1905,  amendment  of  sec.  14_ 

740 

71 

Pub.  112. 

Act  of  1906,  amendment  of  sec.  1__ 

1629 

60 

Pub.  238,  Feb.  18,  1909. 

Act  of  1920,  amendment  of  sec. 

740 

71 

Pub.  112. 

1  (b). 

Certificates     _  _ 

1675 

67 

470 

68 

Pub.  610. 

Classes   of   merchandise  estab- 

2668 

59 

Pub.  146,  May  4,  1906. 

lished  for  purposes  of  registra- 

tion. 

Collective  marks  (international 

1362 

74 

Pub.  711. 

convention) . 

Collective   trade-marks,  Regis- 

2008 

75 

Pub.  586. 

tration  of. 

Commissioners  to  revise  statutes 

3281 

51 

relating  to  matters  affected  by- 

3462 

51 

Convention  for  Protection  of 

1256 

55 

Pub.  121,  June  4,  1898. 

Industrial  Property,  1883. 

Convention  for  the  protection  of 

1090 

65 

trade-marks  (Pan-American) . 

411 

66 

Copies  of  Patent  Office  records 

1675 

67 

as  evidence. 

470 

68 

Pub.  610. 

Declaration  of  ownership  and  use_ 

1629 

60 

Pub.  238,  Feb.  18,  1909. 

Description  only  when  needed  to 

2668 

59 

Pub.  146,  May  4,  1906. 

express  colors. 

Description  permitted  _  _ 

1629 

60 

Pub.  238,  Feb.  18,  1909. 

Fraternal  society  emblems  not 

7637 

59 

Pub.  232,  Mar.  2,  1907. 

registerable. 

General  revision  of  law 

3147 

58 

Pub.  84,  Feb.  20,  1905. 

2203 

69 

1368 

70 

657 

71 

Increase  in  fees  

740 

71 

Pub.  112. 

International  Convention  

1362 

74 

Pub.  711. 

Name  of  applicant  may  be  regis- 

1097 

61 

Pub.  388;  Feb.  18,  1911. 

tered. 

Opposition  notice  may  be  filed 

7637 

59 

Pub.  232,  "Mar.  2,  1907. 

by  attorneys. 

Permitting  registration  of  trade- 

27 

51 

marks  used  in  commerce  among 

the  several  states. 

Portraits,  Unauthorized  use  of 

946 

68 

Pub.  263. 

deceased  President's 

Providing  for  registration  of,  on 

549 

55 

bottles,  casks,  and  other  recep- 

tacles. 

Punishment  for  counterfeiting  

2707 

50 

Refundment  of  fees  paid  on  re- 

410 

52 

jected  applications. 

Restricting  registration  of  names 

1313 

63 

of  churches,  religious  denomi- 

nations, etc. 

Restricting  registration  of  em- 

267 

62 

Pub.  347,  Jan.  8,  1913. 

blems,  flags,  etc.,  belonging  to 

organizations,  clubs,  societies, 
etc. 

To  create  state  trade-marks 

692 

55 

Trade-marks  and  labels,  Consolidate 

1860 

52 

law  relating  to. 

Trade   names,    Registration   of,  re 

2737 

56 

transportation  business. 
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Transportation  business,  Registration 

2737 

56 

of  names  of  persons,  etc.,  engaged 
in. 

Twenty  years,  Limitation  of  patent 

1200 

72 

term  to,  from  date  of  filing  applica- 

tion. 

United  Daughters  of  the  Confederacy, 

538 

64 

Extension  of  Design  Patent  No. 

714 

69 

Pub.  242. 

29611,  to. 

United  Daughters  of  the  Confederacy 

1344 

64 

of  Virginia,  Extension  of  Design 

Patent  No.  24917,  to. 

United  States  Daughters  of  1812,  Ex- 

1361 

64 

tension  of  design  Patent  No.  25909, 

737 

66 

Pub.  398. 

to. 

2153 

74 

Pub.  551. 

United  States  Government: 

- 

Applications  owned  by  _   

454 

64 

Copyright  protection  for  material 

4978 

59 

of  Lumber  Manufacturers  As- 

sociation, appearing  in  Forest 

Service  bulletin. 

Licensing  of  patents  owned  by  

1245 

70 

1674 

72 

Patent  owners  may  sue,  for  in- 

7628 

59 

fringement,  in  Court  of  Claims. 

184 

60 

1288 

61 

Pub.  305,  June  25,  1910. 

Patents  granted  to  officers  and 

7279 

59 

Pub.  Res.  15,  Feb.  18, 

employees  of. 

1907. 

Patents  to  employees  without  fees. 

1596 

68  , 

871 

70 

Pub.  325. 

Protection  of,  by  securing  patents 

1596 

68 

on  inventions  made  by  em- 

871 

70 

Pub.  325. 

ployees. 

Remuneration    to    William  C. 

2044 

50 

Dodge  for  use  by,  of  invention 

of  a  machine  for  filling  car- 

tridge cases. 

Use  of  inventions  patented  by 

561 

54 

Naval  Officers. 

(See  Court  of  Claims.) 

(See  Federal  Trade  Commission.) 

(See  Interior.) 

Validity   of   patents,   Sustained  in 

1959 

50 

cases  where  one  of  joint  inventors 

actually  is  original  and  sole  in- 

ventor. 

War: 

Extension  of  time  for  filing  ap- 

554 

64 

Pub.  213. 

plications   and   taking  other 

616 

65 

action  during. 

1320 

66 

*       Preventing  publication  of  inven- 

96 

65 

Pub.  80. 

ventions  during  (See  S.  2531, 

S.  Rept.  119;  House  committee 

discharged  and  bill  passed). 

Witnesses,  Attestation  of  two,  not  re- 

552 

63 

Pub.  282,  Mar.  3,  1915. 

quired  in  application  for  patent. 

Pub.  627. 

World  War,  Disabled  American  Vet- 

74 

erans  of  the,  Extension  of  Design 

Patent  No.  59,560  to,  (not  reDorted 

— committee  discharjed  and  bill 

passed). 

World  War  Veterans,  Extension  of 

1574 

69 

patents  to. 

1314 

70 

Pub.  623. 
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50th  Congress 


50th  Congress,  )  HOUSE  OF  .REPRESENTATIVES,     j  Report 
1st  Session.   '  \  \  No.  136. 


JAMES  ALBERT  BON SACK. 


January  27,  1888.—  Committed  to  the  Committee  of  the  Whole  House  and  ordered  to 

be  printed. 


Mr.  Vance,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT: 

[To  accompany  hill  H.  R.  593.] 

This  bill  was  fully  considered  by  the  Committee  on  Patents  in  the 
Forty-eighth  and  Forty-ninth  Congreses,  and  your  committee  adopts 
the  report  made  by  the  committee  in  the  Forty-ninth  Congress,  as 
follows : 

James  A.  Bonsack,  of  the  State  of  Virginia,  obtained  two  patents  from  the  United 
States  on  his  cigarette  machine,  numbered  238640  and  247795,  and  dated  on  the  8th 
day  of  March,  1881,  and  the  4th  day  of  October,  1881,  and  very  soon  after  applying 
for  the  said  patents  he  applied  for  similar  patents  in  Canada,  England,  Germany, 
France,  Belgium,  Austria  and  Hungary,  Spain,  Italy,  and  Russia. 

It  appears  that  although  he  applied  for  his  said  American  patents  on  the  4th  day  of 
September,  1880,  and  on  the  21st  day  of  June,  1881,  yet  the  said  patents  were  not 
issued  until  the  8th  day  of  March,  1881,  and  the  4th  day  of  October,  1881.  On  ac- 
count of  these  great  delays  all  of  the  said  foreign  patents,  though  subsequently  applied 
for,  were  issued  before  his  American  patents.  The  American  laws  provide,  in  sub- 
stance, that  when  any  foreign  patent  antedates  an  American  patent  for  the  same  inven- 
tion the  American  patent  shall  expire  with  any  such  foreign  patent,  and  under  this 
provision  the  United  States  courts  have  uniformly  decided  that  if  any  such  foreign 
patents  be  forfeited  the  United  States  patent  shall  be  null  and  void.  Mr.  Bonsack, 
the  patentee,  was  therefore  met  with  the  fact  that  to  maintain  his  home  patents  the 
maintenance  of  all  his  foreign  patents  was  necessary. 

It  appears,  also,  that  the  maintenance  of  the  foreign  patents  is  very  difficult  and 
burdensome.  In  Canada,  for  example,  the  patentee  is  required  to  construct  machines 
within  two  years  from  the  date  of  his  patents — and  the  Government  has  exteded  that 
time  to  him  as  long  as  the  law  allows — and  he  has  been  forced  to  begin  to  build  his 
machines  in  Canada,  although  there  is  not  a  cigarette  factory  in  Canada  that  makes 
5,000  cigarettes  per.  day.  Three  times,  as  stated  to  your  coniniittee,  Mr.  Bonsack  sent 
parties  to  Canada  to  make  some  arrangements  for  the  use  of  his  machines,  but  no  ar- 
rangement could  be  made.  Still,  he  is  compelled  to  build  machines  in  Canada  to 
prevent  the  forfeit  of  his  United  States  patents  ;  and  petitioner  avers  that  he  can  not 
construct  a  single  machine  in  Canada  for  less  than  $4,000. 

In  every  foreign  country  in  which  he  has  patents,  except  England,  the  same  has  to 
be  done,  except  that  in  some  of  them  a  nominal  building  is  sufficient. 

In  addition  to  this,  in  every  foreign  country,  except  Russia,  taxes  have  to  be  paid 
on  the  patents,  which  constitute  a  great  outlay,  and  the  failure  to  build  machines  or 
pay  the  taxes  forfeits  the  patents  irrevocably. 

In  France,  Austria  and  Hungary,  Spain,  and  Italy,  the  Governments  alone  manu- 
facture tobacco  in  all  its  forms,  and  in  some  of  these  it  is  found,  after  two  years  of 
constant  effort,  impossible  to  place  the  machines  of  the  patentee  on  any  terms;  and 
yet,  by  reason  of  the  delay  by  the  United  States  to  issue  the  said  patents  until  after 
the  foreign  patents  were  issued,  he  is  subjected  to  the  greatest  trouble  and  immense 
outlays  in  countries  where  he'can  not  reap  one  cent  of  benefit,  solely  for  the  purpose 
of  preventing  his  United  States  patents  from  becoming  void.  The  committee  is  of 
opinion  that  the  law  was  intended  to  affect  foreigners  who  patented  their  inventions 
in  their  own  countries,  and  then  in  America,  and  not  to  subject  our  own  citizens  to 
such  loss  and  hardships. 

The  patentee  states  that  he  invented  his  cigarette  machine  (which  makes  220  cigar- 
ettes per  minute)  when  he  was  hut  seventeen  years  old,  and  that  he  and  his  friends 
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who  are  associated  with  him  have  up  to  this  time  expended  in  the  perfection,  con- 
struction, and  introduction  of  his  machines,  including  the  outlays  in  maintaining  his 
foreign  patents,  the  sum  of  $151,000. 

The  bill  for  the  relief  of  your  petitioner  was  unanimously  reported  by  the  Com- 
mittee on  Patents  of  the  Forty-eighth  Congress,  but  was  not  reached  by  the  House. 

Your  committee  respectfully  recommend  that  House  bill  2950,  for  the  relief  of  James 
Albert  Bonsack,  be  passed  as  a  just  measure  of  relief. 

Your  committee  respectfully  recommend  that  House  bill  593?  for  the 
relief  of  James  Albert  Bonsack,  be  amended  by  striking  out  all  after 
the  word  "  and,"  in  line  14,  down  to  and  including  the  words  "  Sec.  2  " 
of  said  bill,  so  that  said  bill  shall  consist  of  but  one  section,  and,  as  thus 
amended,  that  the  bill  be  passed  as  a  just  measure  of  relief. 


50th  Congress,  )    HOUSE  OF  KEPKESENTATIVES.    j  Report 
1st  Session.     f  (  No.  510. 
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February  15,  1888. — Committed  to  the  Committee  of  the  Whole  House  and  ordered 

to  he  printed. 


Mr.  Vance,  from  the  Committee  on  Patents,  submitted  the  following 

ADVERSE  REPORT: 

[To  accompany  hill  H.  R.  47.] 

The  Committee  on  Patents,  to  whom  was  referred  Rouse  bill  No.  47,  hav- 
ing considered  the  same,  report  as  follows  :  * 

They  find  that  two  patents  for  "improved  sad  irons"  were  issued  to 
Mrs.  Mary  F.  Potts,  of  Ottumwa,  Iowa— Nos.  103501,  May  24,  1870,  as 
re-issued  January  6,  1880,  and  113448,  April  4, 1871,  as  re-issued  October 
15,  1872,  and  as  subsequently  re-issued  October  7,  1879.  Both,  patents 
were  necessary  to  make  effectual  the  original  idea. 

The  invention  consists  in  a  radical  and  valuable  improvement  in  the 
construction  and  arrangement  of  a  "  sad  iron."  The  disadvantages  and 
discomforts  in  the  primitive  article  were  entirely  removed  by  the  device 
patented  by  the  said  Mrs.  Potts,  and  your  committee,  without  entering 
into  a  detailed  description  of  the  improvement,  admit  that  it  was  a  valu- 
able one. 

It  appears  by  the  evidence  that  Mrs.  Potts  entered  into  arrange- 
ments with  several  parties  to  manufacture  goods  under  her  patents,  and 
it  also  appears  that  by  reason  of  want  of  business  tact  the  assignees 
were  the  recipients  of  the  major  part  of  the  profits  accruing  from  the 
manufacture  of  said  goods. 

It  appears  that  she  sold  an  undivided  half-interest  in  her  patents  to 
Isaac  P.  Chalfant,  of  Philadelphia,  for  $1,500,  March  1,  1872,  and  the 
other  half  to  the  Enterprise  Manufacturing  Company  of  Pennsylvania 
for  $800,  October  26,  1875,  and  that  the  American  Machine  Company, 
of  Philadelphia,  Pa.,  the  final  assignees  of  the  Chalfant  half,  entered 
into  a  pooling  arrangement  with  the  Enterprise  Manufacturing  Com- 
pany, by  which  each  company  was  to  sell  ail  the  irons  it  could,  the 
profits  to  be  pooled  and  divided  in  the  ratio  of  73  per  cent,  to  the  En- 
terprise Manufacturing  Company  and  27  per  cent,  to  the  American  Ma- 
chine Company. 

It  also  appears  that  the  Enterprise  Manufacturing  Company  have 
secured  several  patents  for  special  machinery  for  the  manufacture  of  the 
Potts  irons,  and  that  they  have  offered  Mrs.  Potts  the  sum  of  $10,000 
for  an  assignment  of  her  interest  in  said  patents,  if  extended. 

According  to  a  statement  presented  to  your  committee,  it  appears 
that  the  said#Enterprise  Manufacturing  Company  did,  previous  to  June 
23,  1884,  on  their  own  showing,  make  a  net  profit  of  $170,000  on  the 
manufacture  of  said  irons.  It  is  safe,  to  assume,  and  the  assumption 
is  partially  based  on  an  unofficial  statement  of  the  number  of  sad- 
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irons  manufactured  since  then,  that  at  the  lowest  estimate  the  said 
company  have  made  at  least  $200,000  above  all  expenses  since  they  en- 
gaged in  the  manufacture  of  the  Potts  irons. 

Your  committee,  in  view  of  the  facts  presented,  and  in  the  firm  belief 
that  the  extension  of  said  patents  would  be  a  financial  gift  to  the  En-  j 
terprise  Manufacturing  Company,  in  which  the  applicant  would  share 
but  very  slightly,  can  see  no  good  reasons  why,  for  the  alleged  benefit  I 
of  Mrs.  Potts,  the  people  at  large  should  be  compelled  to  pay  tribute  to 
her  prospective  assignees. 

The  committee  therefore  report  the  bill  adversely,  and  recommend 
that  it  lie  upon  the  table. 


C 


50th  Congress,  )  HOUSE  OF  BEPKESENTAT1VES.  j  Rep.  510, 

1st  Session.     \  \   Part  2. 
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February  25,  1888. — Committed  to  the  Committee  of  the  Whole  House  and  ordered 

to  be  printed. 


Mr.  Osborne,  from  the  Committee  on  Patents,  submitted  the  following 


The  minority  of  the  Committee  on  Patents,  to  whom  was  referred  the  bill 
(H.  B.  47)  for  the  relief  of  Mary  F.  Potts,  submit  the  following  views  : 

A  bill  for  the  relief  of  Mary  F.  Potts  was  considered  by  the  House 
Committee  on  Patents,  and  was  favorably  reported  (Report  No.  2318) 
at  the  second  session  of  the  Forty-eighth  Congress.  The  Senate  Com- 
mittee on  Patents  considered  and  reported  a  bill  for  her  relief  (Report 
No.  134,  first  session  of  the  Forty-ninth  Congress),  which  bill  was  unani- 
mously passed  by  the  Senate.  The  Committee  on  Patents  of  the  Sen- 
ate, present  session  of  Congress,  have  unanimously  reported  a  bill  for 
the  relief  of  Mary  F.  Potts.    (Bill  S.  502.) 

The  minority  of  the  committee  find  the  facts  to  be  as  stated  in  House 
Eeport  No.  3495,  Forty -ninth  Congress,  second  session,  which  said  re- 
port is  hereto  annexed  and  made  a  part  of  this  report,  and  is  as  follows : 

The  patents  which  the  accompanying  hill  seeks  to  extend  were  issued  for  seventeen 
years  to  Mary  F.  Potts,  of  Ottumwa,  Iowa,  as  follows :  No.  103501,  May  24,  1870, 
for  "  improved  sad-irons,"  as  re-issued  January  6,  1880,  and  No.  113448,  April  4,  1871, 


for  "improved  sad-irons,"  as  re-issued  October  15,  1872,  and  as  subsequently  re-issued 
October  7,  1879.  Both  patents  were  necessary  to  make  effectual  the  original  idea.  The 
invention  consists  in  the  construction  and  arrangement  of  a  "  sad-iron"  with  remov- 
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able  handle.  The  sad-iron  base  is  made  of  metal,  hollowed  out  in  the  center,  with 
the  ends  made  solid,  where  the  most  heat  is  needed,  and  the  cavity  filled  with  a  suit- 
able material,  non-conductor  of  heat.  The  handle  is  of  wood,  and  shaped  in  a  cylin- 
drical semicircle,  with  its  ends  secured  to  a  latching  aud  releasing  mechanism,  by 
which  the  handle  is  connected  to  and  disconnected  from  the  base  of  the  sad-iron.  The 
*  peculiar  shape  of  the  handle  makes  it  fit  the  hand,  and  enables  the  user  to  keep  the 
wrist  and  hand  in  line  and  straight  t\  ith  the  lower  part  of  the  arm,  and  push  the  sad- 
iron as  a  person  pushes  a  plane. 

Three  irons,  one  handle,  and  stand  constitute  a  set,  as  represented  by  above  cut. 
There  are  three  sizes  in  each  set.  No.  1  weighs  4  pounds,  has  one  round  end  for 
polishing  or  glossing,  and  is  suitable  for'  light  work ;  No.  2  weighs  5  pounds,  and 
is  for  genealuse;  No.  3  weighs  6  pounds,  and  is  suitable  for  table-cloths,  sheets, 
etc.  The  handle  never  becomes  hot.  The  Rev.  J.  VV.  Ryan,  pastor  of  the  Episcopal 
Church  at  Ottuniwa,  Iowa,  advanced  the  money  to  enable  her  to  take  oat  her  second 
patent.  The  inventor  was,  from  poverty,  unable  to  introduce  her  invention  into 
public  use  from  her  own  means.  September  19,  1870,  she  assigned  to  Messrs.  Drake 
&  Spivey,  of  Ottumwa,  Iowa,  one-half  interest  in  her  patents  in  five  Western  States 
for  five  years,  for  their  assistance  and  expenses  in  introducing  her  patents.  They 
began  the  manufacture  of  the  irons  in  September,  1870,  and  in  the  latter  part  of  the 
followinggAugust  the  business  was  terminated  by  an  assignment  being  made  to  satisfy 
a  judgment  obtained  against  Drake  for  the  sum  of  $8,000,  which  was  secured  some 
years  previous,  while  he  was  in  business  in  Little  Rock,  Ark.  Said  firm  had,  prior 
to  their  suspension,  expended  in  their  development  and  introduction  into  use  over 
$5,000  and  nine  months'  labor  over  and  above  their  receipts  for  the  irons  from  all 
sources.  Mrs.  Pott's  assignment  to  Messrs.  Drake  &  Spivey  was  not  recorded  ;  they 
returned  it  to  her  September  1,  1871,  which  reinvested  in  her  full  title  to  said  pat- 
ents. 

March  1,  1872,  Mrs.  Potts  borrowed  money  and  sent  an  agent  to  Philadelphia,  who 
negotiated  a  sale  to  Isaac  P.  Chalfant  (engaged  in  the  notion  business)  of  one  undi- 
vided half  of  her  light  in  said  patents  for  the  sum  of  $1,500  ;  the  assignment  was  made 
May  28,  1872.  Of  this  amount  she  paid  to  her  father  $1,000  to  enable  him  to  meet  a 
mortgage  which  he  had  placed  on  his  property  to  raise  funds  to  assist  said  Drake  &. 
Spivey  in  their  development  of  the  patents  during  the  spring  of  1871 ;  the  remaining 
$500  was  used  in  moving  herself  and  family  to  Philadelphia  and  paying  off  her  in- 
debtedness to  Irieuds  who  had  advanced  her  money  while  she  was  engaged  in  experi- 
menting and  developing  her  invention  prior  to  receiving  the  first  patent. 

Mrs.  Potts  arrived  in  Philadelphia  May  25,  1872,  and  on  the  first  day  of  the  follow- 
ing month  the  firm  of  Chalfant  &  Potts  was  formed  for  oue  year,  with  the  under- 
standing that  if  agreeable  to  both  parties  it  would  be  renewed  yearly  during  the  life 
of  the  patents.  The  firm  began  business  at  No.  231  North  Eighth  street,  Philadelphia. 
Mrs.  Potts  had  charge  of  the  books,  sales,  and  shipping  all  goods.  In  January,  1874, 
Mr.  Chalfant  purchased  and  started  a  plant  to  manufacture  the  irons  in  Penuington- 
ville.  Pa.,  to  which  place  Mrs.  Potts  moved  her  family  and  rented  part  of  a  house  be- 
longing to  Dr.  Tillum,  who  kept  a  grocery  and  drug  store  in  the  front  j3art  of  the  same 
premises. 

After  the  removal  of  Mrs.  Potts  to  Penningtonville,  Chalfant  then  urged  that  the 
books  pertaining  to  the  business  should  be  kept  under  his  control  at  the  office  of  his 
notion  store,  722  Market  street,  Philadelphia,  from  which  time  Mrs.  Potts  was  kept 
entirely  ignorant  as  to  the  condition  of  the  business  of  said  firm  of  Chalfant  &  Potts. 
October  14,  1874,  Chalfant  assigned  the  interest  he  had  acquired  in  said  patents  to 
his  brother,  Hibbert  Chalfant,  jr.,  which  was  done  a  few  days  prior  to  his  failure  in 
the  notion  business  ;  nevertheless,  he  still  continued  in  sole  charge  of  the  manufacture 
and  sale  of  the  sad-irons. 

Mrs.  Potts  had  drawn  but  little  money  out  of  the  business  for  the  support  of  her 
family,  owing  to  Chalfant's  repeated  tale  of  $10,000  having  been  expended  aud  little 
money  coming  in.  Herself,  husband,  and  two  children  were  almost  destitute  of 
clothing,  and  she  owed  Dr.  Tiilum  nearly  $300  for  groceries  and  rent.  Chalfant  en- 
tirely destroyed  Mrs.  Potts's  credit  by  telling  Dr.  Tillum  that  she  had  no  money  com- 
ing to  her  from  the  busiuess.  Having  cut  off  her  supplies  and  placed  her  in  a  posi- 
tion to  be  turned  into  the  street,  he  then  informed  her  that  there  would  be  no  re- 
newal of  the  contract  for  the  next  ensuing  year  unless  she  gave  him  three-fourths  of 
the  profits,  and  an  assignment  of  whole  interest  in  and  to  said  patents,  and  if  she  refused 
he  would  shut  down  the  works  and  sell  off  everything  pertaining  to  the  business. 
Mrs.  Potts  immediately  sent  an  agent  to  Philadelphia  to  negotiate  a  sale  of  her  re- 
maining half  interest  in  said  patents" to  the  Enterprise  Manufacturing  Company 
of  Pennsylvania,  whose  president  made  an  offer  of  $800  ;  site,  being  at  the  mercy  of 
her  partner,  accepted  that  sum  on  the  26th  day  of  October,  1875.  On  the  10th  day  of 
the  following  month  public  announcement  of  dissolution  of  partnership  was  made,  as 
follows : 

"  The  copartnership  heretofore  existing  between  Isaac  P.  Chalfant  and  Mary  F. 
Potts,  under  the  firm  name  of  Chalfant  &  Potts,  was  dissolved  on  the  9th  of  No  vera- 
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ber,  1875,  by  tlie  withdrawal  of  Mary  F.  Potts.  The  outstanding  business  of  the  late 
firm  will  be  settled  by  the  remaining  partner." 

Out  of  the  $800  sbe  paid  her  grocery  and  other  bills,  moved  to  Philadelphia,  pur- 
chased clothing  for  herself  and  family,  and  had  exactly  $400  left.  The  greater  part  of 
the  $400  she  used  in  furnishing  a  small  house.  Her  husband  lost  his  health  while  in 
the  naval  service  in  the  war  of  1861,  and  during  the  years  she  struggled  to  introduce 
her  sad-iron  he  was  supported  by  her. 

On  the  1st  day  of  February,  1878,  Hilbert  Chalfant,  jr.,  assigned  his  interest  in  said 
patents  to  Sarah  Chalfant,  wife  of  Isaac  P.  Chalfant,  and  on  the  21st  of  the  same 
month  she  assigned  her  interest  in  said  patents  to  the  American  Machine  Company, 
of  Philadelphia,  Pa.,  to  which  date  Isaac  P.  Chalfant  had  the  direction  of  the  busi- 
ness, and  from  the  date  of  assignment  to  said  American  Machine  Company  he  has  and 
is  now  acting  as  his  wife's  attorney.  He  received  $500  from  said  American  Machine 
Company  the  day  they  obtained  the  assignment  of  said  patents,  and  a  second  pay- 
ment of  $500  thirty  days  thereafter,  and  he  also  receives  one-half  of  the  net  profits 
derived  from  the  sale  of  the  sad-irons  during  the  life  of  said  patents. 

The  American  Machine  Company,  as  soon  as  they  received  au  assignment  of  said 
interest  in  said  patents,  at  once  entered  into  negotiations  with  the  Enterprise  Man- 
ufacturing Company  of  Pennsylvania,  which  ended  in  a  mutual  agreement  be- 
tween said  companies  whereby  the  Enterprise  Manufacturing  Company  were  to  man- 
ufacture the  irons  made  under  the  Mrs.  Potts's  patent,  each  company  to  sell  all  the 
irons  it  could,  the  profits  accruing  on  the  joint  sales  to  be  pooled  and  divided  in  the 
proportion  of  73  per  cent,  to  the  Enterprise  Manufacturing  Company  and  27  percent, 
to  the  American  Machine  Company. 

Under  this  agreement  there  had  been  manufactured  and  sold  to  June  23,  1884,  cov- 
ering a  period  of  six  years,  1,997,506  irons,  or  an  average  of  332,91'  i>er  year. 

After  bill  H.  R.  7835,  Forty-eighth  Cougress,  second  session,  had  been  reported  fa- 
vorably from  the  Committee  on  Patents,  the  president  of  the  Enterprise  Manufactur- 
ing Company,  under  date  of  January  9,  1885,  made  the  following  proposition  to  her  : 

u  *  *  *  We  hereby  offer  and  agree,  in  the  event  of  the  said  bill  becoming  a  law, 
to  pay  you  the  sum  of  $10,000  upon  the  assignment  to  us  of  your  right,  title,  and  in- 
terest in  and  to  said  extended  patents  for  the  whole  of  the  United  States." 

On  the  12th  of  March  last  her  attorney  asked  said  company  to  furnish  him  a  supple- 
mentary statement  from  their  book  covering  the  business  relating  to  the  production 
of  Mrs.  Potts's  sad-irons  from  June  23,  1884,  to  date.    They  replied  : 

u  *  *  *  This  we  most  respectfully  decline.  Other  patents  have  been  granted  for 
sad-irons  that  we  are  aware  will  become  strong  coni])etitors  in  the  near  future.  *  * 
We  would  just  as  soon  the  whole  matter  were  dropped,  preferring  to  take  our  chances 
with  our  competitors." 

It  is  plain  that  said  company  do  not  now  desire  that  Mrs.  Potts  should  succeed  in 
obtaining  an  extension  of  her  said  patents. 

If  not  extended,  the  Enterprise  Manufacturing  Company  will  have  a  monopoly,  as 
the  machinery  used  in  manufacturing  the  Potts  irons  is  covered  by  six  patents.  One 
of  the  Potts  patents  has  expired,  the  other  will  expire  on  the  4th  day  of  April  next. 
So  far  no  competition  has  sprung  up,  nor  is  it  likely,  when  the  second  patent  expires, 
that  the  enterprise  will  find  a  competitor,  as  it  would  cost  the  person  who  enters  the 
field  at  least  a  quarter  of  a  million  dollars  to  attain  the  position  now  enjoyed  by  the 
Enterprise. 

Mrs.  Potts  is  a  poor  wonan,  almost  in  absolute  pove  ty,  with  a  family  of  children 
and  an  invalid  husband  dependent  upon  her.  The  patents,  if  extended,  will  be  for 
her  benefit. 

In  view  of  the  facts  presented  your  committee  report  back  the  accompanying  bill 
with  recommendation  that  it  pass. 

The  minority  of  the  committee  therefore  adopt  said  House  report  as 
their  views,  and  report  the  accompanying  bill  (H.  U.  47)  for  her  relief, 
and  recommend  that  all  after  the  enacting  clause  be  stricken  oat  and 
insert  the  following: 

That  the  Commissioner  of  Patents  be,  and  he  is  hereby,  authorized  to  hear  the  ap- 
plication of  Mary  F.  Potis  for  au  extension  for  seven  years  from  the  24th  day  of  May, 
1887,  of  the  re-issued  letters  patent  numbered  9020  granted  to  the  said  Mary  F.  Potts 
January  6,  1880,  the  same  being  a  re-issue  of  original  letters  patent  granted  to  the  said 
Mary  F.  Potts  May  24,  1870,  numbered  100  and  3501,  for  improved  sad-iron.  Also 
hear  the  application  of  the  said  Mary  F.  Potts  for  an  extension  for  seven  years  from 
the  4th  day  of  April,  1888,  of  the  re-issued  letters  patent  numbered  8925  granted  to 
the  said  Mary  F.  Potts  October  7,  1879 ;  and  the  said  Commissioner  of  Patents  is 
hereby  authorized  and  instructed  to  forthwith  make  a  certificate  upon  said  re-issued 
letters  patent,  or  certified  copies  thereof,  renewiug  and  extending  the  same,  and  each 
of  thetn,  to  the  said  Mary  F.  Potts,  her  heirs,  executors,  administrators,  or  assignors, 
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in  accordance  with,  the  provisions  of  this  act,  upon  payment  of  the  usual  fees  and 
charges  for  the  extension  of  letters  patent,  which  certificate  shall  he  recorded  in  the 
Patent  Office;  and  thereupon  the  said  re-issued  letters  patent  and  each  of  them  shall 
have  the  same  force  and  effect  in  law  as  if  originally  granted  for  the  full  term  for 
which  the  same  may  be  extended  :  Provided,  hoivever,  That  it  shall  he  established  to 
the  satisfaction  of  said  Commissioner  that  said  Mary  F.  Potts  has,  without  neglect  or 
fault  on  her  part,  failed  to  obtain  from  the  use  or  sale  of  her  invention  or  discovery  a 
proper  remuneration  for  the  time,  ingenuity,  and  expense  bestowed  upon  their  intro- 
duction into  use  :  And  provided  further,  That  the  manufacture,  sale,  or  use  of  any  sad- 
irons manufactured  since  the  date  of  the  expiration  of  said  re-issued  letters  patent 
numbered  9020  and  prior  to  the  passage  of  this  act,  shall  create  any  liability  as  an  in- 
fringement of  said  letters  patent  numbered  9020. 

When  so  amended  they  recommend  that  it  do  pass. 

E.  S.  Osborne, 
W.  O.  Arnold, 
Geo.  M.  Thomas. 


50th  Congress,  )  HOUSE  OF  REPRESENTATIVES,     j  Report 
1st  Session.     \  \  No.  1959. 


AMENDMENT  OF  REVISED  STATUTES  RELATING  TO  PAT- 
ENTS. 


April  27,  1888.— Referred  to  the  House  Calendar  and  ordered  to  be  printed. 

Mr.  Weaver,  from  the  Committee  on  Patents,  submitted  the  following- 

REPORT: 

[To  accompany  bill  H.  R.  8558.] 

The  Committee  on  Patents,  to  whom  was  referred  the  Mil  (H.  R.  8558)  to 
amend  certain  sections  of  the  Revised  Statutes  of  the  United  States  relat- 
ing to  patents,  submit  the  following  report: 

The  amendments  contemplated  in  this  bill  to  existing  patent  laws . 
have,  in  the  main,  been  suggested  by  the  honorable  Commissioner  of 
Patents,  and  the  bill  itself  has  been  submitted  to  his  careful  scrutiny. 

Section  1  proposes  to  amend  section  491  of  the  Revised  Statutes  so 
as  to  authorize  the  Commissioner  to  exchange  bound  copies  of  the  Offi- 
cial Gazette  of  the  Patent  Office  for  certified  copies  of  all  decisions,  de- 
crees, or  judgments  rendered  by  any  Federal  court  in  patent  or  trade- 
mark cases.  There  is  no  law  at  present  time  authorizing  this  to  be  done. 
The  importance  of  this  provision  will  be  apparent  to  all. 

Section  2  of  the  bill  is  amendatory  of  section  4885  of  the  Revised  Stat- 
utes, and  is  designed  to  make  specific  the  time  when  the  life  of  a  patent 
shall  begin.  For  reasons  which  will  readily  occur  to  the  House  your 
committee  have  deemed  it  proper  to  limit  the  operation  of  the  amend- 
ment to  patents  issued  after  this  act  shall  take  effect.  The  section  also 
provides  specifically  the  conditions  under  which  applications  for  re- 
newals shall  be  made  in  cases  of  forfeiture  for  non-payment  of  fees. 

Section  3  of  the  bill  provides  tor  the  repeal  of  section  4887  of  the 
Revised  Statutes  of  the  United  States  as  to  all  applications  and 
patents  made  and  issued  after  the  passage  of  this  act.  The  present 
law  works  a  great  hardshix)  to  American  inventors.  There  seems  to  be 
no  Aralid  reason  why  the  life  of  an  American  patent  should  be  made  to 
depend  upon  the  life  of  a  foreign  patent.  The  effect  of  the  repeal  con- 
templated will  be  to  give  to  each  valid  patent  granted  in  this  country 
a  full  term  of  seventeen  years. 

Section  4  of  the  bill  amends  section  4894  of  the  Revised  Statutes  so 
as  to  enforce  greater  diligence  in  the  preparation  and  presentation  of 
claims  for  patents  before  the  Patent  Office,  and  confers  upon  the  Com- 
missioner of  Patents  the  necessary  discretionary  power  to  make  the 
law  effective. 

Section  5  provides  for  an  amendment  to  section  4898,  Revised  Statutes, 
by  requiring  assignments  to  be^witnessed  by  two  reputable  witnesses 
and  acknowledged  before  either  a  notary  public  or  clerk  of  a  court  of 
record.  The  amendment  also  provides  that  an  assignment  not  of  rec- 
ord shall,  after  three  months  from  the  date  thereof,  be  void  as  against 
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subsequent  purchasers  or  mortgagees  for  valuable  consideration  without 
notice. 

It  is  proposed  in  the  sixth  section  of  the  bill  to  amend  section  4923, 
Revised  Statutes,  so  as  to  provide  that  a  patent  shall  not  be  void  by 
reason  of  the  fact  that  parties  described  as  joint  inventors  were  not 
joint  inventors,  provided  either  of  them  was  in  fact  the  origiual  and 
sole  inventor. 

Section  7  seeks  to  amend  section  4936,  Eevised  Statutes,  so  as  to  au- 
thorize the  Commissioner  of  Patents  to  pay  back  sums  of  money  to  per- 
sons who  have  by  mistake  paid  them  into  the  Patent  Office.  The  law 
at  present  clothes  the  Secretary  of  Treasury  with  this  duty.  As  the 
transaction  is  one  exclusively  relating  to  conduct  of  business  in  the 
Patent  Office,  it  is  clear  to  the  committee  that  this  merely  adminis- 
trative duty  should  be  conferred  upon  the  Commissioner  of  Patents. 

The  committee  suggests  the  following  amendments  to  the  sections  of 
the  bill  named : 

After  the  word  "  ninety-one,"  in  line  3  of  section  1,  insert  "of  the  Revised 
Statutes  of  the  United  States." 

After  the  word  "patent,"  in  line  4  of  section  2,  insert  "  hereafter  issued." 

After  the  word  "allowed,"  in  line  5  of  same  section,  insert  "which  shall  in  no 
case  he  later  than  two  years  from  the  date  on  which  the  application  therefor  was 
filed." 

At  the  end  of  section  3,  add  the  following:  "Provided,  however,  that  this  section 
shall  in  no  way  apply  to  or  affect  any  patent  heretofore  granted,  or  any  that  may 
hereafter  he  granted  on  an  application  heretofore  filed,  hut  as  to  all  such  patents  the 
I  resent  section  4887,  of  the  Revised  Statutes,  shall  continue  in  full  force  and  effect." 

After  the  word  "  application,"  in  line  8  of  section  4,  insert  "and  the  term  of  all 
patents  hereafter  issued  shall  begin  at  a  day  not  later1  than  two  years  from  the  filing 
of  the  application  therefor."  After  the  word  "thereto,"  in  line  13  of  section  4,  in- 
sert "  and  such  abandonment  shall  be  published  in  the  Official  Gazette."  After  the 
word  "  witnessed,"  in  line  5  of  section  5,  insert.  "  two  reputable  witnesses,"  and  after 
the  word  "acknowledged,"  in  same  line,  insert,  "  before  a  notary  public  or  clerk  of  a 
court  of  record." 

With  the  amendments  suggested  the  committee  recommend  that  the  bill  pass. 


o 


50th  Congress,  )   HOUSE  OF  BEPBESENTATIVES.  j  Report 
1st  Session.     \  \  No.  2044. 


WILLIAM  C.  DODGE. 


May  5,  1888. — Committed  to  the  Committee  of  the  Whole  House  and  ordered  to  be 

printed. 

Mr.  Vance,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT: 

[To  accompany  bill  H.  R.  6199.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (R.  R.  6199)  for 
the  relief  of  William  C.  Dodge  and  petition  accompanying  the  same,  have 
considered  the  matter  and  report  as  follows  : 

They  find  that  this  claim  has  been  favorably  reported  on  by  committees 
of  the  Forty  seventh,  Forty  eighth,  Forty-ninth,  and  other  Congresses, 
and  they  adopt  the  following  report  as  their  own 

It  appears  from  the  testimony  that  the  operation  of  filling  cartridge-cases  with 
powder  had  always  been  performed  by  hand  down  to  1864,  and  that  it  was  a  very 
dangerous  work,  explosions  frequently  occurring,  destroying  life  and  property,  de- 
spite the  utmost  precautions. 

June  17,  1864,  an  explosion  occurred  in  the  cartridge-filling  shops  at  the  arsenal 
in  Washington,  D.  C,  where  150  operatives  were  employed,  which  killed  twenty-one 
persons  and  seriously  injured  many  others  who  were  buried  among  the  burning  ruins. 

That  in  consequence  of  this  disaster  the  petitioner  conceived  the  idea  that  this 
work  might  be  done  by  a  machine,  and  after  consultation  with  the  officers  in  charge, 
who  expressed  doubts  as  to  the  feasibility  of  his  plan,  but  encouraged  him  to  try,  he 
devised  a  machine,  had  a  small  one  made,  and  submitted  it  to  the  Department  for 
trial.  Colonel  Benton,  then  in  charge  of  the  arsenal,  in  his  official  report  under  date 
of  December  27,  1864,  after  describing  the  machine  and  the  tests  to  which  he  had 
submitted  it,  concludes  with  this  statement : 

"  The  principle  of  this  machine  is  a  good  one,  and  a  machine  properly  constructed 
on  it  would,  I  think,  give  greater  uniformity  of  weight  to  the  charges,  and  work  could 
be  turned  out  more  uniformly,  rapidly,  and  safely  than  at  present  done  by  the  hand 
process." 

The  result  was  so  satisfactory  that  four  days  thereafter  the  Department  gave  peti- 
tioner an  order  to  furnish  a  full-sized  machine  which  should  fill  one  hundred  car- 
tridges at  a  time. 

After  much  trouble  and  expense  the  machine  was  delivered  August  18,  1865.  It 
was  officially  tested  and  approved,  and  in  his  report,  dated  February  15,  186b',  Colonel 
Benton  says : 

<;  It  can  be  worked  at  the  rate  of  six  slides-full  per  minute,  or  about  360,000  per 
day,  so  that  one  such  machine  would  fill  as  many  cartridges  as  could  be  made  by  any 
one  establishment.  If  a  greater  number,  however,  were  required  to  be  filled,  the  ca- 
pacity of  the  machine  could  be  easily  increased  by  increasing  the  number  of  holes  in 
the  slides  ancl  drawer. 

fi  For  cartridges  like  those  of  Sharp's  and  those  with  copper  cases  (now  used),  the 
use  of  this  machine  affords  a  considerable  saving  of  time,  as  one  machine  can  do  the 
work  of  many  hands." 

The  great  merit  of  the  invention,  however,  consists  in  providing  means  for  insuring 
uniformity  of  charge,  which  the  present  Chief  of  Ordnance,  in  a  letter  to  the  com- 
mittee, says  is  "  a  very  important  matter,"  and  that  "  he  knows  of  no  machine  prior 
to  that  invented  by  the  petitioner  that  provided  any  means  for  that  purpose." 

He  also  says :  "  Mr.  Dodge's  invention  seems  to  antedate  anything  of  the  kind  in 
this  country." 
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The  invention  has  been  embodied  in  all  machines  since  bnilt  and  used  by  the  Gov- 
ernment, the  present  machines  being  so  modified  as  to  also  put  the  bullets  into  the 
copper  shells  and  then  crimp  the  shells  on  the  bullets  to  unite  them  and  render  the 
cartridge  water-tight.  Prior  to  this  invention  all  cartridges  made  by  the  Govern- 
ment had  been  filled  by  hand.  Since  this  invention  they  have  all  been  filled  by  ma- 
chines operating  on  this  principle,  and  doubtless  always  will  be,  not  only  because  of 
the  saving  in  time  and  expense,  but  also  because  of  the  greater  uniformity  with 
which  they  can  be  filled,  and  which  General  Dyer,  then  Chief  of  Ordnance,  said  was 
of  more  value  to  the  Government  than  the  proposed  saving  of  life  and  property. 

The  benefits  of  this  invention  to  the  Government  are  many.  The  saving  in  the 
cost  of  filling  the  cartridges  made  since  its  adoption  has  been  from  $15,000  to  $20,000. 
It  has  greatly  reduced  the  risk  to  both  life  and  property,  has  enabled  the  Department 
to  concentrate  the  business  at  a  siugle  arsenal,  thereby  enabling  the  Government  to 
dispense  with  a  large  number  it  formerly  had  located  at  various  points,  and  the  ex- 
pense of  keeping  them  up,  and  enables  the  work  to  be  performed  with  immensely 
greater  rapidity  in  cases  of  emergency,  and  far  more  perfectly. 

From  the  nature  of  the  invention,  it  is  one  that  is  of  value  to  the  Government  only, 
as  it  is  a  thing  that  can  not  be  sold  to  or  used  by  the  public  at  large. 

The  petitioner  has  never  been  paid  a  cent,  either  for  the  machine  furnished  on  the 
order  of  the  Department  or  for  the  use  of  his  invention.  The  Chief  of  Ordnance  says 
that  "he  is  entitled  to  remuneration,"  and  the  Secretary  of  War  also  says  he  ought  to 
be  paid. 

The  petitioner  also  claims  that  the  Government  has  used  for  several  years  a  pat- 
ented improvement  of  his  cartridges,  but  as  that  was  a  matter  of  minor  importance, 
the  committee  have  not  given  it  any  consideration  in  arriving  at  their  conclusion  in 
this  case. 

The  committee  are  unanimously  of  the  opinion  that  the  petitioner  is  justly  entitled 
to  remuneration,  both  for  the  machine  furnished  and  for  the  use  of  his  invention, 
and  therefore  report  the  accompanying  bill  and  recommend  its  passage,  with  an 
amendment  fixing  the  amount  to  be  paid  Mr.  Dodge  at  $10,000. 


c 


rtm  Congress,  )  HOUSE  OF  REPRESENTATIVES,   j  Report 
Id  Session.     \  }  No.  2707. 


pmnSHMENl  FOR  COUNTERFEITING  TRADE-MARKS,  LA- 
FUX^  BELS,  ETC. 


Ji  nk  22,  1888. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 

| 

]£r.  Smith,  of  Wisconsin,  from  the  Committee  on  Patents,  submitted 

the  following 

REPORT: 

[To  accompany  bill  H.  R.  7732.] 

j%e  Committee  on  Patents,  to  ichom  teas  referred  the  bill  (H.  R.  7732)  im- 
posing punishment  for  counterfeiting,  etc.,  trade-marks,  labels,  etc.,  sub- 
mit the  following  report : 

The  purpose  of  the  bill  is  to  amend  an  act  entitled  44  An  act  to  author- 
ize the  registration  of  trade  marks  and  protect  the  same,'7  approved 
March  3,  1881. 

In  the  case  of  The  United  States  vs.  Steppens  and  others,  volume 
100,  United  States  Reports,  the  opinion  and  decision  of  the  Supreme 
Court  swept  away  the  whole  of  the  trade-mark  statutes  then  existing. 
The  law  of  1881  was  framed  with  a  view  of  meeting  the  objections  of 
the  Supreme  Court,  but  did  not  provide  for  the  punishment  of  the 
things  prohibited  as  a  crime.  This  bill  proposes  to  supply  that  remedy. 
As  the  law  now  stands  counterfeiters  of  trade-marks,  labels,  etc.,  need 
not  fear  punishment,  as  the  following  copy  of  an  advertisement  taken 
from  the  Hat  Review,  the  hatters*  trade  journal,  which  reads  as  fol- 
lows, shows : 

I.abt  l*.  -Mr.  Alberts,  lithographer  of  Saint  Louis,  offers  the  trade  union  hat  labels, 
gummed  ready  for  use,  at  $£  per  thousand ;  a  discount  allowed  on  large  orders. 

The  union  hat  label  is  a  label  adopted  by  a  labor  organization  known 
as  the  Uuion  Hat  Makers,  and  is  registered  for  the  protection  of  hats 
manufactured  by  them  and  a  guaranty  of  good  workmanship.  The 
bill  intends  to  reach  persons  who  resort  to  counterfeiting  as  above 
stated.  The  committee  recommend  that  the  bill  be  amended  by  strikL 
ing  out  lines  22  and  23  of  the  bill,  and  that  the  following  words  be  in~ 
sorted : 

44  Less  than  six  months  nor  more  than  two  years,  or  fined  not  less 
than  one  hundred  dollars  nor  more  than  five  huudred  dollars,  or  both 
such  fine  and  imprisonment  in  the  discretion  of  the  court." 

And  with  this  amendment  the  committee  recommend  that  the  bill 
pass. 

H.  Rep.  8  3 


r^vrRESS, )  HOUSE  OP  REPRESENTATIVES.  (  Report 


JOHN  R.  HARRINGTON. 


fl  1888. — Committed  to  the  Committee  of  the  Whole  House  and  ordered  to 
u00  ~  '       *  be  printed. 


W  EAVER,  from  ^e  Committee  on  Patents,  submitted  the  following 

KJ3  PORT: 

[To  accompany  bill  H.  R.  2660.] 

Coinmittee  on  Patents,  to  whom  was  referred  the  bill  (H.  R.  26G0)*/or 
the  relief  of  John  R.  Harrington,  submit  the  following  report: 

The  committee  adopts  the  House  Report  No.  645,  of  Forty-niuth  Cou- 
ps*, first  session. 

P       tl]e  applicant  is  an  old  man  and  entirely  blind,  and  has  "been  so  during  the 
r  portion  of  the  life-time  of  the  patents,  and  for  this  reason  he  failed  to  realize 
P**^on»te  compensation  for  his  inventiou  and  expenses. 

^'fh*'  invention  consists  in  the  improvement  of  carpet  lining,  and  is  a  foundation 
and  of  groat  merit.    It  appears  that  the  most  influential  dealers  in  the  carpet 
°nt>j  jn  an  paits  of  the  United  States  have  petitioned  for  renewal  of  the  patents  to 
\  said  John  R.  Harrington,  and  that  the  manufacturers  are  in  favor  of  the  same. 
\  i  opposition  appears  to  be  made  to  the  granting  of  the  relief  prayed  for  by  the  ap- 
l  ant    The  committee  are  confident,  from  all  the  evidence,  that  the  failure  to  ob- 
H  otupensation  is  not  from  any  neglect  or  default  of  the  applicant. 


50th  Congress,  )   HOUSE  OF  KEPRESENTATIVES.  j  Report 
1st  Session.     \  (  No.  3434. 


COPYRIGHTS. 


September  13,  1888. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 
Mr.  Vance,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT: 

[To  accompany  "bill  H.  R.  4995.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (IT.  B.  4995)  to 
amend  section  4965  o  f  the  Revised  Statutes,  having  had  the  same  under 
consideration,  submit  the  following  report: 

The  purpose  of  the  bill  is  to  furnish  more  effectual  protection  to 
artists,  designers,  and  inventors  against  the  u pirating"  of  their  work, 
now  so  extensively  done  for  advertising  purposes. 

The  extent  to  which  this  is  carried  on  has  become  very  great  and  seems 
to  be  steadily  increasing,  thereby  depriving  artists,  designers,  and  in- 
ventors of  the  fruit  of  their  brain- work,  which  it  is  the  object  of  this  bill 
to  secure. 

The  amendment  proposed  by  the  bill  to  the  section  named  has  been 
submitted  to  the  Congressional  Librarian,  who  states  that  he  fully  con- 
curs in  the  object  sought  to  be  accomplished  by  the  bill.  He  is,  how- 
ever, of  opinion  that  the  penalties  proposed  are  too  great  for  effective 
judicial  administration  of  the  law,  if  enacted,  and  cites  instances  which 
satisfy  your  committee  that  the  bill  should  be  amended  in  that  respect. 
Concurring,  therefore,  in  his  views,  the  committee  report  back  the  bill 
with  the  following  amendment,  viz:  In  line  22  insert  after  the  word 
"  forfeit"  the  following  words :  "At  the  discretion  of  the  court  a  sum  not 
to  exceed,"  and  as  thus  amended  recommend  that  the  bill  do  pass. 

The  letter  of  the  Librarian  is  as  follows : 

Library  of  Congress, 
Washington,  July  28,  1888. 

Dear  Sir:  Concurring  as  I  do  fully  in  the  object  sought  to  be  accomplished  by 
the  inclosed  amendment  of  the  copyright  law,  it  is  still  doubtful  whether  the  penal- 
ties are  not  made  too  great  for  effective  judicial  administration  of  the  law. 

Some  years  ago,  when  the  copyright  law  prescribed  a  penalty  of  50  cents  per  sheet 
for  printing  a  copyright  book,  the  Harpers  and  other  publishers  secured  an  amendment 
placing  the  damages  to  be  recovered  in  the  discretion  of  the  court,  because  they 
claimed  the  damages  were  so  severe  that  they  could  not  be  enforced. 

Damages  of  $10  a  sheet  in  place  of  $1,  and  $500  in  place  of  $10,  present  a  prima 
facie  case  of  excessive  penalties.  It  might  also  be  alleged  that  to  fine  innocent  pur- 
chasers of  a  pirated  work  of  art  (which  tne  law  has  never  yet  done  as  to  either  books 
or  works  of  art)  is  a  wholly  new  kind  of  legislation.  The  other  portions  of  the  amend- 
ment are  all  right. 

Very  respectfully, 

A.  R.  Spofford, 

Librarian  of  Congress. 

Hon.  Lloyd  D.  Bryce. 


O 


W)th  Congress,  i  IIOUSE  t>*  fcEPRrafiHT^TIV>RS.  i 


JACOB  SURERUS  AND  WILLIAM  H.  BEURENs. 


January  8,  1889.— Committed  to  the  Committee  of  the  Whole  House  am  «  . 

to  be  printed.  U  0rJ*M 


Mr.  Vanck,  from  the  Committee  on  Patents,  submitted  the  follow^ 

REPORT: 

[To  accompany  btll  H.  R.  3853.] 

_The  Committee  on  Patents,  to  whom  was  referred  the  bill  (n 
3S53)  for  the  relief  of  Jacob  Surerus  aiid  William  IJ.  Behreus,  i, 
fully  submit  the  following  report : 


It. 

i|X»Ct. 

The  committee  are  of  the  opinion  that  the  bill  should  pass,  and  tl 
the  matter  should  be  referred  to  the  Commissioner  of  Patents.  t?* 
bill  was  favorably  reported  in  the  Forty  ninth  Congress,  with  ilu»  rf 
lowing  explanation :  ' 
The  bill  is  for  the  extension  of  letters  patent  No.  10261.%  dated  M 
.°»,  1870,  issued  to  Jacob  Surerus  and  William  II.  Behrcns,  for  ;l  u'J 
blocking  machine,    it  has  been  the  practice  ot  this  committor  t,,  fuv 
extensions  of  patents  only  iu  cases  where  conclusive  evidence  has  V,.  ' 
produced  that  the  inventor  lias  failed  to  derive  any  benefit  from  ins  in 
vention,  or  has  not  been  sufficiently  compensated.   The  evidence  h 
this  case  shows  that  the  above  named  were  the  inventors  of  this  inj 
chine  and  they  never  received  any  benefit  from  the.  invention.  This 
bill  provides  that  the  Commissioner  of  Patents  be  authorized  to 
evidence  in  this  case,  and  that  if,  in  his  judgment,  an  extension  should 
be  granted,  he  shall  have  power  to  extend  the  same. 
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50th  Congress,  )  HOUSE  OF  EEPEESENTATIVES.    i  Eeport 
2d  Session.     f  ^       \  No.  3925. 


FEEDEE1CK  S.  JENNINGS. 


February  4,  1889.— Committed  to  the  Committee  of  the  Whole  House  and  ordered 

to  be  printed. 


Mr.  Vance,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT; 

[To  accompany  hill  H.  R.  6958.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  E.  6958) 
for  the  relief  of  Frederick  S.  JenniDgs,  submit  the  following  report: 

The  invention  consists  in  the  improvement  of  sizing  hats,  and  is  of 
great  merit.  The  applicant  is  an  old  man,  and  disabled  by  reason  of 
his  Army  services.  He  has  failed  to  realize  even  a  small  compensation 
for  his  time  and  ingenuity  in  perfecting  his  patent.  It  appears  that 
Jennings,  after  securing  his  patent,  demonstrated  its  utility  and  made 
numerous  and  strenuous  efforts  to  introduce  it,  but  the  in vention,  having 
been  made  before  its  time,  met  fatal  opposition  from  the  journeymen 
hatters,  and  applicant's  failure  to  obtain  compensation  is  not  from  any 
neglect  or  default  of  himself. 

This  opposition  has  now  ceased  to  exist,  and  the  principal  hat  manu- 
facturers are  in  favor  of  renewing  the  patent  to  the  said  Frederick  S. 
Jennings. 

The  committee  recommend  the  passage  of  the  accompanying  bill. 


50th  Congress,  )  HOUSE  OF  REPRESENTATIVES,  i  Report 
2d  Session.     f  \  No.  H926. 


JUDAH  TOURO  ROBERTSON. 


February  4,  1889.— Committed  to  the  Committee  of  the  Whole  House  and  ordered  to 

be  printed. 


Mr.  Vance,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT: 

[To  accompany  bill  H.  R.  12031.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R. 
12031)  for  the  relief  of  Judah  Touro  Robertson,  have  carefully  considered 
the  same  and  beg  leave  to  submit  the  following  report : 

It  is  shown  that  Mr.  Robertson  was  the  inventor  of  a  steam-power 
press  for  printing  from  engraved  steel  plates,  for  which  invention  letters 
patent  No.  113346  were  issued  to  him  under  date  of  April  4,  1871. 
This  patent  expired  on  the  4th  of  April,  1888. 

On  the  20th  of  February,  1872,  further  letters  of  patent  No.  12031, 
were  granted  to  Mr.  Robertson  for  an  improvement  on  his  original  in- 
vention, by  which  improvement  the  steel  plates  used  for  printing  were 
wiped  and  polished  by  machinery  ius  ead  of  by  hand  as  in  the  first  ma- 
chine. This  patent  will  expire  by  limitation  on  the  20th  of  February 
1889,  and  the  bill  under  consideration  seeks  to  extend  it  for  the  further 
period  of  seven  years,  upon  the  ground  of  insufficient  remuneration. 

It  is  claimed  that  the  inventions  are  adapted  to  use  only  where  large 
quantities  of  printing  are  required,  and  that  they  were  designed  espe- 
i  cially  for  Government  work.  They  were  so  used  from  1874  to  1877, 
and  from  1885  to  the  present  time,  by  certain  bank-note  companies  to 
whom  they  were  licensed  at  a  fixed  royalty,  for  printing  national  cur- 
rency, internal  revenue  and  postage  stamps  furnished  under  contract 
with  the  Government. 

It  appears  from  the  official  reports  of  the  Post-Office  Department 
that  the  estimated  saving  to  the  Government,  by  the  use  of  these  in- 
ventions in  the  present  postage-stamp  contract,  running  from  July  1, 
3885,  to  June  30,  1889,  will  amount  to  $108,772.34,  or  17.6  per  cent,  of 
the  cost  of  a  like  quantity  of  stamps  at  the  prices  in  the  lowest  bid  for 
hand  roller  work.  The  contracts  from  1877  to  1885  required  the  work 
to  be  done  on  hand-roller  presses ;  and  at  the  relative  cost  of  the  two 
different  processes,  shown  by  the  present  contract,  the  stamps  fur- 
nished during  that  period  might  have  been  procured,  by  the  substitu- 
tion of  steam-power  presses  for  hand  roller  presses,  at  a  reduction  of 
$143,572.27  from  the  amount  actually  expended  for  such  stamps.  The 
total  amount  which  it  was  possible  to  save  to  the  Government  during 
the  last  twelve  years  by  the  use  of  Mr.  Robertson's  inventions,  in  print- 
ing postage  stamps  alone,  would  therefore  amount  to  $252,344  59. 

Cumulative  testimony  is  furnished  by  the  reports  of  the  Post  Office 
Department  to  prove  the  excellence  of  the  printing  done  on  the  presses 
of  Mr.  Robertson's  invention. 
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The  net  amount  of  royalties  realized  to  Mr.  Robertson  during  the  life 
of  his  patents  was  $27,529.35,  of  which  amount  three-fourths,  or  about 
$20,647,  is  credited  to  the  patent  for  which  he  now  asks  an  extension. 
The  time  during  which  his  inventions  were  in  actual  use  appears  to  have 
been  only  about  seven  out  of  the  seventeen  years  covered  by  the  life  of 
the  patents. 

A  strong  claim  to  the  favorable  consideratien  of  Congress  lies  in  the 
fact  that  the  Government  itself  has  been  largely  a  beneficiary  by  Mr. 
Robertson's  inventions,  and  in  the  further  fact  that,  through  no  fault  of 
his  own,  he  was  prevented  by  the  action  of  the  Government  from  re- 
ceiving a  greater  remuneration. 

The  reasons  for  asking  the  desired  relief  are  more  fully  set  forth  in 
the  petition  which  accompanied  the  bill,  and  also  in  a  communication 
addressed  by  Mr.  Robertson,  under  date  of  January  23,  1889,  to  the 
Committees  on  Patents  of  the  Senate  and  House  ot  Representatives, 
copies  of  both  of  which  documents  are  appended  hereto  and  made  a 
part  hereof. 

The  committee  are  satisfied  that  Mr.  Robertson  has  not  been  ade- 
quately compensated  tor  his  inventions  and  that  the  measure  of  lelief 
prayed  for  is  a  just  and  reasonable  one.  Accordingly  the  bill  is  re- 
spectfully referred  back  to  the  House  with  the  recommendation  that  it 
do  pass. 

O 


* 


51st  Congress 


51st 'Congress,  )    HOUSE  OF  BEPRESENTATIYES.    j  Report 
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6.  * 


February  6,  1890. — Recommitted  to  the  Committee  on  Patents  and  ordered  to  be 

printed. 


Mr.  Simonds,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT: 

[To  accompany  billH.  R.  3812.] 

The  Committee  on  Patents,  to  whom  was  referred  House  bill  3812, 
submit  the  following  report : 

As  sections  1  and  2  of  the  bill  relate  to  patents,  and  the  remaining 
sections  (3,  4,  and  5)  relate  to  trade  marks  and  labels,-the  committee  rec- 
ommends that  said  sections  1  and  2  be  erased  (for  report  in  a  separate 
bill)  and  that  said  sections  3,  4,  and  5,  be,  respectively,  numbered  1,  2, 
and  3,  by  which  numbers  they  will  be  referred  to  in  this  report. 

The  purpose  of  sections  1  and  2  of  the  bill  is  to  amend  the  existing 
trade-mark  in  a  single  particular.  That  act  as  it  now  exists  permits 
the  registration  of  trade-marks  used  in  commerce  with  foreign  nations 
or  with  the  Indian  tribes.  The  purpose  of  sections  1  and  2  of  the  bill 
is  to  permit  the  registration  of  trade-marks  used  in  commerce  among 
the  several  States.  The  following  is  the  existing  trade-mark  act,  with 
the  proposed  amendments  printed  in  italics  : 

Chap.  138. — AN"  ACT  to  authorize  the  registration  of  trade-marks  and  protect  the  same. 

Be  it  enacted,  etc.  [Section  1],  That  owners  of  trade-marks  used  in  commerce  with, 
foreign  nations  or  among  the  several  States  or  with,  the  Indian  tribes,  provided  such 
owners  shall  be  domiciled  in  the  United  States  or  located  in  any  foreign  country,  or 
tribes,  which,  by  treaty,  convention,  or  law,  affords  similar  privileges  to  citizens  of 
the  United  States,  may  obtain  registration  of  such  trade-marks  by  complying  with 
the  following  requirements: 

First.  By  causing  to  be  recorded  in  the  Patent  Office  a  statement  specifying  name, 
domicile,  location,  and  citizenship  of  the  party  applying;  the  class  of  merchandise, 
and  the  particular  description  of  goods  comprised  in  such  class  to  which  the  partic- 
ular trade-mark  has  been  appropriated  ;  a  description  of  the  trade-mark  itself,  with 
fac-si miles  thereof,  and  a  statement  of  the  mode  in  which  the  same  is  applied  and  af- 
fixed to  goods,  and  the  length  of  time  during  which  the  trade-mark  has  been  used. 

Second.  By  paying  into  the  Treasury  of  the  United  States  the  sum  of  twenty-five 
dollars,  and  complying  with  such  regulations  as  may  be  prescribed  by  the  Commis- 
sioner of  Patents. 

Sec.  2.  That  the  application  prescribed  in  the  foregoing  section  must,  in  order  to 
create  any  right  whatever  in  favor  of  the  party  filing  it,  be  accompanied  by  a  written 
declaration  verified  by  the  person,  or  by  a  member  of  a  firm,  or  by  an  officer  of  a  cor- 
poration applying,  to  the  effect  that  such  party  has  at  the  time  a  right  to  the  use 
of  the  trade-mark  sought  to  be  registered,  and  that  no  other  person,  firm,  or  corpo- 
ration has  the  right  to  such  use,  either  in  the  identical  form  or  in  any  such  near  re- 
semblance thereto  as  might  be  calculated  to  deceive ;  that  such  trade-mark  is  used  in 
commerce  with  foreign  nations,  or  among  the  several  States  or  Indian  trihes,  as  above 
indicated;  and  that  the  description  aud  fac  similes  presented  for  registry  truly  rep- 
resent the  trade-mark  sought  to  be  registered. 

Sec.  3.  That  the  time  of  the  receipt  of  any  such  application  shall  be  noted  and  re- 
corded.   But  no  alleged  trade-mark  shall  be  registered  unless  the  same  appear  to  be 
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lawfully  used  as  such  by  the  applicant  in  foreign  commerce  or  in  commerce  among  the 
serial  stales  or  commerce  with  Indian  tribes,  as  above  mentioned,  or  is  withiu  the 
provision  of  a  treaty,  convention,  or  declaration  with  a  foreign  power  ;  nor  which  is 
merely  the  name  of  the  applicant ;  nor  which  is  identical  with  a  registered  or  kuown 
trade-mark  owned  by  another,  and  appropriate  to  the  same  class  of  merchandise,  or 
which  so  nearly  resembles  some  other  person's  lawful  trade-mark  as  to  be  likely  to 
cause  confusion  or  mistake  in  the  mind  of  the  public,  or  to  deceive  purchasers.  In 
an  application  for  registration  the  Commissioner  of  Patents  shall  decide  the  pre- 
sumptive lawfulness  of  claim  to  the  alleged  trade-mark  ;  and  in  any  dispute  between 
an  applicant  and  a  previous  registrant,  or  between  applicants,  he  shall  follow,  so  far 
as  the  same  may  be  applicable,  the  practice  of  courts  of  equity  of  the  United  States 
in  analogous  cases. 

Sec.  4.  That  certificates  of  registry  of  trade-marks  shall  be  issued  in  the. name  of 
the  United  States  of  America,  under  the  seal  of  the  Department  of  the  Interior,  and 
shall  be  signed  by  the  Commissioner  of  Patents,  and  a  record  thereof,  together  with 
printed  copies  of  the  specifications,  shall  be  kept  in  books  for  that  purpose.  Copies 
of  trade-marks  and  of  statements  and  declarations  filed  therewith  and  certificates  of 
registry  so  signed  and  sealed  shall  be  evidence  in  any  suit  in  which  such  trade-marks 
shall  be  brought  in  controversy. 

Sec.  5.  That  a  certificate  of  registry  shall  remain  in  force  for  thirty  years  from  its 
date,  except  in  cases. where  the  trade-mark  is  claimed  for  and  applied  to  articles  not 
manufactured  in  this  country,  and  in  which  it  receives  protection  under  the  laws  of 
a  foreign  country  for  a  shorter  period,  in  which  case  it  shall  cease  to  have  any  force 
in  this  country  by  virtue  of  this  act  at  the  time  that  such  trade- mark  ceases  to  be 
exclusive  property  elsewhere.  At  any  time  during  the  six  months  prior  to  the  expi- 
ration of  the  term  of  thirty  years  such  registration  may  be  renewed  on  the  same 
terms  and  for  a  like  period. 

Sec.  6.  That  applicants  for  registration  under  this  act  shall  be  credited  for  any  fee 
or  part  of  a  fee  heretofore  paid  into  the  Treasury  of  the  United  States  with  intent  to 
procure  protection  for  the  same  trade-mark. 

Sec.  7.  That  registration  of  a  trade  mark  shall  be  prima  facie  evidence  of  owner- 
ship. Any  person  who  shall  reproduce,  counterfeit,  copy,  or  colorably  imitate  any 
trade-mark  registered  under  this  act  and  affix  the  same  to  merchandise  of  substan- 
tially the  same  descriptive  properties  as  those  described  in  the  registration  shall  be 
liable  to  an  action  on  the  case  for  damages  for  the  wrongful  use  of  said  trade-mark 
at  the  suit  of  the  owner  thereof;  and  the  party  aggrieved  shall  also  have  his  remedy 
according  to  the  course  of  equity  to  enjoin  the  wrongful  use  of  such  trade-mark  used 
in  foreign  commerce  or  in  commerce  among  the  several  States  or  commerce  with  Indian 
tribes,  as  aforesaid,  and  to  recover  compensation  therefor  in  any  court  having  juris- 
diction over  the  persou  guilty  of  such  wrongful  act ;  and  courts  of  the  United  States 
shall  have  original  and  appellate  jurisdiction  in  such  cases  without  regard  to  the 
amount  in  controversy. 

Sec.  8.  That  no  action  or  suit  shall  be  maintained  under  the  provisions  of  this  act 
in  any  case  when  the  trade-mark  is  used  in  any  unlawful  business  or  upon  any  arti- 
cle injurious  in  itself,  or  which  mark  has  been  used  with  the  design  of  deceiving  the 
public  in  the  purchase  of  merchandise,  or  under  any  certificate  of  registry  fraudu- 
lently obtained. 

Sec.  9.  That  any  person  who  shall  procure  the  registry  of  a  trade-mark,  or  of  him- 
self as  the  owner  of  a  trade-mark,  or  an  entry  respecting  a  trade-mark,  in  the  office  of 
the  Commissioner  of  Patents,  by  a  false  or  fraudulent  representation  or  declaration, 
orally  or  in  writing,  or  by  any  fraudulent  means,  shall  be  liable  to  pay  an;.7  damages  sus- 
tained in  consequeuce  thereof  to  the  injured  party,  to  be  recovered  in  an  action  on  the 
case. 

Sec.  10.  That  nothing  in  this  act  shall  prevent,  lessen,  impeach,  or  avoid  any  remedy 
at  law  or  in  equity  which  any  party  aggrieved  by  any  wrongful  use  of  any  trade-mark 
might  have  had  if  the  provisions  of  this  act  had  not  been  passed. 

Sec.  11.  That  nothing  in  this  act  shall  be  construed  as  unfavorably  affecting  a 
claim  to  a  trade-mark  after  the  term  of  registration  shall  have  expired;  nor  to  give 
cognizance  to  any  court  of  the  United  States  in  an  action  or  suit  between  citizens  of 
the  same  State,  unless  the  trade- mark  in  controversy  is  used  on  goods  intended  to  be 
transported  to  a  foreign  country  or  used  in  commerce  among  the  several  States,  or  in 
lawful  commercial  intercourse  with  an  Indian  tribe. 

Sec.  12.  That  the  Commissioner  of  Patents  is  authorized  to  make  rules  and  regula- 
tions and  prescribe  forms  for  the  transfer  of  the  right  to  use  trade-marks  and  for  re- 
cording such  transfers  in  his  office. 

Sec.  13.  That  citizens  and  residents  of  this  country  wishing  the  pro  tectiou  of  trade- 
marks in  any  foreign  country  the  laws  of  which  require  registration  here  aa  a  condi- 
tion precedent  to  getting  such  protection  there  may  register  their  trade-marks  for 
that  purpose  as  is  above  allowed  to  foreigners,  and  have  certificate  thereof  from  the 
Patent  Office. 

Approved,  March  3,  1881. 
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Chap.  393.— AN  ACT  relating  to  the  registration  of  trade-marks. 

Be  it  enacted,  etc.,  That  nothing  contained  in  the  law  entitled  u  An  act  to  authorize 
the  registration  of  trade-marks  and  pro  feet  the  same,"  approved  March  third,  eighteen 
hundred  and  eighty-one,  shall  prevent  the  registry  of  any  lawful  trade-mark  right- 
fully used  by  the  applicant  in  foreign  commerce  or  in  commerce  among  the  several  States 
or  commerce  with  Indian  tribes  at  the  time  of  the  passage  of  said  act. 
■  Approved,  August  5,  1882. 

The  following  is  a  brief  history  of  the  trade-mark  act.  By  an  act 
approved  July  8,  1870,  all  trade-marks  were  declared  entitled  to  regis- 
tration. This  act  of  1870  came  before  the  United  States  Supreme  Court 
at  the  October  term  of  J  879  (Trade-Mark  Cases,  100  U.  S.,  82),  and 
that  court  said  (at  p.  96) : 

When,  therefore,  Congress  undertakes  to  enact  a  law  which  can  only  be  valid  as 
a  regulation  of  commerce,  it  is  reasonable  to  expect  to  find  on  the  face  of  the  law,  or 
from  its  essential  nature,  that  it  is  a  regulation  of  commerce  with  foreign  nations,  or 
among  the  several  States,  or  with  the  Indian  tribes.  If  not  so  limited,  it  is  in  excess 
of  the  power  of  Congress. 

And  because  the  act  was  not  so  limited  the  Supreme  Court  decided 
the  act  of  1870  to  be  unconstitutional  and  void. 

In  view  of  this  decision  the  existing  act,  approved  March  3,  1881, 
was  passed. 

The  so-called  "commerce  clause"  of  the  Constitution  is:  " Congress 
shalThave  power  *  *  *  to  regulate  commerce  with  foreign  nations, 
or  among  the  several  States,  or  with  the  Indian  tribes,"  and  "  to  make 
all  laws  which  shall  be  necessary  and  proper  for  carrying  into  execution 
the  foregoing  powers." 

The  practical  direction  of  the  Supreme  Court  was  that  the  act  be  made 
to  apply  to  trade-marks  used  in  "  commerce  with  foreign  nations,  or 
among  the  several  States,  or  with  the  Indian  tribes."  As  a  matter  of  fact 
the  act  is  limited  to  "  trade-marks  used  in  commerce  with  foreign  na- 
tions or  with  the  Indian  tribes,"  omitting  all  mention  of  trade- marks 
used  in  "commerce  among  the  several  States."  That  which  is  omitted 
is  as  clearly  entitled  to  inclusion  as  that  which  is  actually  included. 
And  that  which  is  omitted  is  of  far  greater  practical  importance  than 
that  which  is  included. 

It  would  be  difficult  to  overestimate  the  importance  of  trade-marks 
in  the  commerce  of  the  world.  Their  importance  in  the  commerce  of 
the  world  is  so  great  that  all  or  nearly  all  of  the  distinctively  commer- 
cial nations  of  the  world  have  by  treaty  with  each  other  provided  for 
their  registration  and  protection.  The  United  States  has  such  treaties 
with  Austria-Hungary,  Belgium,  Brazil,  France,  German  Empire,  Q^eat 
Britain,  Italy,  Eussia,  Serbia,  Spain,  Switzerland,  the  Netherlands. 

The  trade-marks  used  in  commerce  among  the  several  States  are  of 
even  greater  importance  to  the  people  of  the  United  States  than  are  the 
trade-marks  used  in  commerce  with  foreign  nations.  There  is  hardly 
a  single  State  in  the  Union  which  does  not  produce  commodities  of  na- 
tional consumption  and  national  reputation ;  the  preservation  of  their 
purity  against  counterfeiting  and  adulteration  is  of  the  greatest  im- 
portance to  the  people  at  large,  and  of  great  importance  to  the  pro- 
ducers of  such  commodities.  The  purpose  of  sections  1  and  2  of  the 
bill  is  to  accord  to  these  trade-marks,  used  in  commerce  among  the 
several  States,  the  same  protection  which  the  law  now  accords  to  those 
used  in  commerce  with  foreign  nations  or  in  commerce  with  the  Indian 
tribes. 

The  purpose  of  section  3  of  the  bill  is  practically  the  same  as  that  of 
sections  1  and  2.    It  applies  to  labels  and  similar  prints.    There  are  a 
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great  many  labels  and  prints  used  upon  commodities  of  a  great  many- 
kinds  which  are  not  technically  trade-marks,  but  which  are  distinctive 
in  their  character  and  which,  like  trade-marks,  preserve  the  purity  of 
such  commodities  against  counterfeiting  and  adulteration.  The  pur- 
pose of  section  3  is  to  permit  such  labels  and  prints  to  be  registered 
and  thereby  acquire  the  same  degree  of  protection  which  the  law  ac- 
cords to  copyright.  This  section  is  only  an  amplification  of  existing 
copyright  law,  which  is  contained  in  section  3  of  the  act  of  June  18, 
1874,  which  is  as  follows: 

Sec.  3.  That  in  the  construction  of  this  act  the  words  "engraving,"  "cut,"  and 
1  'print"  shall  be  applied  only  to  pictorial  illustrations  or  works  connected  with  the 
fine  arts,  and  no  prints  or  labels  designed  to  be  used  for  any  other  articles  of  manu- 
facture shall  be  entered  under  the  copyright  law,  but  may  be  registered  in  the  Pat- 
ent Office.  And  the  Commissioner  of  Patents  is  hereby  charged  with  the  entry  or 
registry  of  such  prints  or  labels  in  conformity  with  the  regulations  provided  by  law 
as  to  copyright  of  prints,  except  that  there  shall  be  paid,  for  recording  the  title  of 
any  print  or  label  not  a  trade-mark,  sis  dollars,  which  shall  cover  the  expense  of 
furnishing  a  copy  of  the  record,  under  the  seal  of  the  Commissioner  of  Patents,  to 
the  party  entering  the  same. 

The  proposition  of  section  3  of  the  bill  is  to  strike  out  all  after  the 
word  "  arts,"  in  the  act  just  quoted,  and  let  said  section  3  become  law 
in  lieu  thereof. 


AMENDMENT  OF  REVISE!)  STATUTES. 


February  18,  1890.— Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Simonds,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT: 

[To  accompany  bill  H.  R.  7213.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R.  3914) 
to  amend  title  60,  chapter "3,-of  the  Revised  Statutes  relating  to  copy- 
rights, haviug  had  the  same  ander  consideration,  report: 

That  the  committee  recommends  the  passage  of  the  substitute  bill 
submitted  herewith,  and  that  the  original  bill  (H.  R.  3914)  lie  upon  the 
table. 

The  committee  favors  this  bill  providing  for  international  copyright, 
because — 

(1)  There'is  a  stroug  presumption  that  authors,  citizen  and  alien, 
have  a  natural  exclusive  right  to  their  intellectual  productions. 

(2)  The  present  American  practice  represses  American  authorship. 

(3)  The  works  of  fiction  which  a  people  read  are  a  powerful  means  of 
education  ;  aud  the  present  American  practice  tends  to  force  the  Amer- 
ican people  to  read  works  of  fiction  which  are  un-Americau,  weak,  aud 
often  grossly  immoral. 

{±\  The  present  American  practice  tends  to  the  repression  of  the 
practical  art  of  book-making  in  America. 
• 

O 

H.  Rep.  9  1 


51st  Congress,  )  HOUSE  OF  REPRESENTATIVES.     (  Report 
1st  Session.     ]  \  No.  396. 


LIFE-TIME  OF  A  PATENT. 


February  21,  1890. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Oulbertson,  from  the  Committee  on  Patents,  submitted  the  fol- 
lowing 

ADVERSE  REPORT: 

[To  accompany  bill  H.  R.  332.  j 

The  Committee  on  Patents  reports  this  bill  back  to  the  House  ad- 
versely. 


51st  Congress,  )  HOUSE  OF  KEPEE  SENT  ATI  VES.     (  Eeport 
1st  Session.    J  \  No.  1320. 
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April  8,  1890. — Committed  to  the  Committee  of  the  Whole  House  on  the  state  of  the 
Union  and  ordered  to  be  printed. 


Mr.  Butterworth,  from  the  Committee  on  Patents,  submitted  the 

following 

REPORT: 

[To  accompany  H.  R.  9101.] 

In  compliance  with  the  resolution  adopted  by  the  House  on  the  20th 
day  of  January,  directing  the  Committee  on  Patents  to  make  investiga- 
tion to  ascertain  what  legislation,  if  any,  is  necessary  to  make  the  sys- 
tem of  patent  laws  more  efficient,  and  ascertain  also  whether  the  facili- 
ties for  conducting  the  business  Of  the  Patent  Office  were  ample  for 
the  proper  dispatch  of  the  business  brought  before  it,  and  to  report 
the  result  of  such  investigation  to  the  House  by  bill  or  otherwise, 
your  committee  has  made  such  partial  investigation  as  was  practical 
in  view  of  the  time  and  opportunity  afforded  for  the  performance  of 
that  duty,  and  beg  leave  at  this  time  to  submit  the  following  report, 
accompanied  by  two  bills,  the  passage  of  which  is  recommended  as 
being  indispensable  to  the  proper  conduct  of  the  business  brought  be- 
fore the  Patent  Office  and  the  early  adjustment  of  controversies  arising 
under  the  law  governing  property  rights  in  patents: 

Your  committee  deem  it  important  first  to  call  the  attention  of  the 
House  to  the  relation  the  Bureau  of  Pateuts  sustains  to  the  public  by 
reason  of  its  identification  with  the  industrial  development  of  the  coun- 
try. Certainly  until  recently  the  Patent  Office  has  been  regarded  by 
a  majority  of  our  people  as  in  the  nature  of  a  clearing-house  for  cranks. 
Its  value  was  not,  and  is  not  now,  appreciated.  It  can  readily  be  shown 
to  have  contributed  in  a  larger  measure  than  any  other  bureau  or  De- 
partment of  the  Government  to  the  development  of  our  industries,  and 
in  enabling  us  to  attain  our  present  un equaled  prosperty  in  the  field  of 
the  industrial  arts  and  sciences. 

Each  invention  marks  a  step  in  advance  along  the  line  of  progressive 
development,  and  each  advancing  step  in  that  line  lifts  a  burden  from 
the  back  of  labor,  while  it  adds  to  the  comfort  of  our  people.  That 
which  was  a  few  years  ago  accomplished  by  brute  force  and  tended  to 
make  men  mere  beasts  of  burden  is  now  achieved  by  the  utilization  of 
machinery,  in  the  production  and  management  of  which  the  higher 
faculties  of  men  are  employed. 

Formerly  in  supplying  the  necessities  and  recognized  wants  of  men 
nine-tenths  of  the  production  was  the  result  of  oppressive  toil  and 
wearing  drudgery ;  to-day  the  conditions  are  reversed  and  machinery 
does  nine-tenths  of  the  work. 

Instead  of  muscle  and  brute  strength  the  higher  and  better  qualities 
of  men  are  now  employed.  The  world  has  appealed  from  brawn  to 
brain. 
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Along  the  whole  line  of  industrial  effort  there  has  been  a  complete 
revolution,  and  results  have  been  attained  in  the  interests  of  the  moral 
and  physical  well-being  of  the  race  that  would,  fifty  years  ago,  have 
been  deemed  to  be  beyond  the  range  of  finite  possibility.  In  nothing 
did  the  fathers  in  framing  the  organic  law  disclose  a  clearer  conception 
of  what  was  essential  to  the  healthful  development  of  a  free  people, 
possessed  of  boundless  natural,  material  resources,  than  in  that  clause 
of  the  Constitution  which  provides  for  encouraging  authors  and  invent- 
ors by  securing  to  them  for  a  limited  term  the  exclusive  ownership  of 
their  writings  and  inventions.  With  such  stimulus  it  paid  men  to 
think.  Patient  research  and  toil  to  better  the  condition  of  labor  were 
promised  a  reward  for  each  worthy  and  successful  endeavor,  and  it  is 
wisely  ordained  that  the  measure  of  the  reward  is  fixed  by  the  nature 
and  extent  of  the  advantage  conferred  upon  mankind  by  the  inventor 
in  the  thing  produced ;  and  more  happily  still  it  results  that  the  com- 
pensation to  the  inventor  costs  the  user  comparatively  little,  since  it  is 
always  less  than  the  sum  saved  by  the  user  of  the  invention. 

While  much  is  said,  and  with  good  reason,  against  a  few  oppressive 
monopolies  which  have  arisen  by  reason  of  the  control  of  some  invention 
which  practically  gave  to  the  world  a  new  art,  such  as  the  telephone, 
telegraph,  etc.,  yet  even  in  such  instances  the  adoption  and  use  of  the 
new  device  effects  such  an  enormous  saving  that  the  user  refuses  to 
return  to  the  old  system.  That  the  sums  charged  for  the  use  of  certain 
inventions  are  extortionate  is  not  doubted  ;  but  it  is  believed  that  your 
committee  will  be  able  to  formulate  a  bill  which  will  provide  against 
such  abuses,  while  in  no  proper  sense  invading  the  domain  of  private 
right  or  in  any  appreciable  degree  impairing  the  usefulness  of  the  pat- 
ent system.  In  this  connection  it  must  not  be  forgotten  that  of  all  the 
inventions  which  have  been  produced,  and  for  which  letters  patent  have 
been  issued,  not  one  in  ten  has  re  imbursed  the  inventor  the  cost  of  tak- 
ing out  the  patent.  They  are  in  90  per  cent,  of  the  cases  gratuities  to 
the  public,  and  yet  each  in  itself  valuable  in  this,  that  it  marks  a  step 
in  the  march  of  progressive  development,  and  each  step,  be  it  long  or 
short,  along  that  line  lightens  our  burdens  and  helps  to  multiply  our 
comforts. 

In  estimating  the  blessings  conferred  by  the  inventors  of  the  country 
these  vast  gratuities  are  forgotten,  while  the  few  extortions  practiced 
are  feelingly  remembered.  It  is  the  desire  of  your  committee  to  report 
a  measure  which  will  encourage  the  uses  while  correcting  the  abuses  of 
the  system. 

Congress  in  dealing  with  the  Bureau  of  Patents  seems,  in  some  meas- 
ure at  least,  to  have  ignored  the  fact  that  that  bureau,  notwithstanding 
it  has  done  tenfold  more  than  any  other  bureau  or  even  Department  of 
the  Government  in  developing  the  resources  of  the  country,  adding  to 
the  wealth  and  comfort  of  the  people,  has  not  taken  $1  in  taxes  from 
the  pockets  of  the  tax-payers.  The  inventors  not  only  pay  the  cost  of 
their  own  labor  and  researches  in  perfecting  their  inventions,  but  they 
also  pay  the  ccst  of  the  examination  by  the  Government  to  determine 
whether  the  invention  is  new  and  useful,  and  therefore  patentable,  and 
if  patentable  they  pay  the  expense  of  issuing  the  patent.  So  that  in- 
stead of  the  Patent  Office  being  a  tax  upon  the  National  Treasury  it 
has  to-day  to  its  credit  $3,631,670.32  over  and  above  all  expenses,  which 
amount  the  inventors  of  the  country  have  from  their  private  funds  paid 
for  the  support  of  this  bureau  of  the  Government.  It  is  especially  de- 
sirable to  bear  in  mind  the  fact  that  this  sum  represents  the  surplus  of 
the  amounts  which  have  been  expended  for  the  benefit  of  the  inventors 
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or  in  their  behalf  when  we  come  to  consider  how  the  wants  of  the  bu- 
reau have  been  utterly  neglected.  During  the  calendar  year  ending 
December  31,  1889,  this  bureau  issued  25,706  patents ;  the  receipts  were 
$1,281,728.05 ;  the  expenditures  were  $1,052,955.96,  leaving  a  balance 
of  receipts  over  expenditures  of  $228,772.09  to  be  turned  over  to  the 
Treasury  of  the  United  States  on  account  of  the  patent  fund. 

It  is  just  to  say  that  this  bureau  until  within  a  few  years  has  been 
under  the  ban,  neglected  and  grossly  mistreated.  It  seems  to  have 
been  forgotten  that  th<*  entire  expenses  of  the  office  are  defrayed  by 
fees  paid  by  those  doing  business  with  the  bureau.  The  fees  are  will- 
ingly paid  if  they  are  honestly  and  properly  applied  to  provide  the 
proper  facilities  and  adequate  force  to  promptly  and  expeditiously  dis- 
patch the  business  of  those  who  pay  the  expense  of  having  it  done.  But 
such  appropriations  have  not  been  made.  As  the  business  has  in- 
creased and  the  income  of  the  bureau  multiplied  the  facilities  have  de- 
creased. The  room  which  of  right  belongs  to  the  Patent  Office  has 
been  turned  over  to  other  bureaus,  until  the  examining  corps  is  huddled 
into  rooms  where  the  proper  conduct  of  the  business  is  rendered  im- 
possible, and  where  the  conditions  are  such  that  some  of  the  rooms  are 
little  better  than  death- traps.  We  know  of  no  private  enterprise  that 
is  conducted  in  a  manner  so  niggardly.  A  slight  investigation  develops 
the  fact  that  Congress  has  dealt  with  this  important  bureau  in  palpa- 
ble disregard  of  the  rights  of  citizens  having  business  to  transact  be- 
fore it,  citizens  who  pay  the  whole  expense  of  its  maintenance.  Double 
the  room  now  available  is  required.  Some  of  the  divisions  of  the 
bureau  have  been  put  in  what  were  formerly  used  as  coal-cellars,  and 
many  of  the  rooms  are  so  damp  that  green  mold  gathers  upon  the  walls 
behind  the  desks  at  which  the  examiners  are  seated.  All  the  rooms  are 
crowded,  most  of  them  to  such  an  extent  as  to  render  necessary  privacy 
in  the  conduct  of  business  impossible.  The  force  has  been  inadequate, 
though  Congress  has  increased  it  within  the  last  four  years,  so  that  if 
proper  facilities  in  matter  of  room,  apparatus,  etc.,  were  provided  the 
work  could  be  kept  up.  Your  committee  herewith  report  a  bill  making 
suitable  provision  to  meet  the  wants  herein  mentioned. 

Another  evil  presents  itself  in  the  matter  of  the  interminable  delays 
in  the  courts  in  securing  an  adjudication  of  causes  arising  under  the 
patent  laws  in  cases  of  infringement  and  interference.    It  will  be  ob- 
served that  litigation  in  regard  to  patent  rights  affects  a  larger  circle 
than  is  reached  in  any  other  litigation.    All  users  of  a  patented  device 
are  affected,  and  all  claiming  rights  in  a  patent,  such  as  manufact- 
urers and  dealers  and  users,  are  immediately  concerned,  so  that  the 
entire  number  interested  in  the  speedy  disposition  of  legal  contro- 
versies arising  under  patents  is  almost  unlimited.    It  would  seem  to 
follow  that  if  practicable  a  court  having  special  jurisdiction  in  this  class 
of  cases  should  be  established.    A  bill  introduced  by  Mr.  Culberson,  of 
j   Texas,  providing  for  such  a  court,  has  been  favorably  reported  by  the 
j   Judiciary  Committee  of  the  House,  and  your  committee  deem  it  not 
I  improper,  and  no  invasion  of  the  jurisdiction  of  that  committee,  in  view 
of  the  special  duty  devolved  upon  us  by  the  resolution  hereinbefore  re- 
ferred to,  to  adopt  the  bill  recommended  by  the  Judiciary  Committee, 
with  such  additions  and  amendments  as  are  deemed  essential  to  its 
I  efficiency,  and  recommend  its  passage. 

Eecurring  to  the  absolute  necessity  for  more  room  and  ampler  facili- 
ties for  conducting  the  business  of  the  Patent  Office,  your  committee 
beg  to  submit  that  the  entire  building  known  as  the  Patent  Office 
should  be  under  the  charge  of  that  bureau,  or  that  another  building 
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suited  to  the  needs  be  erected.  The  Laud  Office  and  officers  of  the 
Department  of  the  Interior  now  occupy  two-thirds  of  the  Patent  Office 
building,  the  Patent  Office  itself  being  in  large  part  crowded  into  the 
cellar,  until  now  every  nook  and  corner  of  the  building  is  occupied. 
The  ends  of  the  several  halls,  intended  for  and  essential  to  secure  light 
and  proper  ventilation,  have  been  partitioned  off  into  little  rooms  for  the 
occupancy  of  clerks.  For  all  this  there  seems  to  be  neither  justification 
nor  excuse.  The  surplus  in  the  Treasury  to  the  credit  of  the  patent 
fund  is  ample  to  provide  a  building  suitable  for  the  Bureau  of  Patents, 
and  such  a  building  could  be  ready  for  occupancy  within  one  year  if 
private  enterprise  is  invoked  for  that  purpose.  If  constructed  under 
Government  supervision  it  would  probably  take  from  five  to  ten  years 
and  the  cost  of  the  same  would  be  double.  The  character  and  value  of 
the  records  of  the  several  bureaus  render  it  important  that  the  building 
erected  should  be  fire-proof,  or  substantially  so. 

In  view  of  the  impossibility  of  renting  suitable  fire-proof  buildings 
and  the  absolute  necessity  for  providing  additional  room  for  the  several 
bureaus  now  occupying  the  Patent  Office  building,  your  committee 
has  submitted  a  bill  devolving  the  duty  of  procuring  a  site  and  super- 
vising the  erection  of  a  suitable  building  for  the  purpose  herein  sug- 
gested upon  the  Secretary  of  the  Interior,  the  Secretary  of  War,  and 
the  Attorney -General,  said  several  secretaries  to  select  a  site,  pur- 
chase the  same,  or  condemn  the  ground,  as  may  be  necessary.  They  are 
also  authorized  and  required  to  contract  for  the  erection  of  such  build- 
ing as  they  may  deem  necessary  for  the  uses  and  purposes  hereinbefore 
indicated,  said  site  to  be  obtained  and  said  building  erected  with  all 
possible  dispatch,  and  the  money  deemed  essential  is  appropriated  by 
said  bill.  As  will  be  observed  on  reading  the  bill,  the  committee  desig- 
nated are  authorized  to  proceed  as  if  it  were  a  private  enterprise,  it  be- 
ing well  known  that  they  will  thereby  secure  a  better  building  in 
shorter  time  and  at  less  cost  than  would  be  possible  in  any  other  way. 

Your  committee  still  has  under  consideration  what  are  deemed  abuses 
of  privileges  conferred  by  the  present  system  of  patent  laws,  and  will 
present  a  further  report,  accompanied  by  a  bill,  which  they  hope  will 
correct  the  abuses  complained  of,  or  least  reduce  them  to  the  minimum. 
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51st  Congress,  )   HOCTSE  OF  REPRESENTATIVES.  (  Keport 
1st  Session,     f  \  No.  2263. 


AMENDMENT  OF  PATENT  STATUTES. 


June  2,  1890. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Simonds,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT: 

[To  accompany  H.  R.  10637.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R.  9953) 
for  "An  act  amending  the  statutes  relating  to  letters  patent  for  inven- 
tions," have  had  the  same  under  consideration  and  beg  leave  to  report 
that  they  recommend  that  said  bill  be  tabled  and  that  the  accompany- 
ing substitute  bill  be  passed.  In  this  connection  the  committee  submit 
certain  explanations  and  comments  upon  said  substitute  bill: 

Section  1. — The  purpose  of  this  section  is  to  bar  an  application  for  a 
patent  upon  an  improvement  after  that  improvement  has  been  de- 
scribed for  more  than  two  years7  in  a  prior  patent  or  printed  publica- 
tion. Under  the  existing  statute  two  years'  public  use  of  an  improve- 
ment in  this  country  is  a  bar  to  an  application  for  patent  thereon.  This 
provision  of  existing  law  has  proved  salutary  in  operation.  The  prin- 
ciple underlying  this  provision  of  existing  law  requires  that  two  years 
of  description  of  an  improvement  in  a  patent  or  printed  publication 
shall  also  be  made  to  bar  an  application  for  patent  thereon  for  the  rea- 
son that  a  larger  degree  of  publicity  is  generally  given  to  an  improve- 
ment by  two  years  of  description  in  a  patent  on  printed  publication 
than  by  an  ordinary  two  years'  public  use,  which  use  is  almost  always 
local  and  unknown  outside  the  particular  locality  of  such  use. 

Section  2. — The  purpose  of  this  section  is  to  cure  an  ambiguity  in  the 
existing  statute  which  has  given  rise  to  conflicting  decisions  and  to  a 
state  of  uncertainty,  which  is  very  trying  to  all  patent  owners  affected 
by  the  statute  proposed  to  be  amended. 

A  single  sample  of  this  conflict  and  uncertainty  will  be  found  in  the 
following  cases  : 

Bate  Refrigerating  Company  v.  Grillett  et  ah,  9  Fed.  Rep.,  387;  13  Fed.  Rep., 
553 ;  20  Fed.  Rep.,  192  ;  24  Fed.  Rep.,  696  ;  2b  Fed.  Rep.,  673  ;  30  Fed.  Rep., 
683,  685 ;  31  Fed.  Rep.,  809. 

The  present  Commissioner  of  Patents,  Hon.  C.  E.  Mitchell,  expresses 
himself  upon  this  point  in  his  last  report  thus : 

Section  4887  of  the  Revised  Statutes  provides  that  every  patent  granted  for  an  in- 
vention that  has  been  previously  patented  in  a  foreign  country  shall  be  so  limited  as 
to  expire  at  the  same  time  with  the  foreign  patent,  or,  if  there  be  more  than  one,  at 
the  same  time  with  the  one  having  the  shortest  term.  In  some  foreign  countries  pat- 
ents are  granted  for  extended  as  well  as  for  original  terms.  In  some  countries  the 
extension  is  demandabie  of  right,  while  in  others  it  rests  in  governmental  discretion; 
in  some  a  patent  is  liable  to  become  forfeited  for  non-payment  of  fees  required  by 
law  to  be  paid  at  intervals,  and  in  some  forfeiture  is  liable  to  take  place  for  other  rea- 
sons, which  need  not  here  be  enumerated.    For  many  years  it  was  understood  that  the 
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original  term  of  the  foreign  patent  controlled  the  duration  of  the  American  patent 
subsequently  granted  for  the  same  invention,  and  that  the  American  patent  would 
neither  he  extended  by  the  extension  of  a  foreign  patent  nor  shortened  by  its  for- 
feiture. 

So  long  as  the  law  was  thus  understood  no  considerable  difficulty  was  experienced 
in  ascertaining  the  duration  of  the  term  of  the  American  patent.  In  a  recent  decis- 
ion of  the  Supreme  Court  of  the  United  States,  however,  it  was  decided  that  where 
the  foreign  patent  for  the  same  invention  which  was  subsequently  patented  in  the 
United  States  had  been  extended  and  the  foreign  act  under  which  the  extension  was 
granted  was  in  force  when  the  United  States  patent  was  applied  for  and  issued  and 
the  foreign  extension  was  a  matter  of  right  at  the  option  of  the  patentee,  on  the 
payment  of  the  required  fee,  and  the  original  and  extended  terms  of  the  foreign  pat- 
ent had  been  continuous  and  without  interruption,  the  United  States  patent  did  not 
expire  with  the  original  term  of  the  foreign  patent.  And  still  more  recently  it  has 
been  held  by  some  of  the  circuit  courts  of  the  United  States  that  forfeiture  of  the 
foreign  patent,  even  during  its  original  term,  terminates  the  American  patent  also. 

Under  these  circumstances  it  is  manifestly  impossible  for  the  Commissioner  of  Pat- 
ents, in  granting  a  patent  for  an  invention  previously  patented  abroad,  to  prescribe 
in  terms  the  period  of  exclusive  use.  To  grant  the  patent  for  seventeen  years  and 
leave  the  courts  to  ascertain  its  lawful  duration  is  out  of  the  question,  as  patents  so 
granted  would  be  liable  to  become  instruments  of  fraud  in  the  hands  of  unscrupu- 
lous persons.  Hence,  in  all  cases  where  patents  have  previously  been  granted  for  the 
same  invention  in  foreign  countries  the  present  practice  is  to  insert  a  provision  in  the 
grant  stating  that  the  term  is  subject  to  the  limitation  prescribed  by  section  4887  of 
the  Revised  Statutes,  by  reason  of  certain  foreign  patents  (specifying  them)  which 
have  been  granted  for  the  same  invention. 

A  law  which  obliges  the  Commissioner  to  place  the  seal  of  the  United  States  Patent 
Office  upon  letters  patent  for  American  inventions  which  state  that  foreign  patents 
must  be  examined  and  foreign  laws  consulted  in  order  to  ascertain  when  the  American 
patent  will  expire  should  be  banished  from  the  statute  books.  Aside  from  its  being- 
un-American  in  its  nature,  it  works  the  greatest  hardship  to  American  inventors.  By 
reason  of  it  the  pecuniary  value  of  the  American  patent  is  always  greatly  impaired 
and  is  often  substantially  destroyed.  It  is  not  an  uncommon  occurrence  for  negotia- 
tions for  the  sale  of  important  patents,  involving  large  sums  of  money,  to  fall  through 
because  of  the  uncertainty  that  surrounds  the  duration  of  the  grant  in  view  of  foreign 
patents  first  obtained  for  the  same  invention.  Again,  the  law  as  it  now  stands  oper- 
ates in  favor  of  foreign  countries  by  inducing  inventors  to  confer  their  inventions 
gratuitously  upon  foreign  nations  rather  than  run  the  risk  of  impairing  their  domestic 
patents  by  complicating  them  with  patents  secured  abroad.  Thus  the  law,  which  is 
believed  to  have  been  originally  enacted  for  the  purpose  of  putting  a  limit  to  the 
privileges  conferred  upon  foreign  patentees,  has  in  its  operation  become  a  standing 
menace  to  American  inventors.  I  believe  that  all  competent  persons  who  have  given 
attention  to  the  subject  agree  that  future  patents  for  American  inventions  should  be 
granted  for  the  full  term  of  seventeen  years  provided  by  statute,  whether  or  not  a 
patent  has  been  previously  obtained  in  a  foreign  country.  I  most  earnestly  recom- 
mend that,  at  least  as  to  American  inventions  patented  hereafter,  section  4S87  of  the 
Revised  Statutes  be  modified  so  as  to  prevent  a  foreign  patent  previously  obtained 
from  affecting  the  duration  of  the  American  grant.  I  have  limited  my  suggestions 
to  future  inventions,  because  the  question  whether  other  patents  than  future  patents 
should  be  affected  by  amendatory  legislation  is  one  wholly  for  the  wisdom  of  Con- 
gress, and  the  same  may  be  said  of  the  question  whether  foreign  inventions  as  well 
as  American  inventions  should  be  brought  within  the  scope  of  the  amended  act.  I 
may  add  with  entire  propriety,  however,  that  the  labors  of  this  Bureau  would  be 
greatly  lightened  if  patents  for  both  foreign  and  American  inventions  should  be 
granted  hereafter  for  the  definite  fixed  term  prescribed  by  law. 

There  is  another  reason  why  section  4887  of  the  Revised  Statutes  should  be  modi- 
fied or  repealed.  The  United  States  is  now  one  of  the  members  of  the  International 
Union  for  the  Protection  of  Industrial  Property.  This  Union  is  based  upon  articles 
adopted  on  the  20th  of  March,  1883,  at  Paris.  The  nations  originally  acceding  to  the 
Union  were  Belgium,  Brazil,  Spain,  France,  Guatemala,  Italy,  the  Netherlands,  Portu- 
gal, Salvador,  Servia,  and  Switzerland.  Other  states  subsequently  became  members 
of  the  Union,  viz,  Great  Britain,  Tunis,  Norway,  Sweden,  the  Dominican  Republic, 
and  the  United  States,  the  ratification  by  the  United  States  taking  place  March  29, 
1887.  One  object  of  this  union  is  to  provide  that  persons  who  have  made  applica- 
tions for  patents  in  one  of  the  states  of  the  union  may  have  a  definite  period  within 
which  to  apply  for  a  patent  upon  the  same  invention  in  the  other  countries  belonging 
to  the  union  without  being  prejudiced  by  intermediate  acts,  such  as  the  publication 
or  use  of  the  patented  article.  The  period  now  fixed  for  that  purpose  is  six  months, 
but  an  article  providing  for  an  additional  month  for  countries  beyond  the  seas  gives 


AMENDMENT  OF  PATENT  STATUTES. 


3 


the  citizens  of  the  United  States  seven  months  from  the  filing  date  of  the  American 
application  within  which  to  apply  abroad  without  the  loss  of  any  rights  existing  at 
the  date  of  the  American  application. 

But  it  is  by  no  means  an  unusual  thing  for  the  American  application  to  be  much 
more  than  seven  months  in  maturing  into  a  patent.  In  a  great  many  cases  inter- 
ference proceedings  arise  with  other  applications  or  prior  patents.  Sometimes  several 
parties  are  involved  in  a  contest  for  priority  and  a  complicated  trial  results,  extend- 
ing over  an  unfortunately  long  period  of  time.  In  all  such  cases  the  American  inventor 
must  be  deprived  of  the  benefits  designed  to  result  from  the  Union  for  the  Protection 
of  Industrial  Property,  or  he  must  apply  for  a  foreign  patent  within  the  treaty  period 
of  seven  months.  In  case  he  elects  to  accept  the  latter  alternative,  his  foreign  ap- 
plication is  likely  to  mature  into  a  patent  before  the  obstacles  to  the  granting  of  the 
American  patent  are  removed,  in  which  case  section  4887  applies  and  limits  the  dura- 
tion of  the  American  patent,  besides  making  it  almost  impossible  to  tell  when  the 
shortened  term  will  expire.  It  is  to  be  observed  that  the  rights  of  the  foreign  inventor 
in  this  country  are  in  no  wise  affected  by  speed  or  delay  in  obtaining  his  own  home 
patent,  because  the  patent  laws  of  foreign  states  do  not  make  the  duration  of  patents 
depend  upon  the  expiration  of  the  American  term.  Indeed  the  American  term  is  so 
much  longer  than  the  longest  foreign  term  that  no  effect  would  be  produced  upon 
the  latter  even  if  the  law  under  which  it  is  granted  should  provide  that  it  should 
expire  with  the  American  patent  previously  granted  for  the  same  invention.  So  long 
as  section  4887  remains  in  force  American  inventors  and  proprietors  of  trade-marks 
must  be,  in  great  measure,  deprived  of  the  principal  advantages  intended  to  be  con- 
ferred by  the  Industrial  Union. 

Section  3. — Under  the  existing  statute  an  applicant  for  patent  may 
permit  his  application  to  lie  idle  in  the  Patent  Office  for  lack  of  prose- 
cution two  years.  This  proposed  amendment  cuts  down  that  time  to 
one  year. 

Section  4. — The  purpose  of  this  section  is  to  require  licenses  given 
under  patents  to  be  recorded  the  same  as  assignments  and  grants.  The 
existing  statute  does  not  require  the  recording  of  licenses.  The  sub- 
stantial entirety  of  a  patent  may  be  conveyed  away  by  a  license  and 
the  record  books  of  the  Patent  Office  will  give  no  evidence  of  the  fact. 
This  leaves  dishonest  patent  owners  a  free  field  for  the  practice  of  gross 
frauds.  If  licenses  are  recorded  the  opportunity  for  such  frauds  is 
taken  away. 

Section  5. — The  purpose  of  this  proposed  amendment  is  to  permit 
caveats  to  be  filed  by  foreign  inventors  on  the  same  basis  with  citizen 
inventors.  This  is  the  only  distinction  which  the  existing  patent  law 
makes  between  citizens  and  foreigners.  There  is  no  reason  for  the  dis- 
tinction; the  matter  is  immaterial,  and  both  the  letter  and  spirit  of  the 
International  Union  for  the  Protection  of  Industrial  Property,  ratified 
by  the  United  States  of  America  March  29,  1887,  require  this  amend- 
ment to  be  made.  The  Commissioner  of  Patents  recommends  it  in  his 
last  annual  report. 

Section  6. — The  purpose  of  this  section  is  to  make  the  price  of  papers 
which  are  in  the  Patent  Office,  and  printed,  less  than  the  price  of  writ- 
ten copies. 

Section  7.— This  section  proposes  to  create  a  limitation  of  actions  for 
infringement  of  patents.  Under  existing  law  the  decisions  are  conflict- 
ing as  to  what  limitation  of  action  exists  for  the  recovery  of  past  dam- 
ages and  profits.  The  better  opinion  is  that  a  suit  may  cover  the  whole 
term  of  a  patent  (seventeen  years)  and  six  years  thereafter  (May  v. 
Logan  County,  30  Fed.  Eep,,  250).  This  bears  no  analogy  to  any  ex- 
isting statute  of  limitations  and  is  an  incentive  to  laches.  Six  years 
is  long  enough.    The  latter  provision  of  this  section  explains  itself. 

Section  8. — When  the  title  to  a  patent  is  in  suit  the  court  usually 
grants  an  injunction  against  the  transfer  of  the  title  pending  the  litiga- 
tion. In  such  a  case  there  ought  to  be  a  known  place  of  recording 
the  injunction  as  notice  to  all  the  world  of  the  existence  of  such  an  in- 
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junction.  Existing  law  makes  no  provision  for  such  record.  This  sec- 
tion proposes  to  provide  one. 

Section  9. — When,  under  existing  law,  a  question  arises  in  court  as  to 
who  is  the  owner  of  a  certain  patent,  and  the  court  renders  a  decision 
as  to  which  of  the  contestants  is  such  owner,  the  court  can  not  of  itself 
make  a  decree  which  shall  operate  as  a  transfer  of  the  title  to  the  proper 
party,  but  must  compel  him  who  wrongfully  holds  the  title  to  execute  the 
transfer  in  person  (Gordon  vs.  Anthony,  16  Blatch.,  234 ;  Ashcroft  vs. 
Walnorth,  1  Holmes,  152),  a  thing  which  the  wrongful  holder  can  pre- 
vent by  putting  himself  beyond  the  territorial  jurisdiction  of  the  court. 
The  purpose  of  this  proposed  amendment  is  to  cure  that  difficulty. 

Section  10. — This  proposed  amendment  is  founded  upon  the  idea  that 
if,  at  the  end  of  five  years  after  the  grant  of  a  patent,  it  is  of  such  little 
value  to  the  owner  that  he  does  not  care  to  pay  a  tax  of  $10  thereon  the 
patent  shall  expire;  and  that  if,  at  the  end  of  ten  years,  the  patent  is  of 
such  little  value  as  not  to  warrant  a  tax  of  $25  it  shall  then  expire. 
The  purpose  is  to  weed  out  undeveloped  and  useless  patents  to  the  end 
that  they  shall  not  block  the^way  of  subsequent  inventors. 
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June  10,  1890. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Simonds.  from  the  Committee  on  Patents,  submitted  the  following 

REPORT: 

[To  accompany  H.  R.  10881.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R. 
10254)  "  To  amend  title  sixty,  chapter  three,  of  the  Revised  Statutes  of 
the  United  States  relating  to  copyright,"  respectfully  report  that  they 
have  had  the  same  under  consideration.  They  recommend,  that  said 
bill  be  tabled  and  that  the  accompanying  substitute  bill  be  passed.  In 
this  connection  they  submit  comments  as  follows : 

THE  PROPOSITION  OF  THE  BILL. 

The  proposition  of  the  bill  is  simply  to  permit  foreigners  to  take 
American  copyright  on  the  same  basis  as  American  citizens  in  three 
cases:  First,  when  the  nation  of  the  foreigner  permits  copyright  to 
American  citizens  on  substantially  the  same  basis  as  its  own  citizens ; 
second,  when  the  nation  of  the  foreigner  gives  to  American  citizens 
copyright  privileges  similar  to  those  provided  for  in  this  bill ;  third, 
when  the  nation  of  the  foreigner  is  a  party  to  an  international  agree- 
ment providing  for  reciprocity  in  copyright,  by  the  terms  of  which 
agreement  the  United  States  can  become  a  party  thereto  at  its  pleas- 
ure. 

A  subsidiary  but  important  proposition  of  the  bill  is  that  ail  books 
copyrighted  under  the  proposed  act  shall  be  printed  from  type  set 
within  the  United  Ststes,  or  from  plates  made  therefrom.  The  following 
is  from  the  testimony  of  J.  L.  Kennedy,  given  before  the  House  Judiciary 
Committee  January  30, 1890,  in  behalf  of  the  International  Typograph- 
ical Union : 

Mr.  Oates.  Why  do  the  printers  favor  this  hill  ? 

Mr.  Kennedy.  For  several  reasons.  The  first  and  principal  reason  is  the  selfish 
one.  How  rare  is  the  human  action  that  has  not  selfishness  for  its  motive  force.  Its 
effect  as  a  law  will  be  given  to  greatly  stimulate  hook  printing  in  the  United  States. 
A  vast  amount  of  printing  that  naturally  belongs  here  (because  it  is  executed  princi- 
pally for  this  market),  and  now  done  on  the  other  side,  will  come  home  to  us.  In- 
deed, it  has  been  conspicuously  stated  in  the  London  Times  that  if  this  bill  becomes  a 
law  the  literary  and  book  publishing  center  of  the  English  world  will  move  westward 
from  London  and  take  up  its  abode  in  the  city  of  New  York.  That  would  be  a  spec- 
tacle which  every  patriotic  American  might  contemplate  with  complacency  and 
pride. 

The  Englishman  who  writes  books  for  the  money  he  can  get  out  of  them,  as  well  as 
the  fame — and  I  think  it  fair  to  presume  that  the  great  majority  of  authors  are  ac- 
tuated by  both  of  those  motives — will  recognize  that  here  is  the  richest  market,  and 
he  will  not  think  it  a  hardship  to  comply  with  the  provisions  of  this  proposed  law  in 
view  of  the  substantial  benefit  it  is  to  him,  and  the  printers  do  not  consider  it  a  hard- 
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ship  to  require  of  him  that  he  shall  leave  upon  our  shores  so  much  of  his  profits  at 
least  as  will  pay  for  Lis  printing.  The  American  author  who  goes  abroad  in  search 
of  a  cheaper  publishing  market,  sending  his  shell-plates  over  here  to  be  mounted  and 
to  have  his  press-work  done,  or  else  sending  the  printed  sheets  home  to  be  bound 
here,  thus  evading  the  heavier  duty  on  bound  books,  will  also  be  compelled  to  patro- 
nize home  industry  for  his  mechanical  work.  In  short,  it  is  not  difficult  for  printers 
to  see  that  such  a  law  will  confer  inestimable  benefits  upon  their  own  and  allied 
trades. 

THE  TERM  OF  COPYRIGHT. 

Under  the  existing  law  of  the  United  States  copyright  is  granted  for 
twenty-eight  years,  with  the  right  of  extension  for  fourteen  more  ;  in  all, 
lorty-two  years.  The  bill  proposes  no  change  in  that  respect.  The 
term  of  copyright  in  other  countries  is  as  follows : 


Mexico,  in  perpetuity. 
Guatemala,  in  perpetuity. 
Venezuela,  in  perpetuity. 

Colombia,  author's  life  and  eighty  years  after. 
Spain,  author's  life  and  eighty  years  after. 
Belgium,  author's  life  and  fifty  years  after. 
Ecuador,  author's  life  and  fifty  years  after. 
Norway,  author's  life  and  fifty  years  after. 
Peru,  author's  life  and  fifty  years  after. 
Russia,  author's  life  ami  fifty  years  after. 
Tunis,  author's  life  and  fifty  years  after. 
Italy,  author's  life  and  forty  years  after;  to  he 

eighty  years  in  any  event. 
France,  author's  life  and  thirty  years  after. 
Germany,  author's  life  and  thirty  years  after. 


!  Austria,  author's  life  and  thirty  years  after, 
j  Switzerland,  author's  life  and  thirty  years  after. 
Hayti,  author's  life,  widow's  life,  children's  lives, 

and  twenty  years  alter. 
Brazil,  author's  life  and  ten  years  after. 
Sweden,  author's  life  and  ten  years  after. 
Roumania,  author's  life  and  ten  years  after. 
Great  Britain,  author's  life  and  seven  years  after  j 

to  be  forty-two  years  in  any  event. 
Japan,  author's  life  and  five  years  after. 
South  Africa,  author's  life;  fifty  years  in  any 

event. 
Bolivia,  author's  life. 
Denmark,  fiity  years. 
Holland,  fifty  years. 


The  verdict  of  the  world  declares  for  a  longer  term  of  copyright 
than  than  that  granted  by  the  United  States  of  America.  (La  Pro- 
priete  Litter aire  et  Artistique,  Paris,  1889.) 

LIBERALITY  TO  FOREIGNERS. 

Without  reference  to  international  agreements  everyone  of  the  twenty- 
six  countries  above  named  permits  foreigners  to  take  copyright  on  the 
same  basis  as  its  own  citizens  except  Great  Britain.  That  country 
permits  foreigners  to  take  copyright  on  the  same  basis  as  its  own  citi- 
zens, provided  the  foreigner  is  at  the  time  of  publication  anywhere  with- 
in the  British  dominions,  which  expression  includes  British  colonies  and 
possessions  of  every  sort. 

An  alien  friend  temporarily  residing  in  the  British  dominions,  and  consequently- 
owing  a  temporary  allegiance,  is  entitled  to  copyright  in  any  work  which  he  pub- 
lishes here  whilst  so  residing,  however  short  his  period  of  residence  may  be.  (Short's 
Law  of  Copyright,  page  12.) 

By  acts  of  Parliament  the  Queen  is  empowered  to  provide  for  copy- 
right of  an  international  character  as  to  any  nation  which  will  recipro- 
cate. Prom  conditions  herein  pointed  out  it  is  clear  that  the  Queen 
is  thus  empowered  solely  with  reference  to  hoped-for  relations  with 
the  United  States  of  America. 

The  United  States  alone  refuses  copyright  to  foreigners,  and,  alone 
among  the  nations  of  the  earth,  refuses  reciprocity  in  copyright.  (La 
Propriete  Litter  aire  et  Artistique  before  cited.) 

INTERNATIONAL  COPYRIGHT  AGREEMENTS. 

First  and  last  there  have  been  signed  about  a  hundred  international 
agreements  providing  for  reciprocity  in  copyright,  the  general  nature 
of  which  is  illustrated  by  the  following  quotation  of  Article  II  of  the 
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agreement  made  at  tbe  Berne  International  Copyright  Convention  of 
September  9,  1886: 

Authors  within  the  jurisdiction  of  one  of  the  countries  of  this  Union,  or  their  heirs, 
shall  enjoy  in  the  other  countries  for  their  works,  whether  they  are  or  not  published 
in  one  of  these  countries,  the  rights  which  the  respective  laws  of  these  countries  now 
accord  or  shall  subsequently  accord  to  their  own  countrymen. 

The  international  copyright  agreements  of  France  are — with  Holland, 
July  25,  1840 ;  Portugal,  April  12,  1851 ;  Great  Britain,  November  3, 
1851;  Belgium,  August  22,  1852;  Spain,  November  15,  1853;  Luxem- 
burg, July  6,  1856;  Russia,  April  6,  1861;  Italy,  June  29, 1862;  i  rus- 
sia,  August  2,  1862;  Switzerland,  June  30,  1864;  Hanseatic  Cities, 
March  4, 1865  ;  Bavaria,  March  24, 1865  :  Fraukfort-on-the-Main,  April 
18,  1865;  Wurtemburg,  April  24,1805;  Baden,  May  12,  1865;  Saxony, 
May  26,  1865;  Mecklenburg-Schwerin,  June  9,  1865;  Hesse,  June  14, 
1865;  Hanover,  July  19,  1865;  Monaco,  November  9,  1865;  Luxem- 
burg, December  16,  1865;  Great  Britain,  August  11,  1865;  Salvador, 
June  2,  1880;  German  Empire,  April  19,  1883;  Sweden  and  Norway, 
February  15,  1864;  Italy,  July  9,  1884;  Portugal,  July  11,  1886;  Mex- 
ico, November  27,  1886  ;  Bolivia,  September  8,  1887. 

The  following  named  countries  have  signed  international  copyright 
agreements  in  number  as  follows:  German  Empire  six  (the  German 
states  had  signed  many  prior  to  1871,  when  the  Empire  was  created) ; 
Belgium  six;  Bolivia  six;  Ecuador  one;  Spain  seven;  Great  Britain 
nineteen;  Italy  ten  ,  Luxemburg  two  ;  Mexico  one;  Monaco  one;  Hol- 
land three;  Portugal  four;  Kussia  two;  Salvador  one;  Sweden  and 
Norway  two ;  Switzerland  five. 

The  agreement  made  at  the  Berne  Convention  of  September  9,  1886, 
was  signed  by  Great  Britain,  France,  Germany,  Spain,  Holland,  Italy, 
Switzerland,  Hayti,  Liberia,  and  Tunis.  January  11,  1889,  the  follow- 
ing seven  South  American  Governments  signed  the  draft  of  the  agree- 
ment made  at  the  Montevideo  International  Copyright  Convention  :  the 
Argentine  Eepublic,  Bolivia,  Brazil,  Chili,  Paraguay,  Peru,  and  Uru- 
guay. The  United  States  of  America,  standing  substantially  alone  in 
that  regard  among  the  civilized  nations  of  the  earth,  has  never  entered 
into  an  international  agreement  for  the  protection  of  copyright. 

We  were  represented  at  the  Berne  Convention  of  1886  by  the  Hon. 
Boyd  Winchester,  who  reported  strongly  in  favor  of  the  United  States 
giviug  its  adhesion  to  the  Berne  agreement,  but  our  Government  has 
refrained  from  doing  so,  for  the  express  reason  that  Congress  is  dealing 
with  the  subject  from  time  to  time.  The  transactions  in  this  regard 
are  given  in  Executive  Document  No.  354  (Forty-ninth  Congress,  first 
session),  and  Executive  Document  No.  37  (Forty-ninth  Congress,  second 
session).  The  recent  International  American  Congress,  held  in  the  city 
of  Washington,  reported  the  following  resolution : 

Whereas  the  Internal  American  Conference  is  of  the  opinion  that  the  treaties  on 
literary  and  artistic  property,  on  patents  and  on  trademarks,  celebrated  by  the 
South  American  Congress  of  Montevideo,  fnlly  guaranty  and  protect  the  rights  of 
property  which  are  the  subject  of  the  provisions  therein  contained: 

Resolved,  That  the  conference  recommend,  both  to  those  Governments  of  America 
which  accept  the  proposition  of  holding  the  Congress  but  could  not  participate  in 
its  deliberations,  and  to  those  not  iuvited  thereto  but  who  are  represented  in  this 
conference,  that  they  give  their  adhesion  to  the  said  treaties. 

Jose  S.  Decotjd, 

Delegate  from  Paraguay. 
Andrew  Carnegie, 

Delegate  from  Untied  States. 
Climaco  Calder6n, 

Delegate  from  Colombia. 
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The  United  States  of  America  must  give  in  its  adhesion  to  interna- 
tional copyright  or  stand  as  the  literary  Ishmael  of  the  civilized  world. 

THE  AUTHOR'S  NATURAL  RIGHT. 

The  passage  of  the  proposed  act  is  demanded  by  so-called  practical 
reasons,  referred  to  hereinafter,  which  do  not  deal  specially  with  the 
right  and  wrong  of  the  matter,  but  if  no  such  "  practical "  reasons  ex- 
isted it  is  a  sufficient  reason  for  its  passage  that  an  author  has  a  natu- 
ral exclusive  right  to  the  thing  having  a  value  in  exchange  which  he 
produces  by  the  labor  of  his  brain  and  hand.  No  one  denies  and  every 
one  admits  that  all  men  have  certain  natural  rights  which  exist  inde- 
pendently of  all  written  statutes. 

The  common  law  of  England — inherited  and  adopted  to  a  great  extent 
by  the  several  American  States — is  built  upon  and  developed  out  of 
the  natural  rights  of  men.  Our  Declaration  of  Independence  names 
some  of  these  natural  rights,  calling  them  self-evident,  as  the  basis  and 
foundation  of  our  right  to  national  existence,  to  wit,  life,  liberty,  and 
the  pursuit  of  happiness. 

An  equally  self-evident  natural  right  is  the  right  of  property,  the 
right  to  exclusively  possess  whatever  in  the  nature  of  property  a  man 
rightfully  acquires.  Civilized  and  uncivilized  people  alike  recognize 
this  right.  No  form  of  society,  no  matter  how  rude,  no  matter  how  cul- 
tivated, is  possible  without  the  recognition  of  this  right  of  property. 
Whatever  has  value  in  exchange  is,  when  possessed,  property.  The 
visible  expression  of  an  author's  mental  conception,  written  or  printed^ 
has  value  in  exchange,  and  is  therefore  property  in  the  lull  sense  of  the 
word.  No  better  title  to  an  article  of  property  can  be  imagined  than 
that  which  is  rooted  in  the  creation  of  the  article  ;  creation  gives  the 
strongest  possible  title.  The  author  holds  his  property  by  this  first, 
best,  and  highest  of  all  titles. 

The  principle  is  as  old  as  the  property  itself,  that  what  a  man  creates  by  his  own 
labor,  ont  of  his  own  materials,  is  his  own  to  enjoy  to  the  exclusion  of  all  others. 
(Drone  on  Copyright,  page  4.) 

The  monopoly  of  authors  and  inventors  rests  on  the  general  sentiment  underlying 
all  civilized  law,  that  a  man  should  be  protected  in  the  enjoyment  of  the  fruits  of  his 
own  labor.    (Copyright  article,  Encyclopedia  Britannica.) 

"The  right  of  an  author  to  the  production  of  his  mind  is  acknowledged  every- 
where. It  is  a  prevailing  feeling,  and  none  can  doubt  it,  that  a  man's  book  is  his 
book — his  property."    (Daniel  Webster,  6  Peter's  Reports,  653.) 

The  author  can  not  enjoy  the  value  in  exchange  of  his  property  if 
others  reproduce  the  visible  expression  of  his  mental  conception  with- 
out his  permission.  To  do  so  is  to  appropriate  his  valuable  thing  with- 
out giving  value  in  exchange.  The  author's  right  is  incorporeal,  but  it 
is  not  a  small  thing  because  incorporeal.  Milton's  Paradise  Lost,  Haw- 
thorne's Scarlet  Letter,  and  Shakspeare's  Hamlet  suffice  for  evidence 
on  that  point.  It  is  not  a  unique  kind  of  property  because  incorporeal. 
The  major  part  of  the  wealth  of  the  world  is  incorporeal.  H.  D.  McLeod, 
in  his  article  on  copyright  in  the  Political  Encyclopedia,  says  "it  is 
probable  that  nineteen-twentieths  of  existing  wealth  is  in  this  form  ;  n 
the  franchises  of  ferries,  railways,  telegraph  and  telephone  companies, 
patents,  trade-marks,  good-will,  shares  in  incorporated  companies,  and 
annuities  of  all  sorts  are  familiar  instances  of  incorporeal  property. 

The  courts  of  the  several  States,  as  well  as  the  L^nited  States  Supreme 
Court,  admit  the  author's  natural  exclusive  right  to  his  intellectual 
property,  in  that  they  are  unanimous  in  holding  that  the  author  has  a 
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natural,  exclusive,  and  perpetual  right  in  the  visible  expression  of  his 
mental  conception  so  long  as  it  is  expressed  in  written  words. 

Two  principles  are  settled  in  English  and  American  jurisprudence  :  At  common  law 
the  owner  of  an  unpublished  literary  composition  has  an  absolute  property  therein. 
(Drone  on  Copyright,  page  101.) 

When  a  man,  before  uninformed  in  the  matter,  comes  to  understand 
that  the  author  has  an  admitted  natural  and  exclusive  right  to  the  visi- 
ble expression  of  his  mental  conception  when  that  conception  is  ex- 
pressed in  written  words,  his  common  sense  forbids  him  to  entertain  the 
notion  that  he  loses  such  right  by  expressing  the  conception  in  printed 
words.  The  admission  of  the  right  as  to  ivritten  words  settles  the  ques- 
tion. 

It  is  sometimes  attempted  to  stigmatize  copyright  as  monopoly,  and 
writers  of  loose  and  careless  habit  sometimes  speak  of  copyright  as 
monopoly.  It  is  no  more  monopoly  than  is  the  ordinary  ownership  of  a 
horse  or  a  piece  of  land.    Blackstone  says  that  a  monopoly  is— 

A  license  or  privilege  *  *  *  whereby  the  subject  in  general  is  restrained  from 
that  liberty  of  manufacturing  or  trading  which  he  had  before. 

The  law  dictionaries  define  it  in  the  same  way.  A  monopoly  takes 
away  from  the  public  the  eujoymeut  of  something  which  the  public  be- 
fore possessed.  Neither  copyright  nor  patent  does  this,  for  neither  can 
be  applied  to  anything  which  is  not  new  ;  neither  can  be  applied  to 
anything  which  the  public  before  possessed.  The  author  and  inventor 
must  produce  somethiug  new  in  order  to  be  entitled  to  copyright  or 
patent.  Notwithstanding  this  allusion  to  patents  the  mistake  should 
not  be  made  of  supposing  that  patents  and  copyrights  stand  on  the 
same  basis  as  to  natural  exclusive  right,  for  they  do  not ;  the  differ- 
ence between  them,  in  this  regard,  is  radical. 

A  patent  covers  the  idea  or  principle  of  an  invention ;  copyright  does 
not  cover  the  author's  idea,  but  only  the  language  in  which  he  clothes 
the  idea ;  hence  arises  a  radical  difference  which  it  is  not  now  necessary 
to  discuss. 

THE  COMMON-LAW  EIGHT. 

As  has  been  already  remarked,  the  common  law  of  England,  inherited 
and  adopted,  to  a  great  extent,  by  the  several  American  States,  is  built 
upon  and  developed  out  of  the  natural  rights  of  man. 

The  common  law  of  England  always  recognized  the  natural,  exclusive 
right  of  an  author  to  the  written  and  printed  expression  of  his  mental 
conception  from  the  time  when  printing  was  introduced  into  England 
by  Oaxton,  in  1474.  From  1474  to  1710  the  common-law  right  was  more 
or  less  interfered  with  at  times  by  Crown  grants  in  the  nature  of  gen- 
uine monopoly,  including  decrees  of  the  Star  Chamber. 

April  10,  1710  the  Statute  of  Anne,  so-called,  was  passed.  It  gave 
authors  of  works  then  existing  the  sole  right  of  printing  the  same  for 
twenty-one  years  and  no  longer.  It  gave  to  authors  of  works  not  then 
printed,  and  to  their  assigns,  the  sole  right  for  fourteen  years,  and  if 
the  author  was  then  alive  he  had  the  right  to  a  prolongation  for  four- 
teen years  more.  In  the  copyright  article  of  the  Political  Encyclopedia, 
McLeod  correctly  says : 

It  is  quite  impossible  to  read  this  act  without  seeing  that  it  distinctly  recognizes 
copyright  as  existing  already,  and  independently  of  the  act.  All  they  did  was  to 
enact  certain  statutory  penalties  for  its  infringement.  But  that,  by  a  well-known 
rule  of  law,  in  no  way  affected  proceedings  at  common  law.     We  have  seen  that  the 
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courts  of  law  never  raised  the  slightest  doubt  as  to  the  existence  of  copyright  at  com- 
mon law.  We  shall  now  see  how  the  court  of  chancery  regarded  it.  As  the  act  gave 
twenty-one  years  for  old  copies  from  April  10, 1710,  no  question  on  copyright  at  com- 
mon law  could  arise  before  1731.  In  1735  Sir  Joseph  Jekyll  grauted  an  injunction 
in  the  case  of  Eyre  vs.  Walker,  to  restrain  the  defendant  from  printing  the  Whole 
Destiny  of  Man,  the  first  assignment  of  which  had  been  made  in  December,  1657,  being 
seventy-eight  years  before.  In  the  same  year,  Lord  Talbot,  in  the  case  of  Matte  vs. 
Falkner,  granted  an  injunction  restraining  the  defendant  from  printing  Nelson's  Fes- 
tivals and  Fasts,  printed  in  1703,  during  the  life  of  the  author,  who  died  in  1714.  In 
1739  Lord  Hardwicke,  in  the  case  of  Tonson  and  another  vs.  Walker,  otherwise  Stan- 
ton, granted  an  injunction  restraining  the  defendant  from  printing  Milton's  Paradise 
Lost,  the  copyright  of  which  was  assigned  in  1667,  or  seventy-two  years  before.  In 
1752  Lord  Hardwicke,  in  the  case  of  Tonson  vs.  Walker  and  Merchant,  granted  an 
injunction,  restraining  the  defendants  from  printing  Milton's  Paradise,  or  Life,  or 
Notes.  All  this  time  there  had  never  been  any  solemn  decision  by  the  King's  Bench 
as  to  the  existence  of  copyright  at  common  law,  or  as  to  how  it  was  affected  by  the 
statute  of  Anne.  But  the  court  of  chancery  never  granted  an  injunction  unless  the 
legal  right  was  clear  and  undisputed.  If  there  had  been  any  doubt  about  it,  they 
would  have  sent  it  to  be  argued  in  a  court  of  common  law. 

In  1769  the  question  came  before  the  Court  of  King's  Bench  (the  court 
of  last  resort,  the  House  of  Lords  excepted)  in  the  case  of  Millar  vs. 
Taylor  (4  Burr.,  2303).  It  was  held — three  judges  in  the  affirmative  to 
one  in  the  negative — that  the  common  law  right  existed.  In  1774  the 
question  again  came  before  the  Court  of  King's  Bench  in  the  case  of 
Beckett  vs.  Donaldson  (4  Burr.,  2408),  and  it  was  again  decreed  that 
the  common-law  right  existed.  The  case  was  immediately  appealed  to 
the  House  of  Lords  and  there  the  eleven  judges  gave  their  opinions  as 
follows  on  the  following1  points  : 

(1)  Whether  at  common  law  an  author  of  any  book  or  literary  composition  had  the 
sole  right  of  first  printing'  and  publishing  the  same  for  sale,  and  might  bring  an  action 
against  any  person  who  printed,  published,  and  sold  the  same  without  his  consent  ? 
On  this  question  there  were  eight  judges  in  the  affirmative  and  three  in  the  negative. 

(2)  If  the  author  had  such  right  originally,  did  the  law  take  it  away  upon  his  print- 
ing and  publishing  such  book  or  literary  composition,  and  might  any  person  after- 
ward reprint  and  sell  for  his  own  benefit  such  book  or  literary  composition  against 
the  will  of  the  author  ?  This  question  was  answered  in  the  affirmative  by  four  judges 
and  in  the  negative  by  seven. 

(3)  If  such  action  would  have  lain  at  common  law  is  it  taken  away  by  the  statute 
of  8  Anne,  and  is  an  author  by  the  said  statute  precluded  from  every  remedy,  except 
on  the  foundation  of  the  said  statute  and  on  the  terms  of  the  conditions  prescribed 
thereby  ?    Six  of  the  judges  to  five  decided  that  the  remedy  must  be  under  the  statute. 

(4)  Whether  the  author  of  any  literary  composition  and  his  assigns  had  the  sole 
right  of  printing  and  publishing  the  same  in  perpetuity  by  the  common  law  ?  Which 
question  was  decided  in  favor  of  the  author  by  seven  judges  to  four. 

(5)  Whether  this  right  is  any  way  impeached,  restrained,  or  taken  away  by  the 
statute  of  8  Anne  ?  Six  to  five  judges  decided  that  the  right  is  taken  away  by  the 
statute. 

This  decision  is  squarely  to  the  effect  that  the  common  law  right 
was  in  full  force  up  to  the  passage  of  the  Statute  of  Anne,  April  10, 
1710.  There  was  a  clear  preponderance  of  judges  to  this  effect,  but  it 
was  also  decided — six  judges  to  live — that  the  Statute  of  Anne  took 
away  the  common  law  right.  Lord  Mansfield,  as  one  of  the  judges  of 
the  Court  of  King's  Bench,  had  decided  that  the  Statute  of  Anne  had 
not  taken  away  the  common  law  right ;  as  a  peer,  he  refrained  from 
voting  through  motives  of  delicacy ;  had  he  voted  in  the  House  of 
Lords  the  decision  of  the  Court  of  King's  Bench  that  the  Statute  of 
Anne  had  not  taken  away  the  common  law  right  would  have  stood  un- 
reversed. That  the  common  law  of  England  had  always  recognized  the 
author's  natural  right  was  fuliy  established  by  these  decisions.  To 
show  that  the  common  law  gave  copyright  is  to  establish  the  natural 
right,  for  the  common  law  is  built  upon  and  developed  out  of  natural 
right. 
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COPYRIGHT  IN  THE  CONSTITUTION. 

The  clause  of  the  Constitution  of  the  United  States  of  America  which 
authorizes  the  grant  of  copyright  is  to  be  found  in  Article  1,  section  8  : 

The  Congress  shall  have  power  *  *  *  to  promote  the  progress  of  science  and 
the  useful  arts  by  securing,  for  limited  times,  to  authors  and  inventors,  the  exclusive 
rights  to  their  respective  writings  and  discoveries;  *  *  *  also  to  make  all  laws 
which  shall  be  necessary  and  proper  for  carrying  into  execution  the  foregoing  powers. 

The  object  stated  in  the  grant  is  '*  to  promote  the  progress  of  science 
and  the  useful  arts."  The  statement  of  the  object  has  nothing  to  do 
with  the  question  whether  the  Constitution  recognizes  the  author's 
natural  rights.  The  use  of  the  word  secure  instead  of  give  or  grant  is 
some  recognition  of  the  natural  right.  This  Constitution  was  formed 
in  1787,  just  thirteen  years  after  the  House  of  Lords  had  expressly 
recognized  the  natural  right. 

The  well-informed  men  who  framed  the  Constitution  could  nor  have 
been  ignorant  of  that  decision  of  the  House  of  Lords,  for  that  was  a 
famous  decision  of  widespread  interest  and  notoriety.  They  were  fram- 
ing a  grant  of  delegated  powers  to  the  General  Government.  They  knew 
that  such  of  the  States  as  fully  adopted  rhe  common  law  adopted  with 
it  the  recognition  of  the  author's  natural  right.  It  seemed  to  them  ex- 
pedient to  give  to  the  General  Government  the  supreme  power  in  the 
premises  "  for  limited  times."  They  did  not  intend  to  affirm  or  deny 
the  natural  right. 

The  natural  inference  from  the  language  used,  in  the  light  of  the 
surrounding  facts,  is  that  they  knew  of  the  natural  right,  the  common 
law  right;  that  tbey  did  not  choose  to  meddle  with  it,  but  did  deem  it 
expedient  to  give  the  General  Government  supreme  power  in  the  prem- 
ises "  for  limited  times." 

Possibly  they  might  have  thought  that  a  natural  right  necessarily 
means  a  perpetual  right :  and  the  United  States  Supreme  Court  in 
dealing  with  the  question,  as  referred  to  hereinafter,  may  have  been 
troubled  by  the  same  idea.  Natural  right  does  not  necessarily  mean 
perpetual  right.  In  all  forms  of  society,  all  kinds  of  property  are  held 
under  such  conditions  and  limitations  as  society  deems  reasonable. 

Unrler  the  right  of  eminent  domain,  governments  take  private  prop- 
erty for  public  use  upon  suitable  remuneration,  when  public  necessity 
and  convenience  demand  it.  In  some  cases  private  property  is  taken  for 
public  use  without  compensation,  notably  when  a  man's  building  is  torn 
down  to  prevent  the  spread  of  a  conflagration.  The  disposition  of  prop- 
erty by  last  will  and  testament  is  regulated  by  law.  In  England  the 
lands  can  not  be  alienated  from  the  eldest  son.  In  not  to  exceed  a  term 
of  one  hundred  years  the  entire  value  of  almost  every  specific  piece  of 
property  is  taken  from  the  owner  by  the  public  in  the  form  of  taxes, 
in  return  for  the  protection  and  security  which  society  gives. 

It  is  entirely  reasonable  that  the  law  should  bring  a  copyright  to  an 
end  at  the  expiration  of  a  term  of  years— this,  especially,  in  view  of  the 
fact  that  it  is  not  usual  to  tax  copyrights  from  year  to  year.  It  can  not 
be  reasonably  maintained  that  the  premise  of  natural  right  necessarily 
leads  to  the  conclusion  of  perpetuity. 

COMMON  LAW  RIGHT  IN  THE  UNITED  STATES. 

It  is  universally  conceded  that  wherever  the  common  law  exists  in 
the  several  American  States,  it  is  derived  from  and  is  identical  with  the 
English  common  law.    It  has  been  shown,  beyond  question,  that  English 
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common  law  recognizes  the  author's  natural  right.  It  follows  as  a  nec- 
essary conclusion  that  the  American  common  law,  wherever  it  exists, 
gives  copyright,  and  recognizes  the  author's  natural  right. 

Connecticut  passed  a  copyright  law  in  January,  1783;  Massachusetts, 
in  March,  1783;  Virginia,  in  1785,  and  New  York,  in  1786.  They  all  recog- 
nize the  pre-existing  coin  a;  on  law  right,  the  exclusive  natural  right.  It 
has  been  supposed  that  the  United  States  Supreme  Court  decided  that 
the  common  law  does  not  give  copyright  in  the  United  States,  in  the 
case  of  Wheeler  vs.  Peters  (8  Peters's  Eeports,  591),  decided  in  A.  D.  1834. 
Such  is  not  the  fact.  The  opinion  in  that  case  decided  only  two 
points  connected  with  this  question,  to  wit:  (1)  that  the  United  States, 
as  a  nation,  has  no  common  law,  and  (2)  that  as  to  Pennsylvania,  where 
the  controversy  in  question  arose,  there  was  no  proof  that  the  common 
law  had  been  adopted.  This  is  what  the  United  States  Supreme  Court 
said  in  that  case  : 

It  is  clear  there  can  be  no  common  law  of  the  United  States.  The  Federal  Govern- 
ment is  composed  of  twenty-four  sovereign  and  independent  States;  each  of  which 
may  have  its  local  usages,  customs,  and  common  law.  There  is  no  principle  which 
pervades  the  Union  and  has  the  authority  of  law  that  is  not  embodied  in  the  Consti- 
tution or  laws  of  the  Union.  The  common  law  could  be  made  a  part  of  our  Federal 
system  only  by  legislative  adoption. 

It  is  insisted  that  our  ancestors,  when  they  migrated  to  this  country,  brought  with 
them  the  English  common  law  as  a  part  of  their  heritage. 

That  this  was  the  case  to  a  limited  extent  is  admitted.  No  one  will  contend  that 
the  common  law,  as  it  existed  in  England,  has  ever  been  in  force  in  all  its  provisions 
in  any  State  in  this  Union.  It  was  adopted  so  far  only  as  its  principles  were  suited 
to  the  condition  of  the  colonies ;  and  from  this  circumstance  we  see  what  is  common 
law  in  one  State  is  not  so  considered  in  another.  The  judicial  decisions,  the  usages 
and  customs  of  the  respective  States,  must  determine  how  far  the  common  law  has 
been  introduced  and  sanctioned  in  each. 

In  the  argument  it  was  insisted  that  no  presumption  could  be  drawn  against  the 
existence  of  the  common  law  as  to  copyrights  in  Pennsylvania,  from  the  fact  of  its 
never  having  been  asserted  until  the  commencement  of  this  suit. 

It  may  be  true,  in  general,  that  the  failure  to  assert  any  particular  right  may  afford 
no  evidence  of  the  non-existence  of  such  right.  But  the  present  case  may  well  form 
an  exception  to  this  rule. 

If  the  common  law,  in  all  its  provisions,  has  not  been  introduced  into  Pennsyl- 
vania, to  what  extent  has  it  been  adopted  ?  Must  not  this  court  have  some  evidence 
on  this  subject?  If  no  right,  such  as  is  set  up  by  the  complainants,  has  heretofore 
been  asserted,  no  custom  or  usage  established,  no  judicial  decision  been  given,  can 
the  conclusion  be  justified  that,  by  the  common  law  of  Pennsylvania,  an  author  has 
a  perpetual  property  in  the  copyright  of  his  works  ?    (8  Peters,  658.) 

Mr.  Drone,  in  his  book  on  copyright,  says  all  that  is  necessary  to  be 
said  about  this  remarkable  decision  wherein  the  dissenting  opinion  has 
easily  the  best  of  the  argument: 

The  judgment  of  the  court,  as  has  been  seen,  was  based  on  two  grounds  :  (I)  That 
the  common  law  of  England  did  not  prevail  in  the  United.  States.  (2)  That  in  Eng- 
land it  had  been  decided  that  the  common  law  property  in  published  works  had  been 
taken  away  by  statute.  The  first  position  rested  on  a  foundation  of  sand,  which  has 
since  been  swept  away.  "  The  whole  structure  of  our  present  jurisdiction,"  said  Mr. 
Justice  Thompson  in  his  dissenting  opinion,  "  stands  upon  the  original  foundation  of 
the  common  law."  The  doctrine  is  now  well  settled  in  this  country  that  a  complete 
property  in  unpublished  works  is  secured  by  the  common  law.  This  was  admitted 
by  the  Supreme  Court  in  Wheaton  vs.  Peters.  It  has  since  been  repeatedly  affirmed 
by  the  same  tribunal,  by  the  circuit  court  of  the  United  States,  and  by  every  State 
court  in  which  the  question  has  been  raised.  If  the  common  law  thus  prevails  in  the 
United  States  with  reference  to  unpublished  productions,  theue  is  no  principle,  inde- 
pendently of  the  statute,  by  which  it  can  be  held  not  to  prevail  in  the  case  of  pub- 
lished works.    (Drone  on  Copyright,  47.) 

In  right  reason  and  sound  logic  the  common  law  does  exist  in  the 
United  States,  and  that  existence  is  conclusive  of  the  existence  of  the 
natural  right. 
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THE  WRONG  TO  AMERICAN  AUTHORS. 

The  Constitution  authorizes  copyrights  in  order  "to  promote  the 
progress  of  science  and  the  useful  arts,'7  primarily  within  the  United 
States.  Our  present  procedure  is  a  hindrance  to  the  "  progress  of 
science  and  the  useful  arts"  in  the  United  States  in  more  ways  than 
one. 

One  way  in  which  our  present  practice  hinders  the  progress  of  science 
and  the  useful  arts  within  our  borders  is  by  the  repression  of  the  de- 
velopment of  American  intellectual  life,  by  the  repression  of  the  home 
production  of  literary  works  through  subjecting  native  authors  to  a 
kind  of  competition  to  which  no  other  class  of  American  workers  is 
subjected,  a  kind  of  competition  which  is  ruinous  and  destructive. 

American  authors  are  subjected  to  untrammeled  competition  with 
English  authors  who  do  not  receive  a  farthing  for  their  labor.  All 
stories  compete  with  all  other  stories  so  far  as  the  demand  of  the  story- 
reading  public  is  concerned  ;  and  the  story-reading  public  of  America 
comprises  many  millions  of  people.  An  American  publisher  can,  within 
the  pale  of  the  law,  appropriate  and  publish  an  English  story  without  re- 
muneration to  the  English  writer.  It  is  well  and  widely  known  that  some 
American  publishers  do  this  on  a  large  scale.  Since  such  American 
publishers  pay  nothing  to  the  English  authors  whose  stories  they  ap- 
propriate and  publish,  other  American  publishers  can  not  afford  to  pay 
American  authors  for  writing  stories  except  in  those  comparatively 
rare  cases  where  the  American  author  has  already  acquired  an  estab- 
lished reputation. 

The  new  American  author  has  no  chance  worthy  of  the  name  for  get- 
ting a  start,  and  the  sale  of  the  works  of  American  authors  of  established 
reputation  is  to  a  degree  prevented  by  this  competition,  in  which  every- 
thing is  against  the  American  author.  It  is  not  to  the  point  to  refer  to 
persons  engaged  in  other  kinds  of  business,  the  profession  of  law  for 
instance,  and  to  say  that  competition  exists  there  as  everywhere  else, 
that  the  bright  men  succeed  and  the  dullards  fail.  The  parallel  is  wholly 
wanting.  If  American  lawyers  had  to  compete  not  only  with  each  other, 
but  also  with  a  numerous  class  of  lawyers  receiving  nothing  for  their 
labor,  the  parallel  would  be  complete  and  the  American  lawyer  would 
need  no  extended  argument  to  convince  him  of  the  unfairness  of  the  ar- 
rangement. The  American  people  in  general  have  no  adequate  idea  of 
the  extent  of  this  mischief.  Mr.  Henry  Holt,  a  well  known  New  York 
City  publisher,  said  upon  this  point  before  the  Senate  Committee  on 
Patents  in  1886 : 

The  effect  of  this  state  of  affairs  on  the  opportunities  of  American  authors  to  get 
into  print  or  stay  in  print  is  very  disastrous.  I  have  unused  manuscripts  in  my  safe 
and  have  lately  sent  back  manuscripts  which  ought  to  have  been  published,  but  I 
was  afraid  to  undertake  the  publication  ;  the  market  will  not  support  them.  I  lately 
published,  I  think,  the  most  important  American  work  of  fiction  with  a  single  ex- 
ception that  I  ever  published.  The  critics  received  it  with  praise.  I  had  to  write 
the  author  the  other  day  that  it  had  been  a  financial  failure.  She  is  a  poor  girl  of 
great  talent.  Her  old  parents  are  living  and  she  has  to  support  them  and  an  old  family 
servant. 

At  the  same  hearing  Mr.  Dana  Estes,  of  the  well-known  Boston  firm 
of  Estes,  Laurial  &  Co.,  said: 

It  has  been  said  by  some  gentlemen  that  the  flood  of  British  reprints  has  a  discour- 
aging effect  upon  American  authorship.  I  will  add  my  mite  to  that  statement. 
For  two  years  past,  though  I  belong  to  a  publishing  house  that  emits  nearly  $1,000,000 
worth  of  books  per  year,  I  have  absolutely  refused  to  entertain  the  idea  of  publishing 
an  American  manuscript.    I  have  returned  many  scores,  if  not  hundreds,  of  manu- 
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scripts  of  American  authors,  unopened  even,simply  from  the  fact  that  it  is  impossible 
to  make  the  books  of  most  American  authors  pay,  unless  they  are  first  published  and 
acquire  recognition  through  the  columns  of  the  magazines.  Were  it  not  for  that  one 
saving  opportunity  of  the  great  American  magazines  which  are  now  the  leading  ones 
of  the  world  and  have  an  international  reputation  and  circulation,  American  author- 
ship would  be  at  a  still  lower  ebb  than  it  is  at  present.  Take,  for  instance,  an  author 
of  eminent  genius  who  has  just  arisen.  I  refer  to  Charles  Egbert  Craddock — Miss 
Murfree.  Had  her  manuscript  been  offered  to  any  one  of  half  a  dozen  American  pub- 
lishers it  is  probable  it  would  have  been  refused.  She  got  an  entering  wedge  by 
having  her  articles  published  in  a  magazine  and  sprang  into  a  world-wide  reputation 
at  once.  How  many  of  these  V  mute  inglorious  Miltons"  there  are  in  the  manuscripts, 
tons  of  manuscripts,  scattered  about  the  country,  I  do  not  know,  but  I  venture  to  say 
there  are  a  good  many. 

Sir  Henry  Maine  said  of  the  American  people  in  his  book  on  Popular 
Government  that  their  "neglect  to  exercise  their  power  for  the  ad- 
vantage of  foreign  writers  has  condemned  the  whole  American  com- 
munity to  a  literary  servitude  unparalleled  in  the  history  of  thought." 

The  mischief  that  is  being  wrought  upon  American  intellectual  life 
of  the  literary  sort,  in  this  manner,  is  very  great.  It  is  none  the  less 
real  because  it  can  not  be  accurately  stated  in  dollars  and  cents. 

ENGLISH  MARKET  FOR  AMERICAN  AUTHORS. 

American  authors  of  established  reputation  would  be  largely  bene- 
fited by  any  sort  of  international  copyright  with  England.  English 
publishers  now  appropriate  the  stories  of  American  writers  as  Ameri- 
can publishers  appropriate  the  stories  of  English  authors.  Reciprocity 
in  copyright  would  give  the  English  market  to  American  authors. 

VITIATED  EDUCATION  OF  AMERICANS. 

The  proposition  that  the  story-reading  public  of  America  comprises 
many  millions  of  people,  and  that  the  major  part  are  youth,  is  easy  of 
acceptance.  That  they  are  having  offered  to  them  an  exhaastless 
stream  of  English  stories  written  by  authors  of  no  special  repute  is 
equally  plain.  That  these  stories  deal  with  kings  and  queens,  orders 
of  nobility,  an  established  church,  a  standing  army,  monarchical  insti- 
tutions generally,  and  with  English  manners,  scenes,  customs,  and 
social  usages  is  almost  a  matter  of  necessity.  Probably  a  majority  of 
these  stories  deal  with  some  tale  of  seduction. 

The  good  stories  of  England  were  long  since  exhausted  by  the  Ameri- 
can reprinters,  and  as  a  consequence  we  are  having  poured  out  upon 
us  an  unstinted  flood  of  printed  stuff,  often  nasty,  still  oftener  weak 
and  silly,  and  always  foreign  in  tone,  sentiment,  and  description.  In 
the  aggregate  these  stories  constitute  a  powerful  means  of  undesirable 
education,  as  well  as  of  vitiation  of  American  taste;  and  this  force  is 
exerted  more  largely  than  otherwise  upon  minds  and  morals  which  are 
in  the  plastic  and  formative  stage.  It  is  entirely  true  that  many  of  the 
cheap  American  reprints  are  not  stories  and  that  many  of  the  reprinted 
English  stories  are  good  stories,  but  these  are  an  exception  to  the  gen- 
eral rule,  and  such  exceptions  constitute  a  small  percentage  of  the 
whole  ;  the  healthy  part  bears  about  the  same  ratio  to  the  unhealthy 
that  the  nutritive  element  in  a  glass  of  strong  beer  bears  to  the  baleful 
part.  Mr.  Henry  Holt,  the  New  York  publisher  already  mentioned, 
said  upon  this  point  before  the  Senate  committee  in  1886  : 

It  is  a  vastly  important  subject,  this  subject  of  the  prosperity  of  American  authors. 
It  is  a  subject  that  reaches  to  the  foundation  of  our  civilization.  It  is  the  question 
whether  we  are  to  continue  to  have  an  American  literature — for,  as  you  all  know, 
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American  literature  is  languishing  even  now — the  question  whether  outside  of  the 
daily  and  periodical  press  we  are  to  derive  our  ways  of  thinking,  our  ideal  of  life  and 
politics,  from  alien,  unsympathetic  sources.  But  this  is  not  the  whole  question.  It 
is  rapidly  hecoming  a  question  whether,  with  a  few  rare  exceptions,  we  are  going  to 
have  any  serious  books  at  all. 

Thought,  morals,  and  education  are  the  secret  springs  of  natural 
life.    We  are  allowing  them  to  be  contaminated  at  their  sources. 

BARRING  OUT  GOOD  LITERATURE. 

Another  of  the  ways  in  which  our  present  practice  hinders  the 
"progress  of  science  and  the  useful  arts"  in  the  United  States  is  by 
barring  out  the  really  useful  literature  of  England,  a  thoroughly  healthy 
mental  and  moral  pabulum.  As  regards  works  on  law,  theology,  medi- 
cine, governmental  science,  political  economy,  physicial  science,  art, 
biography,  history,  travel,  language,  education,  and  the  like,  Eng- 
land is  probably  more  prolific  in  eminently  useful  books,  in  proportion 
to  her  population,  than  any  other  country  in  the  world.  Unlike  many 
of  her  stories,  these  have  no  special  tone  which  is  foreign  to  American 
institutions.  It  would  be  a  great  practical  blessing  for  the  American 
people  if  the  great  mass  of  these  publications  were  promptly  reproduced 
in  America.  They  are,  however,  precisely  the  kind  of  books  which 
will  never  be  reprinted  here,  except  to  a  very  small  extent,  without  the 
protection  of  copyright. 

Almost  every  such  work,  separately  considered,  appeals  to  a  limited 
class  only.  The  republication  of  one  of  them  involves,  as  a  rule,  a  very 
considerable  outlay.  If  reprinted  at  all  it  must  be  in  the  shape  of  books 
well  printed  on  good  paper,  well  bound,  and  fit  for  preservation  in  a 
library.  No  publisher  dare  undertake  the  necessary  outlay — the  pub- 
lication of  a  book  always  being  an  experiment,  financially — unless  he 
is  sure  he  can  have  the  whole  limited  field  to  himself.  One  effect  which 
may  confidently  be  expected  from  the  passage  of  such  a  bill  as  is  now 
proposed  is  the  republication  here  of  the  great  volume  of  English  books 
of  the  class  now  under  discussion  which  are  now  sealed  books  to  the 
great  mass  of  the  American  people. 

CHEAPENING  THE  PRICE  OF  BOOKS. 

Still  another  way  in  which  our  present  practice  hinders  the  a  progress 
of  science  and  the  useful  arts"  in  the  United  States  is  by  preventing 
the  cheapening  of  the  prices  of  good  and  desirable  books.  By  "  good 
and  desirable  books"  is  meant  all  manner  of  books  except  the  very 
cheap  paper  covered  or  no-covered  reprints  of  English  stories. 

International  copyright  between  Great  Britain  and  the  United  States 
will  open  the  American  book  market  to  English  authors  and  English 
publishers.  This  can  mean  nothing  less  than  the  addition  of  an  enor- 
mous mass  of  competition  to  the  existing  competition  in  American 
book  publishing.  This  added  competition  must,  in  the  nature  of  things, 
cheapen  the  price  of  all  books,  those  of  American  origin  and  those  of 
English  origin  alike.  It  is  the  sure  effect  of  competition  to  reduce 
prices.  It  will  never  be  possible  to  take  a  backward  step  in  inter- 
national copyright  after  the  American  public  once  feels  this  effect  of 
such  a  law  as  is  now  proposed. 

The  ordinary  mode  of  attempting  to- show  that  we  get  books  cheaper 
because  of  the  absence  of  international  copyright  is  to  exhibit  a  list  of 
English  books  published  at  a  high  price  and  a  parallel  list  of  cheap 
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American  reprints  of  the  same.  It  is  quite  as  easy  to  exhibit  a  list  of 
English  books  published  at  a  high  price  and  a  parallel  list  of  cheap 
English  reprints  of  the  same.  It  is  also  quite  as  easy  to  exhibit  a  list 
of  American  books  published  at  a  comparatively  high  price  and  a  par- 
allel list  of  cheap  American  reprints  of  the  same. 

Many  English  books  are  first  published  at  a  high  price  to  be  bought 
almost  solely  by  the  English  circulating  libraries,  and  when  the  fresh- 
ness is  worn  off  excellent  shilling  editions  of  the  same  appear  at  the 
English  railway  book-stalls.  American  books  which  prove  to  be  a  suc- 
cess are  likewise  reproduced  subsequently  in  the  cheapest  form  consist- 
ent with  good  paper  and  good  print.  The  exhibition  of  a  list  of  English 
books  published  at  a  high  price  and  a  parallel  list  of  cheap  American 
reprints  of  the  same,  for  the  purpose  of  showing  tbat  the  absence  of 
international  copyright  gives  us  cheap  books,  if  done  with  full  knowl- 
edge is  an  attempt  at  deceit. 

That  "  the  selling  price  of  a  book  depends,  not  on  the  copyright,  but 
on  the  extent  of  the  market  that  can  be  assured  for  it,'7  is  a  trade  maxim 
settled  beyond  dispute.  A  very  desirable  and  certain  result  of  inter- 
national copyright  is  stated  as  follows,  in  the  words  of  George  Haven 
Putnam,  the  well-known  American  publisher : 

An  international  copyright  will  render  practicable  a  large  number  of  international 
undertakings  which  can  not  be  ventured  upon  without  the  assured  control  of  several 
markets.  The  volumes  for  these  international  series  will  be  secured  from  the  leading 
writers  of  the  world — American,  English,  and  Continental — and  the  compensation  paid 
to  these  writers,  together  with  the  cost  of  the  production  of  illustrations,  maps,  tables, 
etc.,  will  be  divided  among  the  several  editions.  The  lower  the  proportion  of  this  firsc 
outlay  to  be  charged  to  the  American  edition,  the  lower  the  price  at  which  this  can 
be  furnished  ;  and  as  the  publisher  secures  the  most  satisfactory  returns  from  large 
sales  to  a  wider  circle,  the  lower  the  price  at  which  it  will  be  furnished.  It  would, 
perhaps,  not  be  quite  correct  to  say  that  these  international  series  would  be  cheaper 
than  at  present,  for  there  are,  as  yet,  but  few  examples  of  them,  but  it  is  the  case  that, 
by  means  of  such  series  (only  adequately  possible  under  international  copyright), 
American  readers  will  secure  the  best  literature  of  contemporary  writers  at  far  lower 
prices  than  can  ever  otherwise  be  practicable. 

France  and  Germany  are  thoroughly  under  the  operation  of  inter- 
national copyright  and  books  are  much  cheaper  there  than  in  the  United 
States ;  the  fact  is  not  accounted  for  by  the  difference  in  labor  cost,  for 
the  one  occupation  of  the  printer  is  precisely  the  occupation  wherein 
labor  cost  is  most  nearly  the  same  here  and  abroad. 

This  one  inevitable  result  of  international  copyright,  the  cheapening 
of  the  great  mass  of  all  real  books,  easily  outweighs  the  sole  objection 
which  it  is  possible  to  maintain  against  international  copyright,  to  wit, 
that  it  will  increase  by  a  few  cents  the  prices  of  the  cheapest  reprints 
jof  English  stories. 

THE  CHEAP  REPRINTS. 

It  is  admitted  that  the  proposed  act,  or  any  other  of  a  similar  nature, 
will  raise  the  price  of  the  very  cheap  reprints  of  English  stories  yet  to 
be  written  a  few  cents  apiece.  A  pamphlet  of  that  sort  now  costing 
twenty  cents  will  then  cost  twenty-five  cents.  Of  the  additional  price, 
two  cents  will  go  to  the  author  and  three  cents  will  go  into  better  paper, 
better  print,  and  better  binding.  For  the  five  cents  of  increased  cost, 
an  American  story  will  be  furnished  oftener  than  an  English  story ;  an 
American  author  will  get  pay  for  his  labor,  and  the  reader  will  get  a 
book  that  is  one  hundred  per  oent.  better  than  the  old  one  in  paper, 
print,  and  binding. 

E.  P.  Roe's  "  Barriers  Burned  Away,"  Amelia  E.  Barr's  "  Bow  of 
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Orange  Bibbon,"  and  Mrs.  Prentice's  "Stepping  Heavenward,"  all 
American  copyrighted  books,  well  printed  on  good  paper,  well  bound 
in  paper  covers,  and  selling  at  twenty-five  cents  apiece  are  fair  samples 
of  what  will  take  place  along  the  whole  line  of  American  fiction  if  this 
bill  becomes  a  law.  This  law  will  have  no  effect  on  the  literature  of 
the  past. 

PATENT  INSIDES. 

It  is  sometimes  urged  that  country  newspapers  will,  if  such  a  bill  as 
this  becomes  a  law,  be  cut  off  from  culling  from  foreign  newspapers  and 
periodicals.  Such  an  effect  is  not  possible ;  it  is  not  practically  possi- 
ble to  copyright  foreign  newspapers  and  periodicals  under  the  proposed 
law  ;  it  requires  that  the  two  copies  to  be  deposited  with  the  Librarian 
of  Congress  on  or  before  the  day  of  publication  shall  be  printed  from 
type  set  in  this  country  or  from  plates  made  therefrom ;  that  provision 
practically  cuts  oft'  foreign  newspapers  and  periodicals  from  American 
copyright,  and  our  newspapers  will  remain  free  to  cull  from  them  at 
pleasure. 

ADVOCATES  OF  INTERNATIONAL  COPYRIGHT. 

In  1837  a  Senate  committee  composed  of  Clay,  Webster,  Buchanan, 
Preston,  and  Ewing,  of  Ohio,  made  a  report  upon  international  copy- 
right containing  the  following  language  : 

That  authors  and  inventors  have,  according  to  the  practice  among  civilized  nations, 
a  property  in  the  respective  productions  of  their  genius  is  incontestable,  and  that  this 
property  should  be  protected  as  effectually  as  any  other  property  is  by  law,  follows  as 
a  legitimate  consequence.  Authors  and  inventors  are  among  the  greatest  benefactors 
of  mankind.  They  are  often  dependent  exclusively  upon  their  own  mental  labors 
for  the  means  of  subsistence,  and  are  frequently  from  the  nature  of  their  pursuits  or 
the  constitution  of  their  minds,  incapable  of  applying  that  provident  care  to  worldly 
affairs  which  other  classes  of  society  are  in  the  habit  of  bestowing.  These  considera- 
tions give  additional  strength  to  their  just  title  to  the  protection  of  the  law. 

It  being  established  that  literary  property  is  entitled  to  legal  protection,  it  results 
that  this  protection  ought  to  be  afforded  wherever  the  property  is  situated.  A  Brit- 
ish merchant  brings  or  transmits  to  the  United  States  a  bale  of  merchandise,  and  the 
moment  it  comes  within  the  jurisdiction  of  our  laws  they  throw  around  it  effectual 
security.  But  if  the  work  of  a  British  author  is  brought  to  the  United  States  it  may 
be  appropriated  by  any  resident  here  and  republished  without  any  compensation  what- 
ever being  made  to  the  author.  We  should  be  all  shocked  if  the  law  tolerated  the 
least  invasion  of  the  rights  of  property  in  the  case  of  the  merchandise,  whilst  those 
which  justly  belong  to  the  works  of  authors  are  exposed  to  daily  violation  without 
the  possibility  of  their  invoking  the  aid  of  the  laws. 

The  committee  think  that  this  distinction  in  the  condition  of  the  two  descriptions 
of  property  is  not  just,  and  that  it  ought  to  be  remedied  by  some  safe  and  cautious 
amendment  of  the  law. 

Now  follows  the  expressions  of  some  of  the  persons  and  organizations 
who  are  asking  for  international  copyright  to-day.  The  list  includes  : 
(1)  President  Harrison;  (2)  Ex-President  Cleveland;  (3)  144  leading 
American  authors;  (4)  Western  authors;  (5)  Southern  authors;  (6) 
American  musical  composers;  (7)  60  colleges;  (8)  Leading  educators; 
(9)  200  leading  librarians;  (10)  The  American  Publishers'  Copyright 
League;  (11)  The  American  newspaper  publishers;  (12)  The  Interna- 
tional Typographical  Union;  (13)  American  employing  printers;  (14) 
The  Electric  Club  of  New  York;  (15)  The  Chicago  Copyright  League; 
(16)  The  International  Copyrignt  Association,  of  New  England;  (17) 
Cardinal  Gibbons ;  (18)  Dr.  Weir  Mitchell ;  (19)  George  Ticknor  Curtis 
(20)  Gladstone ;  (21)  The  American  magazines  unanimously ;  (22)  281 
leading  newspapers. 
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president  Harrison's  recommendation. 

President  Benjamin  Harrison,  in  bis  message  to  Congress,  Decem- 
ber 3,  1889,  wrote  as  follows  : 

The  subject  of  an  international  copyright  has  been  frequently  commended  to  th© 
attention  of  Congress  by  my  predecessors.  The  enactment  of  such  a  law  would  be 
eminently  wise  and  just. 

EX-PRESIDENT  GROVER  CLEVELAND  FAVORS  THE  BILL. 

New  York,  December  6,  1669. 
My  Dear  Mr.  Johnson  :  I  hope  that  I  need  not  assure  you  how  much  I  regret  my 
inability  to  be  with  you  and  other  friends  and  advocates  of  international  copyright 
in  this  hour.  It  seems  to  me  very  strange  that  a  movement  having  so  much  to  recom- 
mend it  to  the  favor  of  just  and  honest  men  should  languish  in  the  hands  of  our  law- 
makers. It  is  not  pleasant  to  have  forced  upon  one  the  rerleciiun  that  perhaps  the 
fact  that  it  is  simply  just  and  fair  is  to  its  present  disadvantage.  And  yet  I  believe, 
and  I  know  you  and  the  others  engaged  in  the  cause  believe,  that  ultimately  and 
with  continued  effort  the  friends  of  this  reform  will  see  their  hopes  realized.  Then 
it  will  be  a  great  satisfaction  to  know  and.  feel  that  success  was  achieved  by  force  of 
fairness,  justice,  and  morality. 

Grover  Cleveland. 

Mr.  R.  U.  Johnson,  Secretary. 
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The  undersigned  American  citizens  who  earn  their  living  in  whole 
or  in  part  by  their  pen,  and  who  are  put  at  disadvantage  in  their 
own  country  by  the  publication  of  foreign  books  without  payment 
to  the  author,  so  that  American  books  are  undersold  in  the  American 
market,  to  the  detriment  of  American  literature,  urge  the  passage 
by  Congress  of  an  International  Copyright  Law,  which  will  protect 
the  rights  of  authors,  and  will  enable  American  writers  to  ask  from 
foreign  nations  the  justice  we  shall  then  no  longer  deny  on  our  own 
part. 

[Signed  by  144  of  the  leading  American  authors,  as  follows  :] 

Henrv  Abbey. 


Robert  Collyer. 
Clarence  Cook. 
George  Willis  Cooke. 
J.  Esten  Cooke. 
A.  Cleveland  Coxe. 
Geor«e  William  Curtis. 
Charles  De  Kay. 
Eugene  L.  Didier. 
John  Dimitry. 
Nathan  Haskell  Dole. 
Maurice  Francis  Egan. 


Lyman  Abbott. 
Charles  Kendall  Adams. 
Henry  C.  Adams. 
Herbert  B.  Adams. 
Oscar  Fay  Adams. 
Louisa  May  Alcott. 
Thomas  Bailey  Aldrich. 
Edward  Atkinson. 
Leon'd  W.  Bacon. 
Hubert  H,  Bancroft. 
Charles  Barnard. 
Amelia  E.  Barr. 
Henry  Ward  Beecher. 
Edward  Bellamy. 
William  Henry  Bishop. 
Hjalniar  H.  Boyesen. 
R.R.  Bowker. 
Francis  F.  Browne. 
Oliver  B.  Bunce. 
H.  C.  Bunner. 
Frances  Hodgson  Burnett. 
Edwin  Lassetter  Bynner. 
G.  W.  Cable. 
Lizzie  W.  Champnev. 
S.  L.  Clemens  (Mark  Twain). Wm.  Elliot  Griffis. 
Titus  Munson  Coan.  Hattie  Tyng  Griswold. 


George  Carv  Eggleston. 
Richard  T.  Ely. 
Edgar  Fawcett. 
Charles  Gayarre. 
Richard  Watson  Gilder. 
Arthur  Gilman. 


W.  M.  Griswold, 
Louise  Imogen  Guiney. 
John  Habberton. 
Edward  E.  Hale. 
J.  Hall. 

William  A.  Hammond. 
Marion  Harland. 
Joel  Chandler  Harris. 
Miriam  Coles  Harris. 
Wm.  T.  Harris. 
James  A.  Harrison. 
J.  M.  Hart. 
Bret  Harte. 

Thos.  Wentworth  Higginson. 
Edward  S.  Holden. 
Oliver  Wendell  Holmes. 
James  K.  Hosuier. 
W.  D.  Howells. 


James  R.  Gilmore  (Edmund  Ernest  Iugersoll. 


Kirke). 
Washington  Gladden. 
Parke  Godwin. 
Robert  Grant. 
F.  V.  Greene. 
Edward  Greey. 


H.j. 


Helen  Jackson  (H. 
Sarah  O.  Jewett. 
Rossiter  Johnson. 
Ellen  Olney  Kirk. 
Thos.  W.  Knox. 
Martha  J.  Lamb. 
George  Parsons  Lathrop. 
Henry  Cabot  Lodge. 
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Benson  J.  Lossing. 
J.  R.  Lowell. 
Hamilton  W.  Mabie. 
James  McCosh. 
John  Bach  McMaster. 
Albert  Mathews. 
Brander  Matthews. 
Edwin  D.  Mead. 
Don'd  G.  Mitchell. 
T.  T.  Manger. 
Anna  Katharine  Green. 
George  Walton  Green . 
Harry  Harland  (Sidney 


P.  Y.  Pember. 
Thomas  S.  Perry. 
Ben :  Perley  Poore. 
David  L.  Proudfit. 
Isaac  L.  Rice. 
Charles  F.  Richardson. 
E.  P.  Roe. 
J.  T.  Rothrock. 
Philip  Schatf. 
James  Schonler. 
Horace  E.  Scudder. 
Eugene  Schuyler. 
Isaac  Sharpless. 
Albert  Shaw. 
George  William  Sheldon. 
E.  V.  Smalley. 
Ainsworth  R.  Spofford. 
Edmund  C.  Stedmau. 
Frederic  J.  Stiinson. 
Frank  R.  Stockton. 
R.  H.  Stoddard. 
Maurice  Thompson. 


Moses  Coit  Tyler. 
Francis  H.  Underwood. 
William  Hayes  Ward. 
Susan  Hayes  Ward. 
Chas.  Dudlev  Warner. 
David  A.  Wells. 
Horace  White. 
WTilliam  D.  Whitney. 
John  G.  Whittier. 
Constance  Fenimore  Wool- 


Luska). 
John  Hay. 
Henry  F.  Keenan. 
Simon  Newcomb. 
R.  Heber  Newton. 
Charles  Ledyard  Norton. 
Grace  A.  Oliver. 
John  Boyle  O'Reilly. 
Francis  Parkin  an. 
James  Parton. 


son. 

John  Burroughs. 
Rose  Elizabeth  Cleveland. 
Mary  Mapes  Dodge. 
Henry  George. 
W.  Hamilton  Gibson. 
Mary  N.  Murfree  (Charles 


Egbert  Craddock.) 
Harriet  Prescott  Spofford. 
Walt  Whitman. 
Adeline  D.  T.  Whitney. 
George  Bancroft. 


WESTERN  AUTHORS  FAVOR  THE  BILL. 


The  following  resolution  was  adopted  by  the  Western  Association  of 
Writers,  in  convention,  Jane  1886,  and  was  re-adopted  in  1889-90: 

Resolved,  That  this  convention  earnestly  presents  to  the  consideration  and  urges  • 
the  importance,  justice,  and  feasibility  of  International  Copyright  upon  our  members 
of  Congress  and  United  States  Senators;  and  that  we  hold  the  establishment  of  just 
and  permanent  relations  with  England  and  other  friendly  nations  upon  the  subject 
of  copyright  to  be  a  necessity  to  the  best  success  of  American  authorship. 

In  addition  to  this  resolution,  the  members  of  the  association  peti- 
tioned Congress  for  the  passage  of  the  bill. 

In  an  address,  dated  February  28,  1890,  the  executive  committee  of 
the  association,  says  : 

A  good  international  copyright  law,  so  long  hoped  for  from  Congress,  will  insure 
protection  to  foreign  authors  in  our  own  land  and  to  American  authors  in  foreign 
lands.  It  will  do  moie.  It  will  place  the  books  of  American  writers  on  an  equal 
footing  financially  with  those  of  their  foreign  coutemporaries,  will  tend  to  increase 
the  sale  of  American  books,  and  will  encourage  the  greatest  mental  activity  of  Ameri- 
can thinkers.  From  this  may  be  expected  the  greatest  benefit  to  our  republican 
government.  For  American  books  embodying  American  ideas  will  then  gain,  prob- 
ably, at  least  as  wide  a  hearing  as  foreign  books  clothing  foreign  ideas. 


To  the  Honorable  the  Members  of  the  House  of  Representatives  from  the  Southern  States  : 
The  undersigned,  writers  connected  with  Southern  literature  or  journalism,  respect- 
fully invoke  your  hearty  aid  in  behalf  of  the  Chace-Breckinridge  International  Copy- 
right bill,  now  on  the  calendar  of  the  House  of  Eepresentatives.  We  believe  this 
bill  to  be  both  just  in  principle  and  necessary  to  the  normal  development  of  Ameri- 
can literature,  and  that,  instead  of  increasing  the  price  of  books,  as  has  been  feared, 
it  will  tend  to  the  opposite  effect  by  reason  of  the  larger  editions  which  publishers, 
thus  secured  in  their  legitimate  market,  will  be  enabled  to  put  forth.  Since  it  can 
not  be  retroactive,  it  will  in  no  way  affect  the  price  of  any  volume  which  shall  have 
been  printed  up  to  the  date  at  which  it  will  go  into  operation.  In  other  words,  the 
present  literature  of  the  world  will  be  open  to  as  cheap  republication  after  the  pas- 
sage of  the  bill  as  before.  We  particularly  desire  to  call  your  attention  to  the  revival 
of  literary  activity  in  the  South.  No  portion  of  the  country  is  more  interested  in  the 
fullest  security  of  literary  property,  for  in  no  portion  will  the  development  of  litera- 
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ture  be  more  greatly  aided  by  tins  bill.  Its  passage  will  remove  from  our  country 
the  national  disgrace  of  tolerating  literary  piracy. 

Signed  by  Thomas  Nelson  Page,  Ainelie  Rives  Chanler,  Joel  Chandler  Harris 
Frances  Hoddson  Burnett,  Mary  N.  Murfree,  Charles  H.  Jones,  George 
W.  Cable,  Rachael  J.  Philbrick,  Col.  Richard  M.  Johnston,  Marion  Har- 
land,  F.  H.  Richardson,  Will  Wallace  Harney,  Charles  H.  Smith, 
William  H.  Hayne,  Augusta  Evans  Wilson,  Elizabeth  Bisland,  R.  T. 
W.  Duke,  Jr.,  James  A.  Harrison,  M.  G.  McClelland,  A.  C.  Gordon, 
Charles  Washington  Coleman,  Jr.,  Frances  Courtenay  Baylor,  Con- 
stance Cary  Harrison,  M.  Elliot  Seawell,  H.  S.  Edwards,  Clifford  Lanier, 
Marion  A.  Baker,  Page  M.  Baker,  Grace  King,  William  Miller  Owen, 
Robert  Burns  Wilson,  James  Lane  Allen,  George  William  Brown,  B.  L. 
Gildersleeve,  and  eighty  other  writers  of  note  in  the  South. 

AMERICAN  COMPOSERS  FAVOR  THE  BILL. 

As  may  be  seen  from  the  following  extracts  from  inauy  expressions 
published  in  The  Century  Magazine,  American  musicians  strongly  favor 
an  international  copyright  bill : 

As  to  an  international  copyright  law,  I  should  hail  it  with  joy.  At  this  stage  of 
the  world's  progress  such  a  legal  protection  should  be  everywhere  recognized  as  an 
author's  inalienable  right. 

Dudley  Buck. 

The  absence  of  an  international  copyrigbt  law  is  working  directly  to  the  grave 
injury  of  our  native  composers. 

Julius  Eichberg. 

Justice  and  expediency  alike  demand  an  international  copyright,  and  every  edu- 
cated person  in  the  country  should  ask  for  it. 

Arthur  Foote. 

It  seems  to  me  that  there  is  no  honorable  defense  for  our  present  thievish  attitude 
on  the  subject  of  international  copyright. 

B.  J.  Lang. 

Let  us  have  an  international  copyright  law  by  all  means,  and  the  sooner  the  better. 

Louis  Maas. 

It  seems  to  me  that  the  arguments  in  favor  of  international  copyright,  as  regards 
works  of  literature,  apply  with  equal  force  to  musical  compositions. 

William  Mason. 

The  present  state  of  the  law  is  an  inducement  to  swindling,  and  is  degrading  to  us 
as  a  nation.  An  international  copyright  law  that  would  compel  American  publishers 
to  pay  foreign  composers  for  their  works  might  also  prove  an  encouragement  to  home 
talent  by  giving  our  own  composers  an  equal  chance  with  others. 

Theodore  Thomas. 

I  am  most  decidedly  in  favor  of  an  international  copyright  law,  by  which  musical 
composers  and  authors  in  other  arts  and  sciences  will  be  protected  against  the  out- 
rageous doings  of  many  publishers  in  America  and  in  Europe. 

Carl  Zerrahn. 


There  must  be  an  international  copyright,  and  that  without  delay,  or  American 
music  will  sink  into  oblivion. 

Eugene  Thayer. 
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THE  VOICE  OF  THE  COLLEGES. 

The  following  colleges,  through  their  representative  officers,  peti- 
tioned Congress  in  favor  of  the  Ohace-Breckinridge  bill : 


Adelbert,  Cleveland,  Ohio. 
A.  &  M.  College  of  Texas,  College  Station, 
Texas. 

Amity  College,  College  Springs,  Iowa. 
Beloit,  Beliot,  Wis. 
Bethel,  Russellville,  Ky. 
Bowdoin,  Brunswick,  Me. 
Buchtel  College,  Akron,  Ohio. 
Carleton  College,  Northheld,  Minn. 
Central   Tennessee   College,  Nashville, 
Tenn. 

Central  Wesley  an  College,  Warrington, 
Me. 

Christian  University,  Canton,  Wis. 
Dartmouth,  Hanover,  N.  H. 
Davidson,  Davidson,  N.  C. 
Doane  College,  Crete,  Nebr. 
Duray  College,  Springfield,  Miss. 
Franklin  &  Marshall  College,  Lancaster, 
Pa. 

Franklin  College,  Franklin,  Ind. 
Frederick  College,  Frederick,  Md. 
Haverford,  Haverford,  Pa. 
Heidelberg,  Tiffin,  Ohio. 
Hobart  College,  Geneva,  N.  Y. 
Maryland  Agricultural  College,  College 
.    Station,  Md. 

Indiana  University,  Bloomington,  Ind. 
Johns  Hopkins,  Baltimore,  Md. 
Kentucky  State  University, Lawrence, Ky. 
King  College,  Bristol,  Tenn. 
Lawrence  University,  Appleton,  Wis. 
Lebanon  Valley  College,  Lebanon,  Pa. 
Milton  College,  Wisconsin. 


Mississippi  College,  Clinton,  Miss 
Muskingum  College,  New  Concord,  Ohio 
Northwestern  University,  Naperville,  111 
Northwestern  University,  Scranton,  111. 
Ohio  University,Athens,  Ohio. 
Ohio  State  University,  Columbus,  Ohio. 
Otterbein  University,  Westerville,  Ohio. 
Princeton  College,  Princeton,  N.  J. 
Racine  College,  Racine,  Wis. 
Rensselaer  Polytechnic  Institute,  Troy, 
N.  Y. 

Richmond  College,  Richmond,  Va. 
Ripon,  Ripon,  Wis. 

Rochester  University,  Rochester,  N.  Y. 
Rutgers  College,  New  Brunswick,  N.J. 
South  Carolina,  Columbia,  S.  C. 
State  Normal  School,  Emporia,  Kans. 
State  University,  Iowa  City,  Iowa. 
Trinity  College,  Trinity  College,  N.  C. 
Tulane  University,  New  Orleans,  La. 
University  of  California,  Berkeley,  Cal. 
University  of  Dakota,  Grand  Forks,  Dak. 
University  of  Denver,  Denver,  Colo. 
University  of  Georgia,  Atheus,  Ga. 
University  of  Mississippi,  Oxford,  Miss. 
University  of  Missouri,  Columbia,  Mo, 
Upper  Iowa  University,  Fayette,  Iowa. 
Vanderbilt  University,  Nashville,  Tenn. 
Vassar,  Poughkeepsie,  N.  Y. 
Wells  College,  Aurora,  N.  Y. 
Wesleyan  University,  Middletown,  Conn. 
Western  University  of  Pennsylvania,  Al- 
legheny, Pa. 


The  faculties  of  many  other  colleges  are  known  to  favor  the  bill. 

SUPPORT  FROM  LEADING  EDUCATORS. 

At  the  meeting  of  the  superintendents  of  the  National  Educational 
Association,  held  in  New  York  City,  February  19,  1890,  the  following 
resolution,  on  motion  of  William  E.  Sheldon,  chairman  of  the  committee 
on  copyright,  was  unanimously  adopted  : 

Resolved,  That  the  members  of  the  department  of  superintendence  of  the  National 
Educational  Association  hereby  record  our  sympathy  with  American  authors  in  the 
effort  they  are  now  making  to  obtain  from  Congress  an  international  copyright  law; 
and  we  can  not  too  strongly  express  our  sense  of  the  necessity  of  such  a  measure, 
both  as  an  obligation  of  justice  and  as  a  stimulus  to  American  literature  and  to  the 
spread  of  American  ideas  abroad. 

In  addition  to  this  general  resolution,  the  following  petition  was 
signed. 

The  Honorable  the  Senators  and  Representatives  of  the  Congress  of  the  United  States  : 

The  undersigned,  officers  and  members  of  the  National  Educational  Association, 
respectfully  petition  you  to  support  the  international  copyright  bill,  now  pending 
in  both  houses  of  Congress,  believing  that  the  proposed  law  would  stimulate  Ameri- 
can literature,  would  promote  the  sciences  and  useful  arts,  would  raise  the  standard 
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of  reading  and  give  it  a  better  and  more  national  character,  and  would  be  in  the  in- 
terest of  the  whole  people. 

W.  T.  Harris,  Commissioner  of  Education,  Washington,  D.  C;  John  Eaton' 
ex-Commissioner  of  Education  of  the  United  States ;  L.  W.  Day,  supt.  o* 
instruction,  Cleveland,  O.;  W.  B.  Powell,  supt.  of  schools,  Washington* 
D.  C;  James  MacAlister,  supt.  of  public  schools,  Philadelphia;  Wm* 
M.  Griffin,  Cook  County  normal  school,  Chicago ;  L.H.Jones,  supt- 
schools,  Indianapolis,  Ind.;  Richard  G.  Boone,  prof,  of  pedagogics, 
Ind.  University,  Bloomington,  Ind.;  A.  S.  Draper,  supt.  public  instruc- 
tion, State  or  New  York  ;  Edwin  C.  Hewett,  Pres't  Stale  Normal  Uni- 
versity, Normal,  111.;  E.E.White,  ex-pres't  Purdue  University;  Geo. 
Howland,  supt.  schools,  Chicago,  111.;  J.  M.  Greenwood,  supt.  schools, 
Kansas  City,  Mo.;  Aaron  Gove,  supt.  schools,  Denver,  Colo. ;  W.  H. 
Bartholomew,  State  board  of  education  of  Kentucky ;  J.  A.  B.  Lovett, 
editor  Teacher  at  Work,  Huntsville,  Ala.;  Edwin  P.  Seaver,  supt.  public 
schools,  Boston,  Mass.;  T.  J.  Morgan,  Commissioner  Indian  Affairs, 
Washington,  D.  C;  Chas.  R.  Skinner,  deputy  supt.  public  inst.,  State 
of  New  York  ;  Henry  A.Wise,  supt.  instruction,  Baltimore,  Md.;  Alex. 
Forbes,  Chicago,  111.;  J.  A.  Shawan,  supt.  schools.  Columbus,  O.;  George 
P.  Brown,  ed.  Public  School  Journal,  Bloomington,  111.;  John  Hancock, 
State  commissioner  of  common  schools,  Ohio  ;  M.  A.  Newell,  State  supt. 
public  instruction,  Maryland  ;  John  MacDonald,  Western  School  Jour- 
nal, Topeka,  Kan.;  John  M.  Bloss,  supt.  schools,  Topeka,  Kans. ;  George 
B.  Lane,  State  supt.  public  instruction,  Nebraska. 
And  about  sixty  others. 

In  addition  to  the  above  lists,  petitions  in  favor  of  the  bill  from  467 
superintendents  and  teachers  in  Indiana,  Missouri,  Idaho,  Wisconsin, 
Illinois,  Iowa,  Kansas,  Nebraska,  and  Minnesota,  have  been  received 
and  forwarded  to  Congress. 

PETITION  FROM  LIBRARIANS. 

The  undersigned  librarians  in  public,  college  and  circulating  libraries,  etc.,  re- 
spectfully request  the  passage  of  the  pending  international  copyright  bill,  believing, 
from  our  practical  knowledge  of  the  reading  public,  that  the  proposed  law  would 
stimulate  American  literature,  would  promote  the  sciences  and  the  useful  arts,  would 
raise  the  standard  of  reading  and  give  it  a  better  and  a  more  national  tone,  and 
would  be  in  the  interest  of  the  whole  people. 

Signed  by  Mr.  A.  R.  Sporford,  and  two  hundred  of  the  leading  librarians  of  the 
country,  representing  thirty  States — the  custodians  of  the  nation's  literary  treasures, 
and  to  a  considerable  extent  the  guides  of  the  people's  reading.  Among  these  are  li- 
brarians of  public  and  circulating  libraries  of  the  cities  of  New  York,  Philadelphia, 
Brooklyn,  Chicago,  St.  Louis,  Boston,  Indianapolis,  Columbus,  Detroit,  San  Fran- 
cisco, Buffalo,  Albany,  St.  Paul,  Providence,  Grand  Rapids,  Kalamazoo,  Rockford, 
111.,  Springfield,  Ohio,  Macon,  Ga.,  and  many  other  cities. 

RESOLUTIONS  OF  THE  AMERICAN  PUBLISHERS'  COPYRIGHT  LEAGUE, 
ADOPTED  JANUARY  21,  1888. 

Resolved,  That  the  Chace  copyright  bill,  with  the  amendments  now  recommended 
by  your  executive  committee,  appears  fairly  to  meet  the  several  requirements  of 
American  writers,  readers,  manufacturers,  and  sellers  of  books,  domestic  and  foreign, 
and  has  the  approval  of  this  league ;  and  our  executive  committee  is  hereby  in- 
structed to  take  such  action  as  it  may  find  requisite  to  secure  the  passage  of  the  bill 
with  these  amendments. 

Resolved,  That,  recognizing  from  the  history  of  previous  attempts  and  from  the 
statement  of  the  present  obstacles,  the  difficulty  of  securing  any  legislation  on  inter- 
national copyright  (an  undertaking  in  which  such  a  variety  of  interests  are  involved, 
and  in  connection  with  which  such  diverse  views  are  being  pressed  upon  Congress), 
our  executive  committee  is  hereby  authorized,  in  the  event  of  its  proving  impracti- 
cable to  secure  the  adoption  of  the  bill  in  the  precise  form  in  which  it  is  now  recom- 
mended to  them,  to  support  on  behalf  of  the  league  this  bill,  or  a  bill  on  the  general 
lines  of  this  bill,  with  such  modifications  as  may  prove  requisite  to  secure  the  neces- 
sary Congressional  support :  Provided  always,  That  no  modifications  be  accepted  that 
faii  to  provide  for  the  printing  in  this  country  of  foreign  books  securing  American 
copyright. 


INTERNATIONAL  COPYRIGHT. 


19 


The  league,  which  cordially  indorses  the  pending  bill,  embraces  the 
following  publishing  houses : 


Amer.  Publishing  Co.   (Frank  E.  Bliss 

president),  Hartford,  Conn. 
Armstrong,  A.  C,  &  Son,  714  Broadway, 

New  York. 

Alden,  JohnB.  393  Pearl  street,  New  York. 
Appleion,  D.,  &  Co.,  1  and  3  Bond  street, 

New  York. 
Barnes,  A.  S.,&  Co.,  Ill  William  street, 

New  York. 
Baker  &  Taylor  Co.,  The,  9  Bond  street, 

New  York. 
Bowker,  R.  R.,  330  Pearl  street,  New  York. 
Bugbee,  David  &  Co.,  Bangor,  Me. 
Carter  &  Bros.,  Robert,  530  Broadway, 

New  York. 
Cushings  &  Bailey,  Baltimore,  Md. 
Century  Company,  33  East  17th  street, 

New  York. 
Clarke  &  Co.,  Robert,  Cincinnati,  Ohio. 
Crowell,T.  Y.,  &  Co.,  13  Astor  Place,  New 

York. 

Clark  &  Maynard,  771  Broadway,  New 
York. 

Dutton  &  Co.,  E.  P.,  21  West  23d  street, 

New  York. 
Ditson,  Oliver  &  Co.,  Boston,  Mass. 
Dodd,  Mead  &  Co.,  755  Broadway,  New 

York. 

Dillingham,  G.  W.,  31  West  23d  street, 

New  York. 
Estes  &  Lauriat,  Boston,  Mass. 
Fords,  Howard  <fe  Hulbert,  30  Lafayette 

Place,  New  York. 
Flener  &  Staadeker,  Louisville,  Ky. 
Gebbie  &  Co.,  Philadelphia.  Pa. 
Ginn  &  Co.,  743  Broadway,  New  York. 
Harper  &  Bros.,  Franklin  Square,  New 

York. 

Hubbard  Bros.,  Philadelphia,  Pa. 

Holbrook,  M.  L.,  25  Bond  street  New  York. 

Holt,  Henry  &  Co.,  27  West  23d  street, 
New  York. 

Houghton,  Mifflin  &  Co.,  Boston,  Mass. 

International  Copyright  Association,  Bos- 
ton. 

Ivison,  Blakeman  &  Co.,  753  Broadway, 

New  York. 
Kirchner  &  Co.,  Geo.,  17  Union  Square, 

New  York. 
Love  11  Co.,  John  W.,  14  Vesey  street, New 

York. 


Lothrop  &  Co.,D.  Boston,  Mass. 
LippincottCo.,The  J.  B.,Philadelphia,Pa. 
Little,  Brown  &  Co.,  Boston,  Mass. 
Lee  &  Shepard,  Boston,  Mass. 
Lockwood,  Geo.  R.,  &  Son,  812  Broadwayr 
New  York. 

LiUle,  J.  J.,&  Co.,  10  Astor  Place,  New 
York. 

Monroe,  Geo.,  17  Vandewater  street,  New 
York. 

McClurg  &  Co.,  A.  C,  Chicago,  111. 
Nims  &  Knight,  Troy,  N.  Y. 
Pomeroy,  Mark  M.,234  Broadway,  New 
York. 

Putnam's  Sons,  G.  P.,  27  and  29  West  23d 

street,  New  York. 
Phillips  &  Hunt,  5th  ave.  and  20th  street, 

New  York. 
Pott  &Co.,Jas.,  14  Astor  Place,  New  York. 
Putnam,  Davis  &  Co.,  Worcester,  Mass. 
Roberts  Bros.,  Boston,  Mass. 
Randolph,  A.  D.  F.,&  Co.,  38  West  23d 

street,  New  York. 
Kand,  McNally  &  Co.,  Chicago,  111. 
Stokes  &  Bros.,  F.  A.,  1825th  avenue,  New 

York. 

Scribner's  Sons,  Chas.,  743  Broad  way,  New 
York. 

Street  &  Smith,  31  Rose  street,  New  York. 
Sheldon  &  Co.,  724  Broadway,  New  York. 
St.  Paul  Book  &  Stationery  Co.,  St.  Paul, 
Minn. 

Tickuor  &  Co.,  Boston,  Mass. 
Taintor  Bros.  &Co.,  18  Astor  Place,  New 
York. 

Trow's  Printing  &  Bookbinding  Co.,  207 

East  12th  street,  New  York. 
Van  Antwerp,  Bragg  &  Co.,  Cincinnati, 

Ohio. 

Van  Nostrand,  D.,  estate  of,  23  Murray 

street,  New  York. 
Webster,  Chas.  L.,  &  Co.,  3  East  14th 

street,  New  York. 
Whittaker,Thos. ,  2  Bible  House, New  York. 
Wood  &  Co.,  Wm.,  56  Lafayette  Place, 

New  York. 

Wiley,  John,  &  Sons,  15  Astor  Place,  New 
York. 

White  &  Allen,  94  Wall  street,  New  York. 
Young,  E.  &  J.  B.,  &  Co.,  6  Cooper  Union, 
New  York. 


AMERICAN  NEWSPAPER  PUBLISHERS. 

The  American  Newspaper  Publishers'  Association,  in  convention 
February  13,  1890,  adopted  the  following  resolution : 

Resolved,  That  the  American  Newspaper  Publishers'  Association  is  in  hearty  sym- 
pathy with  the  efforts  now  being  made  by  American  authors  to  obtain  from  Congress 
a  fuller  security  for  literary  property,  and  we  believe  the  proposed  international 
copyright  bill  to  be  in  the  interest  of  the  national  honor  and  welfare. 

THE  PRINTERS'  UNIONS. 

At  the  Denver  session  of  the  International  Typographical  Union,  in 
June,  1889,  the  following  preambles  and  resolution  were  adopted : 

Whereas  the  measure  known  as  the  "  Chace  international  copyright  bill"  failed 
to  become  a  law  through  lack  of  consideration  in  the  House  of  Representatives  of  the 
Fiftieth  Congress ;  and 
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Whereas  said  bill  will  be  re-introduced  in  both  houses  of  the  Fifty-first  Congress 
and  put  upon  its  passage  at  an  early  date ;  and 

Whereas  said  bill  contains  a  clause  which  guaranties  absolutely  that  all  books 
copyrighted  in  this  country  shall  be  printed  from  type  set  within  the  limits  of  the 
United  States :  Therefore, 

Resolved,  That  the  International  Typographical  Union  heartily  indorses  the  "  Chace 
international  copyright  bill,"  and  urges  it  as  a  duty  upon  subordinate  unions  and 
union  printers  everywhere  to  use  all  honorable  means  to  further  the  passage  of  said 
bill. 

In  accordance  with  this  resolution,  over  two  hundred  local  unions, 
representing  all  sections  of  the  couutry  and  comprising  40,000  members, 
have  strongly  iudorsed  the  pending  bill,  and  have  urged  its  passage 
upon  members  of  Congress,  through  a  committee  consisting  of  John  L. 
Kennedy,  De  Witt  O.  Chadwick,  and  H.  S.  Sutton. 

THE  EMPLOYING-  PRINTERS  OF  THE  UNITED  STATES. 

At  the  third  annual  meeting  of  the  United  Typothetse  of  America, 
held  at  St.  Louis,  Mo.,  October  8,  9,  and  10,  1889,  the  following  resolu- 
tion was  presented  to  the  convention  from  the  committee  on  copyright, 
consisting  of  Messrs.  Theodore  L.  De  Vinne,  W.  J.  Gilbert,  and  P.  F. 
Pettibone,  and  was  adopted : 

Resolved,  That  the  association  appoint  a  delegate  to  the  next  meeting  of  the  Ameri- 
can Copyright  League,  to  be  held  in  New  York  City,  and  that  we  here  record  our 
approval  of  the  general  principle  of  international  copyright,  and  especially  of  the 
provision  that  all  books  copyrighted  shall  be  printed  in  the  United  States. 

THE  STRONGEST  PATENT  CLUB  IN  THE  COUNTRY. 

New  York,  February  20,  1690. 
Resolved,  That  the  Electric  Club  of  New  York  is  in  hearty  sympathy  with  the 
present  efforts  of  American  authors,  publishers,  employing  printers,  and  workmen  in 
the  printing  trades  to  obtain  from  Congress  a  just  recognition  of  the  rights  of  intellect- 
ual property,  and  it  hails  with  satisfaction  the  prospect  of  an  early  passage  of  the 
international  copyright  bill. 

ACTION  OF  THE  CHICAGO  COPYRIGHT  LEAGUE. 

Chicago,  February  25,  1890. 
Resolved,  That  this  meeting  unanimously  indorses  the  efforts  of  Congressman  George 
E.  Adams,  of  Chicago,  toward  securing  the  enactment  of  the  Chace-Breckinridge 
international  copyright  bill  in  the  United  States  House  of  Representatives,  and  urges 
upon  Congress  the  necessity  for  the  immediate  passage  of  said  bill. 

Among  the  supporters  of  this  resolution  were  A.  C.  McOlurg,  Frank- 
lin McVeagh,  Joseph  Kirkland,  David  Swing,  O.  L.  Hutchinson,  Hobart 
O.  Taylor,  Franklin  H.  Head,  William  F.  Poole,  Marshall  Field,  Edward 
G.  Mason,  Slason  Thompson,  and  many  others. 

THE  INTERNATIONAL  COPYRIGHT  ASSOCIATION,  OF  NEW  ENGLAND. 

The  bill  was  indorsed  as  follows  at  the  last  annual  meeting  of  this 
association,  composed  of  authors,  publishers,  paper-makers,  printers, 
book-binders,  educators,  jurists,  professional  men,  merchants,  bankers, 
and  others,  including  Charles  Francis  Adams,  Nathan  Appleton,  Edward 
Atkinson,  George  Bancroft,  Edwin  Booth,  Samuel  Bowles,  Jonathan 
Chace,  James  Freeman  Clarke,  Richard  H.  Dana,  Bancroft  C.  Davis, 
Samuel  Adams  Drake,  Charles  W.  Eliot,  William  Endicott,  jr.,  O.  B. 
Frothingham,  Joseph  R.  Hawley,  George  F.  Hoar,  Oliver  Wendell 
Holmes,  John  D.  Long,  Henry  Cabot  Lodge,  Frederick  Law  Olmstead, 
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Henry  L.  Pierce,  Noah  Porter,  Frederick  O.  Prince,  Alexander  H.  Rice, 
John  C.  Bopes,  Francis  A.  Walker,  and  hundreds  of  others. 

Resolved,  That  this  association  approves  the  bill  granting  copyright  to  foreign 
authors  and  artists  now  before  Congress,  and  warmly  urges  its  prompt  passage,  in 
the  interest  of  the  principles  of  equity  and  justice  and  to  the  end  that  our  own  authors 
and  artists  may  receive  a  proper  recognition  and  reward  for  their  works. 

The  Washington,  D.  C,  association  and  leading  citizens  of  St.  Louis 
have  indorsed  the  bill  in  similar  terms. 

CARDINAL  GIBBONS  ON  COPYRIGHT. 

Cardinal  Gibbons  has  written  the  following  letter : 

My  Dear  Sir:  I  desire  to  say  that  I  am  in  entire  sympathy  with  those  distin- 
guished authors  in  the  earnest  efforts  they  are  making  to  secure  from  Congress  an 
international  copyright  law. 

Intellectual  labor  is  the  highest  and  noblest  occupation  of  man,  and  there  is  no 
work  to  the  fruit  of  which  a  man  has  a  higher  claim  than  to  the  fruit  of  mental 
labor.  Many  authors  have  reason  to  complain  in  almost  the  words  of  the  Gospel,  "  We 
have  labored  and  others  have  entered  into  our  labors." 

It  seems  to  me  eminently  just  that  adequate  protection  should  be  afforded  to  au- 
thors, so  as  to  secure  them  against  what  is  conceived  to  be  a  manifest  violation  of 
their  rights. 

I  am,  my  dear  sir,  yours  faithfully, 

James,  Card.  Gibbons. 

February  15,  1890. 
Robert  U.  Johnson,  Esq., 

Secretary  American  Copyright  League. 

AN  AUTHORITATIVE  VOICE  FROM  THE  MEDICAL  PROFESSION. 

January  20,  1890. 

Dear  Sir  :  Perhaps  few  persons,  certainly  none  in  the  medical  profession  of  this 
country,  could  show  a  record  which  would  better  prove  the  need  on  our  part  of  a 
copyright  than  could  I.  I  once  pointed  out  to  a  member  of  Congress  in  my  library,  a 
copy  of  one  of  my  books  tr  anslated  into  French,  two  translations  of  the  same  in  Ger- 
man, one  in  Russian,  and  another  work  of  mine  translated  into  French.  For  none  of 
these  had  I  ever  received  a  cent.  It  i*  true  that  two  of  these  translations  were  au- 
thorized by  me  when  my  consent  was  asked,  but,  of  course,  it  would  not  have  been 
given  without  some  financial  return  to  me  if  the  law  had  been  otherwise  than  it  is, 
since  any  one  could  at  will  take  the  book  and  translate  it  without  the  slightest  ref- 
erence to  the  wishes  of  the  author.  A  great  many  American  medical  books  have  been 
translated  into  the  European  languages  with  or  without  the  assent  of  the  authors,  but 
I  have  never  heard  that  for  any  of  these  did  our  authors  ever  receive  a  penny.  My 
own  case  is,  I  fancy,  the  strongest,  and  I  have  no  objection  to  your  printing  this 
statement  if  it  will  further  the  purposes  of  the  League. 
Yours,  very  truly, 

Weir  Mitchell. 

Secretary  op  Copyright  League, 

New  York  City. 

THE  OPINION  OF  A  DISTINGUISHED  CONSTITUTIONAL  LAWYER. 

Hon.  George  Ticknor  Curtis,  one  of  the  earliest  and  ablest  advo- 
cates of  an  international  copyright  law,  has  written  the  following  letter 
in  support  of  the  pending  bill : 

114  East  Thirtieth  Street, 

New  York,  April  18,  1890. 
Dear  Sir  :  *  *  *  It  seems  to  me,  as  an  American  author  and  a  citizen  of  the 
United  States,  in  common  with  many  other  American  authors  and  citizens,  that  our 
wishes  ought  to  receive  careful  attention  at  the  hands  of  Congress.  It  is  no  longer  pos- 
sible to  deny  the  justice  and  expediency  of  an  international  copyright  law,  such  as  is 
proposed  in  the  pending  bill.    While  it  will  benefit  foreign,  and  especially  English 
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authors,  to  American  authors  it  is  certain  to  operate  as  a  measure  that  will  secure  to 
them  fruits  of  their  labors  which  they  are  entitled  to  enjoy.  I  have  myself  failed  to 
receive  revenue  from  publications  that  ought  to  have  yielded  me  revenue  in  England 
as  well  as  in  this  country;  publications  of  which  English  publishers  have  availed 
themselves  without  making  me  the  slightest  remuneration.  This  wrong  can  be  cor- 
rected by  Congress  for  American  authors  in  regard  to  future  publication  without  the 
slightest  disadvantage  to  readers,  publishers,  bookmakers,  or  printers,  by  passing  the 
pending  bill. 

I  may  not  have  personal  influence  with  those  who  are  to  decide  this  great  measure 
of  right  and  justice,  but  I  feel  that  I  have  reason  to  do  everything  I  can  in  its  favor. 
Very  truly,  your  obedient  servant, 

George  Ticknor  Curtis. 

Robert  U.  Johnson,  Esq., 

Secretary  American  Copyright  League. 

MR.  GLADSTONE'S  ATTITUDE. 

Mr.  Gladstone  having  been  quoted  by  the  opponents  of  the  interna- 
tional copyright  bill,  not  only  as  a  partisan  of  the  royalty  or  stamp 
copyright  scheme,  which  the  friends  of  the  bill  strongly  reject,  but  also 
as  an  opponent  of  the  bill  itself,  the  secretary  of  the  American  Copy- 
right League  recently  addressed  him  a  letter  of  inquiry  on  the  subject, 
to  which  the  subjoined  reply  has  been  received  : 

House  of  Commons  Library,  March  25,  1890. 

My  Dear  Sir  :  I  set  so  high  a  value  upon  the  recognition  by  the  United  States 
of  the  principle  of  international  copyright,  a  principle  which  has  been  now  almost 
universally  adopted  in  Europe,  that  although  I  regret  some  of  the  provisions  of  the 
bill  now  before  Congress,  I  can  not  refuse  to  express  my  sympathy  with  the  efforts 
which  American  authors  have  so  perseveringly  made  to  procure  legal  protection  for 
the  rights  of  foreign  authors,  and  my  hope  that  these  efforts  may  be  speedily  crowned 
with  success.  Imperfect  as  the  present  bill  is,  it  will,  if  I  rightly  read  its  provisions 
place  both  American  and  non-American  authors  in  a  more  equitable  position  than 
they  have  hereto  occupied. 

It  is  quite  erroneous  to  suppose  that  I  have  formed  any  opinion  in  favor  of  the  royalty 
scheme  as  against  this  bill. 

I  remain,  my  dear  sir,  faithfully  yours, 

W.  E.  Gladstone. 

R.  U.  Johnson,  Esq., 

Secretary  American  Copyright  League. 


THE  MAGAZINES  UNANIMOUS. 

In  response  to  a  circular  inquiry  addressed  to  forty  leading  monthly 
periodicals,  the  following  authorized  the  use  of  their  names  as  strongly 
in  favor  of  the  pending  bill.    Not  one  unfavorable  reply  was  received : 


Atlantic  Monthly. 
Andover  Review. 
Art  Amateur. 
American  Jonrnal  of  Edu- 
cation. 
Arena. 
Book-Buyer. 
Belford's  Magazine. 
Book  Chat. 
Century  Magazine. 
Cosmopolitan. 
Current  Literature. 
"  Dixie." 
Dial. 
Forum. 


Magazine  of  American  His- 
tory. 

Godey's  Lady's  Book. 

Home-Maker. 

Hall's  Journal  of  Health. 

Hamilton  Review. 

Harper's  Magazine. 

Lippincott's  Magazine. 

Lend  a  Hand. 

Lookout  and  New  England 

Magazine. 
Northwest  Magazine. 
New  England  Magazine. 
New  Englander  and  Yale 

Review. 


No  Name  Magazine. 
North  American  Review. 
Our  Country  Home. 
Outing. 

Political  Science  Quarterly. 
Frank   Leslie's  Publishing 

House. 
Popular  Science  Monthly. 
St.  Louis  Magazine. 
Scribner's  Magazine. 
St.  Nicholas. 
Statesman. 
Writer. 
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THE  VOICE  OF  THE  PRESS. 


Following  is  a  partial  list  of  the  American  newspapers  and  weekly- 
periodicals  which  have  given  the  proposed  copyright  legislation  cordial 
support.  Yery  many  others  are  also  known  to  favor  it: 

Jamestown  (N.  Y.)  Journal. 
Greensburg  (Pa.)  Press. 
Des  Moines    (Iowa)  Iowa 

State  Register. 
Cambridge  (Mass.)  Tribune. 
Cambridge  (Mass.)  Chroni- 
cle. 

Columbus    (Ga.)  Inquirer 
Suu. 

Boston  Youths'  Companion. 
Rochester  (N.  Y.)  Union  and 

Advertiser. 
Newark  (N.  J.)  Sunday  Call. 
Memphis    (Tenn.)  Sunday 
Times. 

Brooklyn  Standard  Union. 
Kingston  (N.  Y.^  Freeman. 
Little  Falls  (N.  Y. )  Times. 
Rochester  Post-Express. 
American     Rural  Home 

(Rochester). 
Erie  (Pa.)  Herald. 
Erie  (Pa. )  Morning  Dispatch. 
Friends'  Intelligencer  and 

Journal  (Philadelphia). 
Golden  Days  (Philadelphia). 
National  Baptist  (Philadel- 
phia). 

Telephone  (Philadelphia). 
Philadelphia  Inquirer. 
Philadelphia  North  Ameri- 
can 

Philadelphia  Press. 
Philadelphia  Public  Ledger. 
Watertown  (N.  Y. )  Times. 
Pittsburgh  (Pa.)  Commer- 
cial Gazette. 
Williamsport  (Pa.)  Sun. 
New  Bedford  (Mass.)  Daily 

Mercury. 
New  London  (Conn.)  Morn- 
ing Telegraph. 
Newark  (N.J.)  Daily  Ad- 
vertiser. 
Lowell  (Mass.)  Daily  Cour- 
ier. 

Baltimore  (Md.)  Sun. 
Paterson  (N.  J.)  Press. 
Wilmington  (Del.)  Every 

Evening. 
Haverhill  (Mass.)  Gazette. 
Bridgeport  (Conn. )  Farmer. 
Harrisburg  (Pa.)  Morning 
Call. 

Pittsfield  (Mass.)  Evening 

Journal. 
Waterbury  (Conn.)  Ameri- 
can. 

Utica  (N.  Y.)  Daily  Press. 
Philadelphia  Record. 
Omaha  (Nebr.)  Republican. 
Buffalo  Tidings. 


Boston  Beacon. 
Boston  Congregationalist. 
Boston  Advertiser. 
Boston  Journal. 
Boston  Journal  of  Educa 

tion. 
Boston  Herald. 
Boston  National  Journalist. 
Boston  Pilot. 
Boston  Post. 
Boston  Transcript. 
Boston  Traveller. 
Zion's  Herald  (Boston). 
New  Haven  (Conn.)  News. 
American  Bookseller  (New 

York). 

American  Economist  (New 
York). 

American    Hebrew  (New 

York). 
Bradstreet's  (New  York). 
Christian  Union  (New  York) 
Critic  (New  York). 
Current   Literature  (New 

York). 

Electrical  World  (New 
York). 

Dramatic  Mirror  (New 

York). 
Epoch  (New  York). 
Evangelist  (New  York). 
Examiner  (New  York). 
Financier  (New  York). 
Harper's      Weekly  (New 

York). 

Home  Journal  (New  York). 

Independent  (New  York). 

Life  (New  York). 

Nation  (New  York). 

Observer  (New  York). 

Publishers'  Weekly  (New 
York). 

Puck  (New  York). 

Judge  (New  York). 

Voice  (New  York). 

Witness  (New  York). 

New  York  Commercial  Ad- 
vertiser. 

New  York  Courrier  des 
Etats-Unis. 

New  York  Evening  Post. 

New  York  Evening  Tele- 
gram. 

New  York  Herald. 

New  York  Morning  Journal. 

New  York  Mail  and  Express. 

New  York  Press. 

New  York  Star. 

New  York  Times. 

New  York  Tribune. 

New  York  World. 

Scranton  (Pa.)  Times. 


Pottsville  (Pa.)  Evening 

Chronicle. 
Bridgeport  (Conn.)  Stand- 
ard. 

Jersey  City  (N.  J.)  Evening 

Journal. 
Newbury  port  (Mass.)  Her- 
ald. 

Springfield  (Mass.)  Repub- 
lican. 
Peoria  (111.)  Journal. 
Newark  (N.  J.)  Morning 
Press. 

Dayton  (Ohio)  Herald. 
Chattanooga  (Tenn.)  Re- 
publican. 
Columbus)  (Ohio)  Sunday 

Morning  News. 
Springfield  (Mo.)  Daily  and 

Weekly  Herald. 
New  York  Financial  Times. 
Watkins  (N.  Y.)  Herald. 
Chicago  National  Journal- 
ist. 

Brookville  (Ind.)  American. 
Leoti    (Kansas)  Western 

Farmer. 
Buffalo  Courier. 
Albany  (N.  Y.)  Times. 
Cincinnati  (Ohio)  Post. 
Springfield  (111  )  Journal. 
Milwaukee  (Wis.)  Evening 

Wisconsin. 
Burlington  (Iowa)  Hawk- 
Eye. 

Lakewood   (N.  J.)  Times 

and  Journal. 
Memphis  (Tenn.)  Commer- 
cial. 

Washington    (D.  C.)  Na- 
tional View. 
Boston  Courier. 
Portland  (Me.)  Transcript. 
Boston  Commonwealth. 
Buffalo  Mercantile  Review. 
Dayton  (Ohio)  Journal. 
New  York  Electrical  Re- 
view. 

Greenfield  (Mass.)  Gazette 

and  Courier. 
Cambridge  (Mass.)  Press. 
Buffalo  Milling  World. 
Buffalo  Lumber  World. 
Buffalo  Iron  Industry  Ga- 
,  zette. 

New  Y^ork  Family  Story  Pa- 
per. 

New  York  Golden  Hours. 
New  Hampshire  (Keene,  N. 

H.)  Sentinel. 
Binghamton  (N.  Y.)  Repub- 
lican. 
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Baltimore  Telegram. 

Winona  (Minn.)  Daily  Re- 
publican. 

Davenport  (Iowa)  Demo- 
crat. 

Mandan  (N.  Dak.)  Pioneer. 
Hartford  (Conn.)  Courant. 
Willimantic  (Conn.)  Jour- 
nal. 

New  Haven  (Conn.)  Regis- 

Our  Youth  (New  York). 

New  Orleans  (La.)  Daily- 
City  Item. 

St.  Joseph  (Mo.)  Daily 
News. 

Redfield  (S.  Dak.)  Observer. 
Belfast   (Me.)  Republican 

Journal. 
Portsmouth  (N.  H.)  Daily 

Progress. 
Portland  (Me. )  Sunday 

Times. 

Providence  (R.I. )  Telegram. 
Hudson  (N.  Y. )  Daily  Regis- 
ter. 

Omaha  (Nebr.)  Bee. 

Pittsburgh  (Pa.)  Dispatch. 

Wilkesbarre  (Pa.)  Record. 

Public  Opinion  (Washing- 
ton^. C.). 

Kate  Field's  Washington. 

Washington  (D.  C.)  Critic. 

Washington  (D.  C.)  Even- 
ing Star. 

Richmond  Times. 

West  Point  ( Va. )  Virginian. 

Danville  (Va.)  Times. 

Wheeling  (W.  Va.)  Letter. 

Charleston  (S.  C. )  News  and 
Courier. 

Charleston  (S.  C.)  World. 

Columbia  (S.  C.)  Register. 

Atlanta  (Ga.)  Constitution. 

Augusta  (Ga. )  Chronicle. 

Macon  (Ga.)  Telegraph. 

New  Orleans  Times-Demo- 
crat. 

Dallas  (Tex.)  Christian  Ad- 
vocate. 

Fort  Worth  (Tex.)  Gazette. 

Houston  (Tex.)  Post. 

Louisville  Courier-Journal. 

National  Publisher  and 
Printer  (Louisville). 

Memphis  (Tenn.)  Ava- 
lanche. 

Cumberland  Presbyterian 
(Nashville). 

Gospel  Advocate  (Nash- 
ville). 

Western  Christian  Advo- 
cate (St.  Louis). 

St.  Louis  Republican. 

Cleveland  Leader. 

Baptist  Journal  and  Regis- 
ter (Cincinnati). 

Cincinnati  Commercial  Ga- 
zette. 

Jackson  (Ohio)  Herald. 
Indianapolis  Journal. 


Indianapolis  Sentinel. 

America  (Chicago). 

Christian  Worker(Chicago). 

Chicago  Journal. 

Chicago  Journal  of  Com- 
merce. 

Chicago  News. 

Chicago  Standard. 

Chicago  Times. 

Chicago  Indicator. 

Chicago  Evening  Mail. 

Chicago  Occident. 

Galena  (111.)  Press. 

Harvard  (111.)  Independent. 

Clearwater  (Minn.)  Sun- 
Wave. 

D ninth  (Minn.)  Tribune. 

Minneapolis  Journal. 

Minneapolis  Tribune. 

St.  Paul  Pioneer  Press. 

Cedar  Rapids  (Iowa)  Re- 
publican. 

Des  Moines  (Iowa)  Leader. 

Burlington  (Kansas)  Re- 
publican, 

Wichita  Eagle. 

Denver  (Colo.)  Republican. 

Denver  (Colo.)  Times. 

Banning  (Cal.)  Herald. 

Oakland  (Cal.)  Tribune. 

Sacramento  (Cal.)  Record- 
Union. 

San  Francisco  News  Letter. 

Seattle  (Wash.)  Journal. 

Seattle  (Wash.)  Post  Intel- 
ligencer. 

Trov  (N.  Y.)  Observer. 

Philadelphia  (Pa.)  Tag- 
garts'  Times. 

Detroit  (Mich.)  Journal. 

Chelsea  (Mass.)  Gazette. 

Springfield  (Mass.)  New 
England  Homestead. 

Springfield  (Mass.)  Farm 
and  Home. 

Springfield  (Mass.)  Spring- 
field Homestead. 

New  York  American  Agri- 
culturist. 

Newton  (Mass.)  Journal. 

The  Banner  Weekly  (New 
York). 

Syracuse  (N.  Y.)  Standard. 
Norwalk  (Conn.)  Hour. 
Red  Wing  (Minn.)  Republi- 
can. 

Wilmington  (Del.)  Sunday 
Star. 

Bradford  (Pa.)  Era. 
Pittsburgh  (Pa.) Post. 
Wall  Street  (N.  Y.)  Daily 
News. 

Hartford  (Conn.)  Evening 
Post. 

Cape  Cod  ( Yarmouthport, 
Mass.)  Item. 

Birmingham  (Ala.)  Age- 
Herald. 

Dead  wood  (S.  Dak.)  Pio- 
neer. 


Syracuse  (N.  Y.)  Herald. 

Vicksburg  (Miss.)  Post. 

Duluth  (Minn.)  Herald. 

Mt.  Joy  (Pa.)|Herald. 

Merchants  and  Manufact- 
urers' Journal  (Balti- 
more). 

Salt  Lake  Herald. 

Sioux  Falls  (S.  Dak.)  Argus- 
Leader. 

Munsey's  Weekly  (New- 
York). 

Portland  (Me.)  Press. 

Portland  (Me.)  Express. 

Staunton  (Va.)  Spectator. 

Tarboro  (N.  C.)  Southerner. 

Bloomington  (111.)  Leader. 

New  Albany  (Ind.)  Ledger. 

Kentucky  State  Journal 
(Newport,  Ky.). 

Bismarck (N.  Dak.) Tribune. 

Chicago  Citizen. 

Lafayette  (Ind.)  Sunday 
Times. 

Wilson  (N.  C.)  Advance. 

Arkansaw  Traveler  (Chica- 
go)- 

Spirit  of  the  Valley  (Harri- 
sonburgh,  Va.). 

Paris  (Tex.)  News. 

St.  Louis  (Mo. )  Age  of  Steel. 

St.  Louis  (Mo.)  Critic. 

Anniston  (Ala.)  Hot  Blast. 

Henderson  (Ky.)  Gleaner. 

Leadville  (Colo.)  Evening 
Chronicle. 

Leadville  (Colo.)  Herald- 
Democrat. 

Buffalo  Christian  Advocate. 

Topeka  (Kans.)  Lance. 

Spokane  Falls  (Wash.)  Re- 
view. 

Rhode  Island  Democrat 
(Providence,  R.  I.). 

Christian  Intel  1  i  g  e  n  c  e  r 
(New  York). 

Weekly  Union  and  Catho- 
lic Times  (New  York). 

Woman's  Journal  (Boston). 

Northern  Christian  Advo- 
cate (Syracuse,  N.  Y.). 

The  Churc hman  (New 
York). 

Cincinnati  Journal  and  Mes- 
senger. 

Troy  (N.  Y.)  Catholic  Week- 
ly- 
Racine  (Wis.)  Slavic 
Winston  (N.  C.)  Western 

Sentinel. 
Boston  Morning  Star. 
Notre  Dame  (Ind.)  Ave  Ma- 
ria. 

Virginia  City  (Nev.)  Even- 
ing Chronicle. 

New  London  (Conn.)  Day. 

St.  Louis  (Mo.)  Spectator. 

Prescott  (Arizona)  Journal- 
Miner. 
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RECAPITULATION. 

The  intelligent  voice  of  the  whole  country  asks  for  the  passage  of  a 
measure  substantially  the  same  as  this;  authors,  publishers,  printers, 
musical  composers,  colleges,  educators,  librarians,  newspapers,  and 
magazines  join  in  the  prayer.  Clay  and  Webster  favored  such  a 
thing  in  the  past;  Gladstone,  Harrison,  Cleveland,  and  Cardinal  Gibbons 
favor  it  to-day.  Our  term  of  copyright  is  shorter  than  that  sanctioned 
by  the  verdict  of  the  civilized  world. 

Substantially  all  the  world,  except  Great  Britain  and  the  United 
States,  treat  foreigner  and  citizens  alike  in  the  matter  of  copyright ; 
Great  Britain  permits  copyright  to  foreigners  on  the  same  basis  as  citi- 
zens, if  the  foreigner  be  at  the  time  of  publication  on  British  soil;  the 
Queen  is  empowered  by  law  to  establish  reciprocity  with  us  if  we  will 
permit  it,  and  we  stand  alone  in  rejecting  and  refusing  overtures.  A 
hundred  international  copyright  agreements  have  been  signed;  the 
name  of  the  United  States  is  in  none  of  them. 

It  is  shown  that  an  author  has  a  natural  exclusive  right  to  his  intel- 
lectual productions ;  that  the  common  law  of  England  always  recog- 
nized that  right,  and  that  the  common  law  of  America  necessarily  recog- 
nizes that  right.  That  our  present  procedure  represses  authorship  by 
putting  the  products  of  the  labor  of  American  authors  into  untram- 
meled  competition  with  the  products  of  English  labor,  for  which  nothing 
is  paid.  That  our  present  procedure  deprives  American  authors  of  the 
advantages  of  the  British  market.  That  our  present  procedure  vitiates 
the  education  and  tastes  of  American  youth.  That  our  present  proced- 
ure bars  our  people  from  the  benefits  of  the  good  literature  of  England, 
and  that  our  present  procedure  prevents  the  cheapening  of  good  and 
desirable  books  in  the  United  States.  It  can  not  be  possible  that  the 
American  Congress  will,  with  full  knowledge,  permit  the  present  pro- 
cedure to  continue. 

H.  Rep.  2401  3 
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[Public— No.  166.] 

An  act  to  amend  title  sixty,  chapter  three,  of  the  Revised  Statutes  of  the  United 
States,  relating  to  copyrights. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  section  forty- 
nine  hundred  and  fifty-two  of  the  Revised  Statutes  be,  and  the  same 
is  hereby,  amended  so  as  to  read  as  follows: 

"Sec.  4952.  The  author,  inventor,  designor  or  proprietor  of  any 
book,  map,  chart,  dramatic  or  musical  composition,  engraving,  cut, 
print,  or  photograph  or  negative  thereof,  or  of  a  painting,  drawing, 
chromo,  statue,  statuary,  and  of  models  or  designs  intended  to  be 
perfected  as  works  of  the  fine  arts,  and  the  executors,  administrators, 
or  assigns  of  any  such  person  shall,  upon  complying  with  the  provi- 
sions of  this  chapter,  have  the  sole  liberty  of  printing,  reprinting, 
publishing,  completing,  copying,  executing,  finishing,  and  vending 
the  same;  and,  in  case  of  dramatic  composition,  of  publicly  perform- 
ing or  representing  it  or  causing  it  to  be  performed  or  represented 
by  others;  and  authors  or  their  assigns  shall  have  exclusive  right 
to  dramatize  and  translate  any  of  their  works  for  which  copyright 
shall  have  been  obtained  under  the  laws  of  the  United  States." 

Sec.  2.  That  section  forty-nine  hundred  and  fifty-four  of  the  Re- 
vised Statutes  be,  and  the  same  is  hereby,  amended  so  as  to  read  as 
follows : 

"Sec.  4954.  The  author,  inventor,  or  designer,  if  he  be  still  living, 
or  his  widow  or  children,  if  he  be  dead,  shall  have  the  same  exclu- 
sive right  continued  for  the  further  term  of  fourteen  years,  upon 
recording  the  title  of  the  work  or  description  of  the  article  so  secured 
a  second  time,  and  complying  with  all  other  regulations  in  regard  to 
original  copyrights,  within  six  months  before  the  expiration  of  the 
first  term;  and  such  persons  shall,  within  two  months  from  the  date 
of  said  renewal,  cause  a  copy  of  the  record  thereof  to  be  published 
in  one  or  more  newspapers  printed  in  the  United  States  for  the  space 
of  four  weeks." 

Sec.  3.  That  section  forty-nine  hundred  and  fifty-six  of  the  Revised 
Statutes  of  the  United  States  be,' and  the  same  is  hereby,  amended  so 
that  it  shall  read  as  follows: 

"Sec.  4956.  No  person  shall  be  entitled  to  a  copyright  unless  he 
shall,  on  or  before  the  day  of  publication  in  this  or  any  foreign 
country,  deliver  at  the  office  of  the  Librarian  of  Congress,  or  deposit 
in  the  mail  within  the  United  States,  addressed  to  the  Librarian  of 
Congress,  at  Washington,  District  of  Columbia,  a  printed  copy  of 
the  title  of  the  book,  map,  chart,  dramatic  or  musical  composition, 
engraving,  cut,  print,  photograph,  or  chromo,  or  a  description  of 
the  painting,  drawing,  statue,  statuary,  or  a  model  or  design  for  a 
work  of  the  fine  arts  for  which  he  desires  a  copyright,  nor  unless  he 
shall  also,  not  later  than  the  day  of  the  publication  thereof  in  this 
or  any  foreign  country,  deliver  at  the  office  of  the  Librarian  of  Con- 
gress, at  Washington,  District  of  Columbia,  or  deposit  in  the  mail 
within  the  United  States,  addressed  to  the  Librarian  of  Congress,  at 
Washington,  District  of  Columbia,  two  copies  of  such  copyright 


9 


book,  map,  chart,  dramatic  or  musical  composition,  engraving, 
chrorno,  cut,  print,  or  photograph,  or  in  case  of  a  painting,  drawing, 
statue,  statuary,  model,  or  design  for  a  work  of  the  fine  arts,  a  photo- 
graph of  same:  Provided,  That  in  the  case  of  a  book,  photograph, 
chromo,  or  lithograph,  the  two  copies  of  the  same  required  to  be  de- 
livered or  deposited  as  above  shall  be  printed  from  type  set  with  in 
the  limits  of  the  United  States,  or  from  plates  made  therefrom, 
or  from  negatives,  or  drawings  on  stone  made  within  the  limits  of 
the  United  States,  or  from  transfers  made  therefrom.  During 
the  existence  of  such  copyright  the  importation  into  the  United 
States  of  any  book,  chromo,  or  lithograph,  or  photograph,  so  copy- 
righted, or  any  edition  or  editions  thereof,  or  any  plates  of  the  same 
not  made  from  type  set,  negatives,  or  drawings  on  stone  made  within 
the  limits  of  the  United  States,  shall  be,  and  it  is  hereby,  prohibited, 
except  in  the  cases  specified  in  paragraphs  five  hundred  and  twelve 
to  five  hundred  and  sixteen,  inclusive,  in  section  two  of  the  act  en- 
titled "An  act  to  reduce  the  revenue  and  equalize  the  duties  on 
imports,  and  for  other  purposes,"  approved  October  first,  eighteen 
hundred  and  ninety;  and  except  in  the  case  of  persons  purchasing 
for  use  and  not  for  sale,  who  import  subject  to  the  duty  thereon,  not 
more  than  two  copies  of  such  book  at  any  one  time;  and  except  in 
the  case  of  newspapers  and  magazines,  not  containing  in  whole  or 
in  part  matter  copyrighted  under  the  provisions  of  this  act,  unau- 
thorized by  the  author,  which  are  hereby  exempted  from  prohibition 
of  importation:  Provided,  nevertheless,  That  in  the  case  of  books  in 
foreign  languages,  of  which  only  translations  in  English  are  copy- 
righted the  prohibition  of  importation  shall  apply  only  to  the  trans- 
lation of  the  same,  and  the  importation  of  the  books  in  the  original 
language  shall  be  permitted." 

Sec.  4.  That  section  forty-nine  hundred  and  fifty-eight  of  the  Re- 
vised Statutes  be,  and  the  same  is  hereby,  amended  so  that  it  will 
read  as  follows: 

"Sec.  4958.  The  Librarian  of  Congress  shall  receive  from  the  per- 
sons to  whom  the  services  designated  are  rendered  the  following  fees : 

"First.  For  recording  the  title  or  description  of  any  copyright 
book  or  other  article,  fifty  cents. 

"  Second.  For  every  copy  under  seal  of  such  record  actually  given 
to  the  person  claiming  the  copyright,  or  his  assigns,  fifty  cents. 

"  Third.  For  recording  and  certifying  any  instrument  of  writing 
for  the  assignment  of  a  copyright,  one  dollar. 

"  Fourth.  For  every  copy  of  an  assignment,  one  dollar. 

"All  fees  so  received  shall  be  paid  into  the  Treasury  of  the  United 
States:  Provided,  That  the  charge  for  recording  the  title  or  descrip- 
tion of  any  article  entered  for  copyright,  the  production  of  a  person 
not  a  citizen  or  resident  of  the  United  States,  shall  be  one  dollar,  to 
be  paid  as  above  into  the  Treasury  of  the  United  States,  to  defray 
the  expenses  of  lists  of  copyrighted  articles  as  hereinafter  provided 
for. 

"And  it  is  hereby  made  the  duty  of  the  Librarian  of  Congress  to 
furnish  to  the  Secretary  of  the  Treasury  copies  of  the  entries  of 
titles  of  all  books  and  other  articles  wherein  the  copyright  has  been 
completed  by  the  deposit  of  two  copies  of  such  book  printed  from 
type  ^et  within  the  limits  of  the  United  States,  in  accordance  with 
the  provisions  of  this  act  and  by  the  deposit  of  two  copies  of  such 
other  article  made  or  produced  in  the  United  States;  and  the  Secre- 
tary of  the  Treasury  is  hereby  directed  to  prepare  and  print,  at  inter- 
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vals  of  not  more  than  a  week,  catalogues  of  such  title-entries  for 
distribution  to  the  collectors  of  customs  of  the  United  States  and  to 
the  postmasters  of  all  post-offices  receiving  foreign  mails,  and  such 
weekly  lists,  as  they  are  issued,  shall  be  furnished  to  all  parties  de- 
siring them,  at  a  sum  not  exceeding  five  dollars  per  annum;  and  the 
Secretary  and  the  Postmaster-General  are  hereby  empowered  and 
required  to  make  and  enforce  such  rules  and  regulations  as  shall 
prevent  the  importation  into  the  United  States,  except  upon  the  con- 
ditions above  specified,  of  all  articles  prohibited  by  this  act." 

Sec.  5.  That  section  forty-nine  hundred  and  fifty-nine  of  the  Re- 
vised  Statutes  be,  and  the  same  is  hereby,  amended  so  as  to  read  as 
follows: 

"Sec.  4959.  The  proprietor  of  every  copyright  book  or  other  arti- 
cle shall  deliver  at  the  office  of  the  Librarian  of  Congress,  or  deposit 
in  the  mail,  addressed  to  the  Librarian  of  Congress,  at  Washington, 
District  of  Columbia,  a  copy  of  every  subsequent  edition  wherein 
any  substantial  changes  shall  be  made:  Provided,  however,  That  the 
alterations,  revisions,  and  additions  made  to  books  by  foreign  authors, 
heretofore  published,  of  which  new  additions  shall  appear  subse- 
quently to  the  taking  effect  of  this  act,  shall  be  held  and  deemed 
capable  of  being  copyrighted  as  above  provided  for  in  this  act,  unless 
they  form  a  part  of  the  series  in  course  of  publication  at  the  time 
this  act  shall  take  effect." 

Sec.  6.  That  section  forty-nine  hundred  and  sixty-three  of  the 
Revised  Statutes  be,  and  the  same  is  hereby,  amended  so  as  to  read 
as  follows: 

"Sec.  4963.  Every  person  who  shall  insert  or  impress  such  notice, 
or  words  of  the  same  purport,  in  or  upon  any  book,  map,  chart, 
dramatic,  or  musical  composition,  print,  cut,  engraving,  or  photo- 
graph, or  other  article,  for  which  he  has  not  obtained  a  copyright, 
shall  be  liable  to  a  penalty  of  one  hundred  dollars,  recoverable  one- 
half  for  the  person  who  shall  sue  for  such  penalty  and  one-half  to 
the  use  of  the  United  States." 

Sec.  7.  That  section  forty-nine  hundred  and  sixty-four  of  the  Re- 
vised Statutes  be,  and  th#  same  is  hereby,  amended  so  as  to  read  as 
follows: 

"  Sec.  4964.  Every  person,  who  after  the  recording  of  the  title  of 
any  book  and  the  depositing  of  two  copies  of  such  book,  as  provided 
by  this  act,  shall,  contrary  to  the  provisions  of  this  act,  within  the 
term  limited,  and  without  the  consent  of  the  proprietor  of  the  copy- 
right first  obtained  in  writing,  signed  in  presence  of  two  or  more 
witnesses,  print,  publish,  dramatize,  translate,  or  import,  or  know- 
ing the  same  to  be  so  printed,  published,  dramatized,  translated,  or 
imported,  shall  sell  or  expose  to  sale  any  copy  of  such  book,  shall 
forfeit  every  copy  thereof  to  such  proprietor,  and  shall  also  forfeit 
and  pay  such  damages  as  may  be  recovered  in  a  civil  action  by  such 
proprietor  in  any  court  of  competent  jurisdiction  " 

Sec.  8.  That  section  forty-nine  hundred  and  sixty-five  of  the  Re- 
vised Statutes  be,  and  the  same  is  hereby,  so  amended  as  to  read  as 
follows : 

"Sec.  4965.  If  any  person,  after  the  recording  of  the  title  of  any 
map,  chart,  dramatic  or  musical  composition,  print,  cut,  engraving, 
or  photograph,  or  chromo,  or  of  the  description  of  any  painting,  draw- 
ing, statue,  statuary,  or  model  or  design  intended  to  be  perfected  and 
executed  as  a  work  of  the  fine  arts,  as  provided  by  this  act,  shall 
within  the  term  limited,  contrary  to  the  provisions  of  this  act,  and 
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without  the  consent  of  the  proprietor  of  the  copyright  first  obtained 
in  writing,  signed  in  presence  of  two  or  more  witnesses,  engrave,  etch, 
work,  copy,  print,  publish,  dramatize,  translate,  or  import,  either  in 
whole  or  in  part,  or  by  varying  the  main  design  with  intent  to  evade 
the  law,  or,  knowing  the  same  to  be  so  printed,  published,  drama- 
tized, translated,  or  imported,  shall  sell  or  expose  to  sale  any  copy  of 
such  map  or  other  article  as  aforesaid,  he  shall  forfeit  to  the  pro- 
prietor all  the  plates  on  which  the  same  shall  be  copied  and  every 
sheet  thereof,  either  copied  or  printed,  and  shall  further  forfeit  one 
dollar  for  every  sheet  of  the  same  found  in  his  possession,  either 
printing,  printed,  copied,  published,  imported,  or  exposed  for  sale, 
and  in  case  of  painting,  statue,  or  statuary,  he  shall  forfeit  ten  dol- 
lars for  every  copy  of  the  same  in  his  possession,  or  by  him  sold  or 
exposed  for  sale;  one-half  thereof  to  the  proprietor  and  the  other 
half  to  the  use  of  the  United  States." 

Sec.  9.  That  section  forty-nine  hundred  and  sixty-seven  of  the 
Revised  Statutes  be,  and  the  same  is  hereby,  amended  so  as  to  read 
as  follows: 

"Sec.  4967.  Every  person  who  shall  print  or  publish  any  manu- 
script whatever  without  the  consent  of  the  author  or  proprietor  first 
obtained,  shall  be  liable  to  the  author  or  proprietor  for  all  damages 
occasioned  by  such  injury." 

Sec.  10.  That  section  forty-nine  hundred  and  seventy-one  of  the 
Revised  Statutes  be,  and  the  same  is  hereby,  repealed. 

Sec.  11.  That  for  the  purpose  of  this  act  each  volume  of  a  book  in 
two  or  more  volumes,  when  such  volumes  are  published  separately 
and  the  first  one  shall  not  have  been  issued  before  this  act  shall  take 
effect,  and  each  number  of  a  periodical  shall  be  considered  an  inde- 
pendent publication,  subject  to  the  form  of  copyrighting  as  above. 

Sec.  12.  That  this  act  shall  go  into  effect  on  the  first  day  of  July, 
anno  Domini  eighteen  hundred  and  ninety-one. 

Sec.  13.  That  this  act  shall  only  apply  to  a  citizen  or  subject  of  a 
foreign  state  or  nation  when  such  foreign  state  or  nation  permits  to 
citizens  of  the  United  States  of  America  the  benefit  of  copyright  on 
substantially  the  same  basis  as  its  own  citizens;  or  when  such  foreign 
state  or  nation  is  a  party  to  an  international  agreement  which  pro- 
vides for  reciprocity  in  the  granting  of  copyright,  by  the  terms  of 
which  agreement  the  United  States  of  America  may,  at  its  pleasure, 
become  a  party  to  such  agreement.  The  existence  of  either  of  the 
conditions  aforesaid  shall  be  determined  by  the  President  of  the 
United  States  by  proclamation  made  from  time  to  time  as  the  pur- 
poses of  this  act  may  require. 

Approved,  March  3,  1891. 


51st  Congress,  \  HOUSE  OF  REPRESENTATIVES,     i  Report 
1st  Session.     f  \  No.  2458. 


REFUNDMENT    OF  PATENT  OFFICE   MONEYS   PAID  BY 

MISTAKE. 


June  16,  1890. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Simonds,  from  the  Committee  on  Patents,  submitted  the  following* 

REPORT: 

[To  accompany  H.  R.  10955.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R.  10955) 
authorizing  the  Commissioner  of  Patents  to  refund  the  money  paid  by 
mistake  for  Patent  Office  fees,  respectfully  report  that  they  have  had 
the  same  under  consideration  and  recommend  its  passage. 

The  following  remarks  in  the  last  report  of  the  Commissioner  of  Pat- 
ents fully  set  forth  the  need  for  this  legislation  : 

Rule  224,  of  the  Rules  of  Practice  of  the  Patent  Office,  provides  that  moneys  paid  by 
actual  mistake,  such  as  a  payment  in  excess,  or  when  not  required  by  law,  or  by  neg- 
lect or  misinformation  on  the  part  of  the  office,  will  be  refunded.  This  rule  was  es- 
tablished by  the  Commissioner  of  Patents,  with  the  approval  of  the  Secretary  of  the 
Interior,  under  power  conferred  by  section  483  qf  the  Revised  Statutes,  and  gov- 
erns the  action  of  the  office  in  refunding  moneys  paid  by  mistake.  Although  this  rule 
has  been  in  force  for  many  years,  and  successive  commissioners  have  acted  under  it, 
I  am  satisfied  that  a  course  of  business  of  such  importance  should  have  a  more  sub- 
stantial basis  than  an  office  rule.  Although  the  amount  involved  in  each  item  of 
refundment  is  slight,  the  aggregate  sum  is  not  inconsiderable,  amounting  daring  the 
year  18H9  to  $12,500.63.  It  has  been  found  in  practice  that  the  course  prescribed  by 
the  rule  is  the  only  one  adapted  to  the  transaction  of  the  business  of  the  office.  For 
instance,  it  becomes  necessary  in  many  cases  to  refund  moneys  paid  as  fees  for  the 
registration  of  labels.  The  law  provides  that  for  the  registration  of  a  label  a  fee  of  $6 
shall  be  paid.  On  examination  it  is  very  frequently  found  that  the  label  is  not  enti- 
tled to  be  registered.  It  has  been  held  by  competent  authority  that  in  such  cases 
the  fee  must  be  refunded.  Meanwhile,  the  money  originally  paid  to  the  Commissioner 
has  gone  to  the  Treasury.  Under  such  circumstances  the  only  feasible  method  of 
complying  with  the  law,  and  the  method  pursued  under  Rule  224,  is  to  pay  back  the 
money  received  as  the  fee  for  registration  out  of  any  funds  on  hand,  and  to  deduct 
the  same  from  the  aggregate  sum  payable  to  the  Treasury  on  the  next  accounting. 

Under  the  system  of  accounting  now  employed  the  books  and  accounts  of  the  Pat- 
ent Office  are  thoroughly  examined  every  month  by  officials  of  the  Treasury  Depart- 
ment, so  that  by  no  possibility  could  any  detriment  result  if  the  course  prescribed  by 
rule  224  had  the  express  sanction  of  law.  l  therefore  recommend  that  a  statute  be 
enacted  directly  authorizing  the  Commissioner  of  Patents,  to  make  refundments  out 
of  any  money  in  his  hands  in  all  cases  where  payment  has  been  made  by  actual 
mistake,  such  as  payment  in  excess,  or  when  not  required  by  law,  or  by  neglect  or 
misinformation  on  the  part  of  the  office.  No  refundments  are  now  made  when  the 
original  payment  was  by  certificate  of  deposit;  but  it  is  believed  that  the  power  to 
make  refundments  should  include  cases  in  which  the  original  payment  was  by  certificate 
The  ground  of  the  repayment  being  that  the  payment  should  not  originally  have 
been  accepted  by  the  office,  or  can  not  lawfully  be  retained,  it  can  make  no  difference 
how  or  in  what  form  the  payment  was  originally  made. 


51st  Congress,  )   HOUSE  OF  EEPEESENTATIVES.    (  Eeport 
1st  Session,     f  \  No.  3173. 


HEIES  OF  CLIFFOED  AEEICK,  DECEASED. 


September  24, 1890.— Committed  to  the  Committee  of  the  Whole  House  and  ordered 

to  be  printed. 


Mr.  Neidringhaus,  from  the  Committee  on  Patents,  submitted  the 

following 

REPORT: 

[To  accompany  H.  R.  1904.] 

House  bill  No.  1904,  for  the  relief  of  the  heirs  of  Clifford  Arrick,  de- 
ceased, being'  a  bill  for  the  extension  of  a  patent  for  projectiles  for  ord- 
nance, is  reported  favorably,  and  your  committee  beg  leave  to  submit 
a  few  facts  in  support  thereof. 

The  patent,  as  stated  in  the  bill,  bears  date  March  23,1865,  and  under 
the  patent  laws  then  in  force  was  granted  for  the  period  of  fourteen 
years,  consequently  it  expired  in  March,  1879. 

This  invention  being  a  projectile  for  ordnance,  the  only  possible  way 
for  the  inventor  to  derive  any  profit  or  benefit  therefrom  was  through 
royalty  on  purchases  by  the  Government.  The  invention  was  given 
numerous  trials  to  prove  its  merit,  and  of  one  trial  the  ordnance  officer 
in  charge  says  of  it : 

The  shells  flew  with  great  accuracy  in  all  cases,  taking  the  rifle  perfectly,  and  in 
no  case  tumbling  or  wabbling.  With  an  allowance  for  uniform  drift  of  12  feet  in 
1,400  yards,  nearly  all  the  shots  were  sensibly  line  shots.  The  sound  was  smooth 
and  uniform,  and  there  was  no  case  of  detachment  of  base  or  fragments. 

And  the  same  officer  said  of  a  later  trial : 

The  uniform  accuracy  of  flight  of  these  projectiles  was  remarkable,  exceeding  any- 
thing that  I  have  seen  exhibited  by  either  of  the  three  standard  classes  of  rifle  pro- 
jectiles. The  complete  trajectories  of  the  percussion  shells  in  twenty  rounds  exhib- 
ited scarcely  a  sensible  deviation,  in  no  case  reaching  farther  than  the  smallest 
division  used  in  our  target  records. 

In  respect  to  the  time-shells  fired  he  says : 

With  the  time-fuzes  the  explosions  were  sensibly  in  line,  and  the  flight  in  all  cases 
was  characterized  by  smoothness  and  steadiness,  that  seemed  to  leave  nothing  to  be 
desired  in  that  respect.  No  wabbling  or  tumbling,  no  fluttering  or  other  irregularity 
of  sound  could  be  detected,  and  no  detachment  of  fragments  was  observed. 

These  quotations  are  from  reports  now  on  file  in  the  Ordnance  De- 
partment, and  are  made  simply  to  show  that  the  invention  was  a  meri- 
torious one. 

The  invention  was  not  used  by  the  Government  in  quantities  suffi- 
cient to  make  it  remunerative  to  the  inventor,  and  it  appears  to  be  plain 
from  the  history  of  the  case  that  the  reason  for  its  non-use  was  due  to 
some  feeling  on  the  part  of  the  officers  of  the  Government.  In  this  re 
spect  the  bill  for  the  relief  of  the  heirs  of  Clifford  Arrick  is  an  excep- 
tion to  the  general  rule  of  applications  for  extension. 

Mr.  Arrick,  when  the  above-quoted  and  other  favorable  reports  were 


2 


HEIRS  OF  CLIFFORD  ARRICK,  DECEASED. 


made,  claimed  that  as  they  showed  his  invention  to  be  the  best  extant, 
it  should  be  adopted  by  the  Government  to  the  exclusion  of  all  others, 
but  General  Dyer,  then  Chief  of  Ordnance,  would  not  concede  this,  and 
Mr.  Arrick  charged  him  with  interested  motives,  in  that  he  (Dyer)  was 
the  inventor  and  owner  himselt  of  a  projectile  then  in  use,  which  he 
would  condemn  by  grantiug  his  (A.'s)  claim  to  superiority  of  device. 
A  bitter  feeling  was  caused  thereby  between  them,  and,  as  a  result,  as 
long  as  General  Dyer  lived  none  of  Arrick's  projectiles  were  bought. 

General  Dyer  died  in  1874,  Mr.  Arrick  died  in  1875,  and  the  patent 
expired  in  1879,  without  having  been  of  one  dollar's  worth  of  benefit  to 
the  inventor  or  his  heirs. 

Therefore,  as  the  Government  could  alone  use  the  patent  and  make 
it  profitable,  and  did,  by  its  officers  refusing  to  purchase  the  patented 
article,  deprive  the  inventor  of  any  remuneration  for  the  time,  ingenu- 
ity, and  expense  betowed  upon  it,  it  seems  to  be  but  just  and  proper 
that  the  term  of  the  said  patent  should  be  extended. 


C 


51st  Congress,  I  HOUSE  OF  REPRESENTATIVES.     i  Report 
2d  Session,     f  \  No.  3281. 


COMMISSIONERS  TO  REVISE  THE  STATUTES  RELATING 
TO  PATENTS,  ETC. 


December  12,  1890. — Committed  to  the  Committee  of  the  Whole  House  on  the  state 
of  the  Uhion  and  ordered  to  be  printed. 


Mr.  Buchanan,  from  the  Committee  ou  Patents,  submitted  the  fol- 
lowing 

REPORT: 

[To  accompany  H.  R.  12216.] 

The;  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R. 
12216)  appointing  commissioners  to  revise  the  statutes  relating  to 
patents  and  trade  and  other  marks,  in  view  of  the  convention  for  the 
protection  of  industrial  property,  etc.,  would  respectfully  report : 

The  purpose  of  the  bill  is  to  bring  before  Congress  for  its  considera- 
tion and  action  such  revision  of  and  amendments  to  the  statutes  re- 
lating to  patents,  trade-marks,  etc.,  as  are  deemed  desirable,  or  seem 
to  be  obligatory  by  reason  of  the  treaties  entered  into  or  the  conven- 
tion adhered  to  by  the  United  States,  relating  to  trade-marks  and 
patents,  styled  in  such  convention  industrial  property. 

Although  adhesion  was  given  to  the  convention  in  1887,  no  steps 
have  been  taken  by  the  United  States  to  render  its  provisions  effective 
as  regards  our  industrial  property  or  advantageous  in  any  way  to  our 
citizens. 

The  bill  requires  the  commissioners  to  report  not  only  such  amend- 
ments as  they  may  deem  proper,  but  also  their  reasons  therefor.  This 
duty  the  commissioners  named  are  especially  fitted  by  their  experience 
to  perform.  The  amount  allowed  for  expenses  ($500)  is  as  small  as  the 
necessary  typewriting  and  transcribing  will  permit.  The  commission- 
ers are  to  receive  no  compensation  for  this  work,  they  being  compensated 
in  connection  with  their  offices. 

However,  to  render  the  language  of  the  bill  plainer  as  to  this  and  to 
provide  for  its  payment  from  the  surplus  Patent  Office  receipts,  your 
committee  recommend  an  amendment,  which  is  herewith  submitted,  and 
when  thus  amended  your  committee  recommend  that  the  bill  do  pass. 

A  copy  of  the  convention  referred  to  is  hereto  annexed. 


Amendment  reported  by  committee. 

Add  to  end  of  section  4 :  "  In  all,  to  he  paid  ont  of  the  Treasury  of  the  United  States 
and  charged  against  the  fund  in  said  Treasury  derived  from  the  Patent  Office  re- 
ceipts." 


2 


REVISION  OF  THE  PATENT  LAWS. 


Appendix. 

protection  of  industrial  property. 

Convention  and  final  protocol  betiveen  the  United  States,  Belgium,  Brazil,  the  Dominican 
Republic,  France,  Great  Britain,  Guatemala,  Italy,  the  Netherlands,  Norway,  Portu- 
gal, Salvador,*  Servia,  Spain,  Sweden,  the  Siviss  Confedederation,  and  Tunis,  for  the 
protection  of  industrial  property. 

Concluded  at  Paris,  March  20,  1883. 

Exchange  of  Ratifications  by  Signatory  Powers,  June  6,  1884. 
Adhesion  to  the  Convertion  advised  by  the  Senate,  March  2,  1887. 
Ratified  by  the  President,  March  29,  1887. 

Accession  of  the  United  Slates  to  the  Union  announced  by  the  Minister  Resident  and  Consul- 

General  of  the  United  States  at  Berne  to  the  Federal  Council  of  Switzerland,  Mav  30,  1887. 
Proclaimed,  June  11,  1887. 

By  the  President  of  the  United  States  of  America  . 
a  proclamation. 

Whereas  a  Convention  and  Final  Protocol,  in  the  French  language,  for  the  Protec- 
tion of  Industrial  Property  were  concluded  on  the  20th  day  of  March  1883  at  Paris, 
France,  between  the  Kingdom  of  Belgium  and  the  Empire  of  Brazil,  the  French  Re- 
public, the  Republic  of  Guatemala,  the  Kingdom  of  Italy,  the  Kingdom  of  the  Nether- 
lands, the  Kingdom  of  Portugal,  the  Republic  of  Salvador,  the  Kingdom  of  Servia, 
the  Kingdom  of  Spain,  and  the  Swiss  Confederation,  the  tenor  of  which  Convention 
and  Final  Protocol  is  ag  follows : 


Convention  for  the  Protection  of  Industrial 
Property. 

His  Majesty  the  King  of  the  Belgians ; 
His  Majesty  the  Emperor  of  Brazii ;  His 
Majesty  the  King  of  Spain  ;  The  President 
of  the  French  Republic ;  The  President  of 
the  Republic  of  Guatemala ;  His  Majesty 
the  King  of  Italy  ;  His  Majesty  the  King 
of  the  Netherlands ;  His  Majesty  the  King 
of  Portugal  and  the  Algarves  ;  the  Presi- 
dent of  the  Republic  of  Salvador ;  His 
Majesty  the  King  of  Servia ;  the  Federal 
Council  of  the  Swiss  Confederation  ; 

Equally  animated  by  the  desire  to  as- 
sure, by  common  accord,  a  complete  and 
efficacious  protection  to  the  industry  and 
commerce  of  the  subjects  of  their  respec- 
tive states,  and  to  contribute  to  the  safe- 
guard of  the  rights  of  inventors,  and  to 
the  loyalty  of  commercial  transactions, 
have  resolved  to  conclude  a  Convention 
to  that  effect,  and  have  named  as  their 
Plenipotentiaries  the  following: 

His  Majesty  the  King  of  the  Belgians  : 
Baron  Beyens,  Grand  Officer  of  His  Royal 
Order  of  Leopold.  Grand  Officer  of  the 
Legion  of  Honor,  etc.,  His  Envoy  Extra- 
ordinary and  Minister  Plenipotentiary  at 
Paris ; 

Bis  Majesty  the  Emperor  of  Brazil :  M. 
Jules  Constant,  Count  de  Villeneuve, 
Member  of  the  Council  of  His  Majesty, 
His  Envoy  Extraordinary  and  Minister 
Plenipotentiary  near  His  Majesty  the 
King  of  the  Belgians,  Comman  er  of  the 
Order  of  Christ,  Officer  of  His  Order  of 
the  Rose;  Knight  of  the  Legion  of  Honor, 
etc. ; 


Convention  pour  la  Protection  de  la  Pro- 
priety Industrielle. 

Sa  Majeste"  le  Roi  des  Beiges,  Sa  Majesty 
l'Empereur  du  Bresil,  Sa  Majeste  le  Roi 
d'Espagne,  le  President  de  la  Republique 
Fiancaise,  le  President  de  la  Republique 
de  Guatemala,  Sa  Majeste  le  Roi  d'ltalie, 
Sa  Majesty  le  Roi  des  Pays-Bas,  Sa  Ma- 
jeste' le  Roi  de  Portugal  et  des  Algarves, 
le  President  de  la  Republique  de  Salvador, 
Sa  Majeste  le  Roi  de  Serbie  et  le  Conseil 
f£d6raJ  de  la  Confederation  Suisse  ; 

Egalement  animus  du  desir  d'assurer, 
d'un  commun  accord,  une  complete  et  ef- 
ficace  protection  a  Pindustrie  et  au  com- 
merce des  nationaux  de  leurs  Stats  re- 
spectifs  et  de  coutribuer  a  la  garantie  des 
droits  des  inventeurs  et  de  la  loyaute"  des 
transactions  comraerciales,  ont  r£solu  de 
couclure  line  Convention  a  cet  effet  et 
ont  nomine  pour  leurs  Plenipotentiaries, 
savoir : 

Sa  Majeste  le  Roi  des  Beiges,  M.  le  Baron 
Beyens,  Grand  Officier  de  Son  Ordre  Royal 
de  Leopold,  Grand- Officier  de  la  Legion 
d'honneur,  etc.,  son  Envoye"  extraordi- 
naire etMinistre  plenipotentiaire  a  Paris  ; 

Sa  Majeste'  L'Empereur  du  Bresil,  M. 
Jules  Constant,  Comte  de  Villeneuve, 
Membre  du  Conseil  de  Sa  Majeste",  son 
Envoye  extraordinaire  et  Ministre  pleni- 
potentiaire pres  Sa  Majeste"  le  Roi  des 
Beiges,  Commandeur  de  l'Ordre  du  Christ, 
Officier  de  son  Ordre  de  la  Rose,  Chevalier 
de  la  Legion  d'honneur,  etc. ; 


*  The  Republic  of  Salvador  has  announced  its  intention  of  withdrawing  from  the 
Union  on  and  after  August  17,  1887. 
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His  Majesty  the  King  of  Spain  :  His  Ex- 
cellency the  Duke  de  Fernan-Nufiez,  de 
Montellano,  and  Del  Arco,  Count  de  Cer- 
vellon,  Marquis  of  Almonacir,  Grandee  of 
Spain  of  the  1st  Class,  Knight  of  the  dis- 
tinguished Order  of  the  Golden  Fleece, 
Grand  Cross  of  the  Order  of  Charles  III., 
Knight  of  Calatrava,  Grand  Cross  of  the 
Legion  of  Honor,  etc.,  Senator  of  the 
Kingdom,  His  Ambassador  Extraordinary 
and  Plenipotentiary  at  Paris; 

The  President  of  the  French  Republic  : 
Mr.  Paul  Challemel-Lacour,  Senator,  Min- 
ister of  Foreign  Affairs  Mr.  Herisson,  Dep- 
uty, Minister  of  Commerce  ;  Mr.  Charles 
Jagerschmidt,  Minister  Plenipotentiary 
of  1st  class,  Officer  of  the  National  Order 
of  the  Legion  of  Honor. 

The  President  of  the  Republic  of  Guate- 
mala: Mr.  Crisanto  Medina,  Officer  of  the 
Legion  of  Honor,  etc.,  His  Envoy  Extra- 
ordinary and  Minister  Plenipotentiary  at 
Paris ; 

His  Majesty  the  King  of  Italy ;  Mr.  Con- 
stantin  Eessman,  Commander  of  His  Or- 
ders of  St.  Maurice  and  St.  Lazarus,  and 
of  the  Crown  of  Italy,  Commander  of  the 
Legion  of  Honor,  etc.,  Counsellor  of  the 
Embassy  of  Italy  at  Paris ; 

His  Majesty  the  King  of  the  Nethtrlands  : 
Baron  de  Zuylen  de  Nyevelt,  Commander 
of  His  Order  of  the  Lion  of  the  Nether- 
lands, Grand  Cross  of  His  Grand  Ducal 
Order  of  the  Oaken  Crown  and  of  the 
Golden  Lion  of  Nassau,  Grand  Officer  of 
the  Legion  of  Honor,  etc.,  His  Envoy 
Extraordinary  and  Minister  Plenipoten- 
tiary at  Paris ; 

His  Majesty  the  King  of  Portugal  and  the 
Algarves :  Mr.  Jose  da  Silva  Mendes  Leal, 
Counsellor  of  State,  Peer  of  the  Kingdom, 
Minister  and  Honorary  Secretary  of  State, 
Grand  Cross  of  the  Order  of  St.  James, 
Knight  of  the  Order  of  the  Tower  and  of 
the  Sword  of  Portugal,  Grand  Officer  of 
the  Legion  of  Honor,  etc.,  His  Envoy  Ex- 
traordinary and  Minister  Plenipotentiary 
at  Paris ;  Mr.  Fernand  de  Azevedo,  Officer 
of  the  Legion  of  Honor,  etc.,  First  Secre- 
tary of  the  Legation  of  Portugal  at  Paris ; 

The  President  of  the  Republic  of  Salvador: 
Mr.  Torres  Ca'icedo,  Corresponding  Mem- 
ber of  the  Institute  of  France,  Grand 
Officer  of  the  Legion  of  Honor,  etc.,  His 
Envoy  Extraordinary  and  Minister  Plen- 
ipotentiary at  Paris; 

His  Majesty  the  King  of Servia :  Mr.  Sim  a 
M.  Marinovitch,  Charge' d' Affaires  ad  in- 
terim of  Servia,  Knight  of  the  Royal 
Order  of  Takovo,  etc. ; 

And  the  Federal  Council  of  the  Siviss  Con- 
federation: Mr.  Charles  Edward  Lardy, 
its  Envoy  Extraordinary  and  Minister 
Plenipotentiary  at  Paris;  Mr.  J.  Weibel, 
Engineer  at  Geneva,  President  of  the 
Swiss  Section  of  the  permanent  Commis- 
sion for  the  protection  of  Industrial 
Property. 


Sa  Majeste'  le  Roi  d'Espagne,  S.  Exc.  M. 
le  Due  de  Fernan-Nunez,  de  Montellano 
et  Del  Arco,  Comte  de  Cervellon,  Marquis 
de  Almonacir,  Grand  d'Espagne  de  lre 
classe,  Chevalier  de  l'Ordre  Insigoe  de  la 
Toison-d'Or,  Grand-Croix  de  l'Ordre  de 
Charles  III.,  Chevalier  de  Calatrava, 
Grand-Croix  dela  Legion  d'honneur,  etc., 
Senateur  du  Royaume,  son  Ambassadeur 
extraordinaire  et  ple'nipotentiaire  a  Paris; 

Le  President  de  la  Republique  Frangaise, 
M.  Paul  Challemel-Lacour,  Secateur, 
Ministre  des  Affaires  etrangeres  ;  M.  H6- 
risson,  D6put6,  Ministre  du  Commerce; 
M.  Charles  Jagerschmidt,  Ministre  ple'ni- 
potentiaire de  lre  classe,  Officier  de  l'Or- 
dre National  de  la  Legion  d'honneur,  etc. ; 

Le  President  de  la  Republique  de  Guate- 
mala, M.  Crisanto  Medina,  Officier  de  la 
Legion  d'honneur,  etc.,  son  Envoye"  ex- 
traordinaire et  Ministre  ple'nipotentiaire 
a  Paris; 

Sa  Majeste  le  Roi  d'ltalie,  M.  Constantin 
Eessman,  Commandeur  de  ses  Ordres  des 
Saints  Maurice  et  Lazare  et  de  la  Cou- 
ronne  d'ltalie,  Commandeur  de  la  Legion 
d'honneur,  etc. ,  Conseiller  de  l'Ambassade 
d'ltalie  a  Paris ; 

Sa  Majeste  le  Roi  des  Pays-Bas,  M.  le 
Baron  de  Zuylen  de  Nyevelt,  Comman- 
deur de  son  Ordre  du  Lion  Neerlandais, 
Grand-Croix  de  son  Ordre  Grand-Ducal 
de  la  Couronne  du  Chene  et  du  Lion-d'Or 
de  Nassau,  Grand  Officier  de  la  Legion 
d'honneur,  etc.,  son  Envoy 6  extraordi- 
naire et  Ministre  plenipotentiaire  a  Paris; 

Sa  Majeste  le  Roi  de  Portugal  et  des  Al- 
garves, M.  Jose"  da  Silva  Mendes  Leal, 
Conseiller  d'Etat,  Pair  du  Royaume,  Mi- 
nistre et  Secretaire  d'Etat  honoraire, 
Grand-Croix  de  l'Ordre  de  Saint- Jacques, 
Chevalier  de  l'Ordre  de  la  Tour  et  de 
l'Epe'e  de  Portugal,  Grand  Officier  de  la 
Legion  d'honneur,  etc.,  son  Envoy 6  ex- 
traordinaire et  Ministre  ple'nipoten liaire  a 
Paris;  M.  Fernand  de  Azevedo,  Officier  de 
la  Legion  d'honneur,  etc.,  Premier  Secre- 
taire de  la  Legation  de  Portugal  a 
Paris. 

Le  President  de  la  Republique  de  Salva- 
dor, M.  Torres  Caicedo,  Membre  corres- 
pondant  de  l'Institut  de  France,  Grand 
Officier  de  la  Legion  d'honneur,  etc.,  son 
Envoy 6  extraordinaire  et  Ministre  ple'ni- 
potentiaire a  Paris; 

Sa  Majeste  le  Roi  de  Serbie,  M.  Sim  a  S. 
Marinovitch,  Charge"  d' Affaires  par  in- 
terim de  Serbie,  Chevalier  de  l'Ordre 
Royal  de  Takovo,  etc.,  etc. ; 

Et  le  Conseil  Federal  de  la  Confederation 
Suisse,  M.  Charles-fidonard  Lardy,  son 
Envoy 6  extraordinaire  et  Ministre  ple'ni- 
potentiaire a  Paris;  M.  J.  Weibel,  Inge"- 
nieur  a  Geneve,  President  de  la  Section 
Suisse  de  la  Commission  permanente  pour 
la  protection  de  la  propri£t6  industrielle. 
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Who,  after  having  communicated  to 
each  other  their  respective  full  powers, 
found  to  he  in  good  and  due  form,  have 
agreed  upon  the  following  Articles : 

Article  I. 

The  Governments  of  Belgium,  of  Brazil, 
of  Spain,  of  France,  of  Guatemala,  of 
Italy,  of  the  Netherlands,  of  Portugal,  of 
Salvador,  of  Servia  and  of  Switzerland, 
have  constituted  themselves  into  a  state 
of  Union  for  the  protection  of  Industrial 
Property. 

Article  II. 

The  suhjects  or  citizens  of  each  of  the 
contracting  States  shall  eujoy,  in  all  the 
other  States  of  the  Union,  so  far  as  con- 
cerns patents  for  inventions,  trade  or 
commercial  marks,  and  the  commercial 
name,  the  advantages  that  the  respective 
laws  thereof  at  present  accord,  or  shall 
afterwards  accord  to  subjects  or  citizens. 
In  consequence  they  shall  have  the  same 
protection  as  these  latter,  and  the  same 
legal  recourse  against  all  infringements 
of  their  rights,  under  reserve  of  comply- 
ing with  the  formalities  and  conditions 
imposed  upon  suhjects  or  citizens  by  the 
domestic  legislation  of  each  State. 


Article  III. 

Are  assimilated  to  the  subjects  or  citi- 
zens of  the  contracting  States,  the  sub- 
jects or  citizens  of  States,  not  forming 
part  of  the  Union,  who  are  domiciled  or 
have  industrial  or  commercial  establish- 
ments upon  the  territory  of  one  of  the 
States  of  the  Union. 

Article  IV. 

Any  one  who  shall  have  regularly  de- 
posited an  application  for  a  patent  of  in- 
vention, of  an  industrial  model,  'or  design, 
of  a  trade  or  commercial  mark,  in  one  of 
the  contracting  States,  shall  enjoy  for  the 
purpose  of  making  the  deposit  in  the 
other  States,  and  under  reserve  of  the 
rights  of  third  parties,  a  right  of  priority 
during  the  periods  hereinafter  deter- 
mined. 

In  consequence,  the  deposit  subse- 
quently made  in  one  of  the  other  States 
of  the  Union,  before  the  expiration  of 
these  periods  cannot  be  invalidated  by 
acts  performed  in  the  interval,  especially 
by  another  deposit,  by  the  publication  of 
the  invention  or  its  working  by  a  third 
party,  by  the  sale  of  copies  of  the  design 
or  model,  by  the  employment  of  the  mark. 

The  periods  of  priority  above  mentioned 
shall  be  six  months  for  patents  of  inven- 
tion and  three  months  for  designs  or  in- 
dustrial models,  as  well  as  for  trade  or 


Lesquels,  apres  s'etre  communique'  leurs 
pleins  pouvoirs  respectifs,  trouves  en 
bonne  et  due  forme,  sont  convenus  des 
Articles  suivants : 

Article  I. 

Les  Gouvernements  de  la  Belgique,  du  - 
Bresil,  de  l'Espagne,  de  la  France,  du 
Guatemala,  de  l'ltalie,  des  Pays-Bas,  du 
Portugal,  du  Salvador,  de  la  Serbie  et  de 
la  Suisse  sont  constitue's  a  l'e'tat  d'Union 
pour  la  protection  de  la  Propriety  in- 
dustrielle. 

Article  II. 

Les  sujets  ou  citoyens  de  chacun  des 
Etats  contractants  jouiront,  dans  tous  les 
autres  Etats  de  l'Union,  en  ce  qui  con- 
cerne  les  brevets  d'invention,  les  dessins 
ou  modeles  industriels,  les  marques  de 
fabrique  ou  de  commerce  et  le  nom  com- 
mercial, des  avantages  que  les  lois  res- 
pectives  accordent  actuellement  ou  ac- 
corderont  par  la  suite  aux  nationaux.  En 
consequence,  ils  auront  la  meme  protec- 
tion que  ceux-ci  et  le  meme  recours  16gal 
contre  toute  atteinte  porte"e  a  leurs  droits, 
sous  reserve  de  l'accomplissement  des 
formalins  et  des  conditions  impose'es 
aux  nationaux  par  la  legislation  int£- 
rieure  de  chaque  Etat. 

Article  III. 

Sont  assumes  aux  sujets  ou  citoyens 
des  Etats  contractants  les  sujets  ou  cito- 
yens des  Etats  ne  faisaut  pas  partie  de 
l'Union,  qui  sont  domiciliCs  ou  ont  des 
^tablissements  industriels  ou  commer- 
ciaux  sur  le  territoire  de  l'un  des  Etats 
de  l'Union. 

Article  IV. 

Celui  qui  aura  re'gulie'rement  fait  le 
de"p6t  d'une  demande  de  brevet  d'iuven- 
tion, d'un  dessin  ou  niodele  industriel, 
d'une  marque  de  fabrique  ou  de  com- 
merce, dans  l'un  des  Etats  contractants. 
jouira,  pour  effectuer  le  d£pot  dans  les 
autres  Etats,  et  sous  reserve  des  droits 
des  tiers,  d'un  droit  de  priori  t^  pendant 
les  delais  d6terniin6s  ci-apres. 

En  consequence,  le  depdt  ulte"rieure- 
ment  ope"re  dans  l'un  des  autres  Etats  de 
l'Union,  avant  l'expiration  de  ces  deiais, 
ne  pourra  etre  invalids  par  des  faits  ac- 
complis  dans  l'intervalle,  soit,  notam- 
ment,  par  un  autre  depot,  par  la  publi- 
cation de  l'invention  ou  son  exploita- 
tion par  un  tiers,  par  la  mise  en  vente 
d'exemplaires  du  dessin  ou  du  modele, 
par  l'emploi  de  la  marque. 

Les  delais  de  priority  mentionne*s  ci- 
dessus  seront  de  six  mois  pour  les  brevets 
d'invention,  et  de  trois  mois  pour  les  des- 
sins ou  -modeles  industriels,  ainsi  que 
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commercial  marks.  They  shall  he  aug- 
mented hy  one  month  for  countries  be- 
yond the  seas. 

Article  V. 

The  introduction  by  the  patentee  into 
countries  where  the  patent  has  been 
granted,  of  articles  manufactured  in  any 
other  of  the  States  of  the  Union,  shall 
not  entail  forfeiture. 

The  patentee,  however,  shall  be  subject 
to  the  obligation  of  working  his  patent 
comfortably  to  the  laws  of  the  country 
into  which  he  has  introduced  the  pat- 
ented articles. 

Article  VI. 

Every  trade  or  commercial  mark  regu- 
larly deposited  in  the  country  of  origin 
shall  be  admitted  to  deposit  and  so  pro- 
tected in  all  the  other  countries  of  the 
Union. 

Shall  be  considered  as  country  of  ori- 
gin, the  country  where  the  depositor  has 
his  principal  establishment. 

If  this  principal  establishment  is  not 
situated  in  one  of  the  countries  of  the 
Union,  shall  be  considered  as  country  of 
origin  that  to  which  the  depositor  be- 
longs. 

The  deposit  may  be  refused,  if  the*  ob- 
ject, for  which  it  is  asked,  is  considered 
contrary  to  morals  and  to  public  order. 

Article  VII. 

The  nature  of  the  production  upon 
which  the  trade  or  commercial  mark  is  to 
be  affixed  can  not  in  any  case  be  an  ob- 
stacle to  the  deposit  of  the  mark. 

Article  VIII. 

The  commercial  name  shall  be  protected 
in  all  the  countries  of  the  Union  without 
obligation  of  deposit,  whether  it  forms 
part  or  not,  of  a  trade  or  commercial 
mark. 

Article  IX. 

Every  production  bearing,  unlawfully, 
a  trade  or  commercial  mark,,  or  a  com- 
mercial name,  may  be  seized  upon  impor- 
tation into  those  of  the  States  of  the 
Union  in  which  such  mark  or  such  com- 
mercial name  has  a  right  to  legal  protec- 
tion. 

The  seizure  shall  take  place  either  at 
the  instance  of  the  public  pros1  cutor  or 
of  the  interested  party,  conformably  to 
the  domestic  legislation  of  each  State. 

Article  X. 

The  provisions  of  the  preceding  article 
shall  be  applicable  to  every  production 
bearing  falsely  as  indication  of  origin, 


pour  les  marques  de  fabrique  ou  de  com- 
merce. Us  seront  augmentCs  cl'un  mois 
pour  les  pays  d'outre  nier. 

Article  V. 

L'introduction  par  le  brevetC,  dans  le 
pays  ou  le  brevet  a  etC  d^livre',  d'objets 
fabriques  dans  1'un  ou  i'autre  des  Etats 
de  l'Uuion,  n'eutrainera  pas  la  dCche'ance. 

Toutefois  le  brevete"  restera  soumis  a 
l'obligation  d'exploiter  son  brevet  con- 
form6ment  aux  lois  du  pays  oil  il  intro- 
duit  les  objets  brevete's. 


Article  VI. 

Toute  marque  de  fabrique  ou  de  com- 
merce re'gulierernentde'pose'edans  le  pays 
d'origine  sera  admise  au  d£pOt  et  prote- 
gee telle  quelle  dans  tous  les  autres  pays 
de  l'Uuion. 

Sera  consider^  comnie  pays  d'origine  le 
pays  oil  le  deposant  a  son  principal  6ta- 
blisseinent. 

Si  ce  principal  e'tablissement  n'est 
point  situe"  dans  un  des  pays  de  l'Union, 
sera  consider^  comme  d'origine  celni  au- 
quel  appartient  le  deposant. 

Le  d^pdt  pourra  etre  refuse',  si  l'objet 
pour  lequel  il  est  demande"  est  considere" 
contraire  a  la  morale  ou  a  l'ordre  public. 

Article  VII. 

La  nature  du  produit  sur  lequel  la 
marque  de  fabrique  ou  de  commerce  doit 
6tre  appose'e  ne  peut,  dans  aucun  cas, 
faire  obstacle  au  de"p6t  de  la  marque. 

Article  VIII. 

Le  nom  commercial  sera  prote'ge'  dans 
tous  les  pays  de  l'Union  sans  obligation 
de  d6p6t,  qu'il  fasse  ou  nou  partie  d'une 
marque  de  fabrique  ou  de  commerce. 

Article  IX. 

Tout  produit  portant  illicitemeut  une 
marque  de  fabrique  ou  de  commerce,  ou 
un  nom  commercial,  pourra  6tre  saisi  a 
l'importation  dans  ceux  des  Etats  de 
l'Union  dans  lesquels  cette  marque  ou  ce 
nom  commercial  out  droit  a  la  protection 
legale. 

La  saisie  aura  lieu  a  la  requete  soit  du 
Ministere  public,  soit  de  la  partie  int6- 
resse'e,  conforme'ment  a  la  legislation  in- 
terieure  de  chaque  Etat.  , 

Article  X. 

Les  dispositions  de  l'article  precedent 
seront  applicables  a  tout  produit  portant 
faussement,  comme  indication  de  prove- 
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the  name  of  a  stated  locality  when  this 
indication  shall  be  joined  to  a  fictitious 
commercial  name  or  a  name  borrowed 
with  fraudulent  intention. 

Is  reputed  interested  party  every  man- 
ufacturer or  trader  engaged  in  the  manu- 
facture or  sale  of  this  production,  when 
established  in  the  locality  falsely  indi- 
cated as  the  place  of  export. 

Article  XI. 

The  High  Contracting  parties  engage 
between  themselves  to  accord  a  tempo- 
rary protection  to  patentable  inventions, 
to  industrial  designs  or  models  as  well  as 
to  trade  or  commercial  marks  for  the  pro- 
ductions, which  may  figure  at  official  or 
officially  recognized  International  Exhi- 
bitions. 

Article  XII. 

Each  one  of  the  High  Contracting  par- 
ties engages  to  establish  a  special  service 
of  Industrial  Property  and  a  Central  De- 
p6t,  for  giving  information  to  the  public, 
concerning  patents  of  invention,  indus- 
trial designs  or  models  and  trade  or  com- 
mercial marks. 

Article  XIII. 

An  International  Office  shall  be  organ- 
ized under  the  title  of  "International 
Bureau  of  the  Union  for  the  Protection  of 
Industrial  Property." 

This  Bureau,  the  cost  of  which  shall  be 
supported  by  the  Governments  of  all  the 
contracting  States,  shall  be  placed  under 
the  high  authority  of  the  Superior  Ad- 
ministration of  the  Swiss  Confederation, 
and  shall  work  under  its  supervision.  Its 
powers  shall  be  determined  by  common 
accord  between  the  States  of  the  Union. 

Article  XIV. 

The  present  convention  shall  be  sub- 
mitted to  periodical  revisions  for  the  pur- 
pose of  introducing  improvements  calcu- 
lated to  perfect  the  system  of  the  Union. 

With  this  object,  Conferences  shall  take 
place  successively  in  one  of  the  contract- 
ing States  between  the  delegates  of  said 
States. 

The  next  meeting  shall  take  place  in 
1885  at  Rome. 

Article  XV. 

It  is  understood  that  the  High  Contract- 
ing parties  respectively  reserve  the  right 
to  make,  separately,  between  themselves, 
special  arrangements  for  the  protection 
of  industrial  property  so  far  as  these  ar- 
rangements shall  not  interfere  with  the 
provisions  of  the  present  convention. 


nance,  le  nom  d'une  localite  de'terinin^e, 
lorsque  cette  iudication  sera  jointe  a  un 
nom  commercial  fictif  ou  emprunte  dans 
une  intention  fraud uleuse. 

Est  repute  partie  int6ressee  tout  fabri- 
cant  ou  commercant  engage"  dans  la  fa- 
brication ou  le  commerce  de  ce  produit, 
et  6tabli  dans  la  localite'  faussement 
indiquee  comme  provenance. 

Article  XL 

Les  Hautes  Parties  contractantes  s'en- 
gagent  a  accorder  une  protection  tempo- 
raire  aux  inventions  brevetables,  aux 
dessins  ou  modeles  industriels,  ainsi 
qu'aux  marques  de  fabrique  ou  de  com- 
merce pour  les  produits  qui  figureront  aux 
Expositions  Internationales  officielles  ou 
officiellement  reconnues. 

Article  XII. 

Chacune  des  Hautes  Parties  contrac- 
tantes s'engage  a  etablir  un  service 
special  de  la  Propriete  industrielle  et  un 
depot  central  pour  la  communication  au 
public  des  brevets  d'invention,  des  dessins 
ou  modeles  industriels  et  des  marques  de 
fabrique  ou  de  commerce. 

Article  XIII. 

Un  office  international  sera  organise 
sous  le  titre  de  Bureau  International  de 
V  Union  pour  la  protection  de  la  Propriete 
industrielle. 

Ce  Bureau,  dont  les  frais  seront  sup- 
ported par  les  administrations  de  tous  les 
Etats  contractants,  sera  place  sous  la 
haute  autorite"  de  1' Administration  supe"- 
rieure  de  la  Confederation  Suisse,  et  fonc- 
tionnera  sous  sa  surveillance.  Les  attri- 
butions en  seront  de'teriniue'es  d'uu  com- 
mun  accord  entre  les  Etatsde  l'Union. 

Article  XIV. 

La  presente  Convention  sera  soumise  a 
des  revisions  periodiques  en  vue  d'y  in- 
troduce les  ameliorations  de  nature  a 
perfectionner  le  systeme  de  l'Union. 

A  cet  effet,  des  Conferences  auront  lieu 
successivement,  dans  l'un  des  fitats  con- 
tractants, entre  les  de"le"gu6s  desdits  Stats. 

La  prochaine  reunion  aura  lieu  en  1885, 
a  Konie. 

Article  XV. 

II  est  entendu  que  les  Hautes  Parties 
contractantes  se  reservent  respectivement 
le  droit  de  prendre  separement,  entre 
elles,  des  arrangements  particuliers  pour 
la  protection  de  la  Propriete  industrielle, 
en  tant  que  ces  arrangements  ne  contre- 
viendraient  point  aux  dispositions  de  la 
presente  Convention. 
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Article  XVI. 

The  States  that  have  not  taken  part  in 
the  present  convention  shall  be  admitted 
to  adhere  to  the  same  upon  their  applica- 
tion. 

This  adhesion  shall  he  notified  through 
the  diplomatic  channel  to  the  Government 
of  the  Swiss  Confederation  and  by  the 
latter  to  all  the  others. 

It  shall  convey,  of  full  right,  accession 
to  all  the  clauses  and  admission  to  all  the 
advantages  stipulated  by  the  present  con- 
vention. 

Article  XVII. 

The  execution  of  the  reciprocal  engage- 
ments contained  in  the  present'  conven- 
tion is  subordinated  so  far  as  needful,  to 
the  accomplishment  of  the  formalities 
and  rules  established  by  the  Constitu- 
tional laws  of  such  of  the  High  Contract- 
ing parties  as  are  bound  to  ask  the  appli- 
cation thereof,  which  they  agree  to  do 
within  the  shortest  delay  possible. 

Article  XVIII. 

The  present  convention  shall  be  put 
into  execution  within  a  month  after  ex- 
change of  ratifications,  and  shall  remain 
in  force  during  a  period  of  time  not  de- 
termined, until  the  expiration  of  one 
year  from  the  day  upon  which  the  de- 
nunciation shall  be  made. 

This  denunciation  shall  be  addressed  to 
the  Government  empowered  to  receive 
adhesions.  It  shall  only  produce  its  effect 
as  regards  the  State  making  it,  the  con- 
vention remaining  executory  for  the  other 
contracting  parties. 

Article  XIX. 

The  present  Convention  shall  be  ratified 
and  the  ratifications  shall  be  exchanged 
at  Paris,  within  the  period  of  one  year  at 
the  latest. 

In  witness  whereof  the  respective  Plen- 
ipotentiaries have  signed  it  and  affixed  to 
it  their  seals. 

Done  at  Paris  the  20th  of  March,  1883. 
[seal.]  Beyens. 

"  VlLLENEUVE. 

"  Due  de  Fernan-Nunez. 

"  P.  Challemel-Lacour. 

"  Ch.  Herisson. 

11  Ch.  Jagerschmidt. 

"  Crisanto  Medina. 

"  Ressman. 

"  Baeonde  ZuylenDe  Nyevelt. 

"  Jose  da  Silva  Mendes  Leal. 

"  F.  D'Azevedo. 

"  J.  M.  Torres-Caicedo. 

"  Sima  m.  Marino  vitch. 

"  Lardy. 

"  J.  Weibel. 


Article  XVI. 

Les  Etats  qui  n'ont  point  pris  part  a  la 
presente  Convention  seront  admis  a  y  ad- 
herer sur  leur  demande. 

Cette  adhesion  sera  notified  par  la  voie 
diplomatique  au  Gouvernement  de  la 
Confederation  Suisse,  et  par  celui-ci  a 
tqus  les  autres. 

Elle  emportera,  de  plein  droit,  accession 
a  toutes  les  clauses  et  admission  a  tous 
les  avantages  stipule's  par  la  pre'sente 
Convention. 

Article  XVII. 

L'ex^cution  des  engagements  re"ciprO- 
ques  contenus  dans  la  pre'sente  Conven- 
tion est  subordonn^e,  en  tant  que  de  be- 
som, a  l'accomplissement  des  formalites 
et  regies  etablies  par  les  lois  constitu- 
tionnelles  de  celles  des  Hautes  Parties 
contractantes  qui  sont  tenues  d'en  pro- 
voquer  l'application,  ce  qu'elles  s'obligent 
a  faire  dans  le  plus  bref  delai  possible. 

Article  XVIII. 

La  presente  Convention  sera  mise  a 
execution  dans  le  deiai  d'un  mois  a  partir 
de  1'echauge  des  ratifications  et  demeu- 
rera  en  vigueur  pendant  un  temps  in- 
determine,  jusqu'a  1'expiration  d'une 
anne"e  a  partir  du  jour  oil  la  denonciation 
en  sera  faite. 

Cette  denonciation  sera  adress^e  au 
Gouvernement  charge  de  recevoir  les  ad- 
hesions. Elle  ne  produira  son  effet  qu'a 
regard  de  l'EHat  qui  l'aura  faite,  la  Con- 
vention restant  executoire  pour  les  autres 
Parties  contractantes. 

Article  XIX. 

La  presente  Convention  sera  ratifiee,  et 
les  ratifications  en  seront  echangees  a 
Paris,  dans  le  deiai  d'un  an  au  plus  tard. 

En  foi  de  quoi,  les  Pienipotentiaires 
respectifs  Pont  signee  et  y  ont  appose 
leurs  cachets. 

Fait  a  Paris,  le  20  Mars  1883. 
(l.  s.)  Beyens. 

"  "  Villeneuve. 

"  "    Due  de  Fernan-Nunez.' 

"  "   P.  Challemel-Lacour. 

"       Ch.  Herisson. 

"  "    Ch.  Jag-erschmidt. 

"  "   Crisanto  Medina. 

"  "  Ressman. 

"  "   Baron  de  Zuylen  de  Nyevelt. 
"  u   Jose  da  Silva  Mendes  Leal. 
"  "   F.  D'Azevedo. 

"  "     J.  M.  TORRES-CaiCEDO. 

"  "   Sima  M.  Marino  vitch. 

"   Lardy.  • 
"  "   J.  Weibel. 
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FINAL  PROTOCOL. 

On  proceeding  to  the  signature  of  the 
convention,  concluded  this  day  between 
the  Governments  of  Belgium,  Brazil, 
Spain,  France,  Guatemala,  Italy,  the 
Netherlands,  Portugal,  Salvador,  Servia, 
and  Switzerland,  for  the  protection  of  in- 
dustrial property,  the  undersigned  pleni- 
potentiaries have  agreed  on  the  following : 

1.  The  words  Industrial  Property  are  to 
he  understood  in  their  widest  acceptation, 
in  the  sense  that  they  apply  not  only  to 
the  productions  of  industry  properly  so 
called,  but  equally  to  the  productions  of 
agriculture  (wines,  grains,  fruits,  cattle, 
&c.,)  and  to  mineral  productions  used  in 
commerce  (mineral  waters,  &c). 

2.  Under  the  name  Patents  of  Invention 
are  included  the  various  classes  of  indus- 
trial patents  granted  by  the  laws  of  the 
contracting  states,  such  as  patents  of  im- 
portation, patents  of  improvement,  &c. 

3.  It  is  understood  that  the  final  pro- 
vision of  Article  2  of  the  convention  shall 
in  no  respect  infringe  upon  the  laws  of 
each  of  the  contracting  states,  so  far  as 
concerns  the  procedure  before  the  courts 
and  the  competence  of  the  said  courts. 

4.  Paragraph  I  of  Article  6  is  to  be  un- 
derstood in  the  sense  that  no  trade  or 
commercial  mark  shall  be  excluded  from 
protection,  in  one  of  the  states  of  the 
Union,  by  the  mere  fact  that  it  may  not 
satisfy,  in  respect  to  the  signs  composing 
it,  the  conditions  of  the  laws  of  this  state, 
provided  that  it  does  satisfy,  in  this  re- 
gard, the  laws  of  the  country  of  origin, 
and  that  it  has  been  in  this  latter  country, 
duly  deposited.  Saving  this  exception 
which  concerns  only  the  form  of  the  mark, 
and  under  reservation  of  the  provisions  of 
the  other  articles  of  the  convention,  the 
domestic  legislation  of  each  of  the  states 
shall  receive  its  due  application. 

In  order  to  avoid  all  misinterpretation, 
it  is  understood  that  the  use  of  public 
armorial  bearings  and  decorations  may 
be  considered  contrary  to  public  order  in 
the  sense  of  the  final  paragraph  of  Arti- 
cle 6. 

5.  The  organization  of  a  special  service 
of  Industrial  Property  mentioned  in  Arti- 
cle 12  shall  include,  as  far  as  is  possible, 
the  publication  iu  each  state  of  an  official 
periodical. 

6.  The  common  expenses  of  the  Inter- 
national Bureau,  created  by  Article  13, 
shall  in  no  case  exceed  yearly  a  sum-total 
representing  a  mean  of  2,000  francs  for 
each  contracting  State. 

In  order  to  determine  the  contributory 
share  of  each  of  the  states  in  this  sum- 
total  of  expenses,  the  contracting  states, 
and  those  who  may  hereafter  adhere  to 
theJUnion,  shall  be  divided  into  six  classes, 


PROTOCOLE  DE  CLOTURE. 

Au  moment  de  proce"der  a  la  signature 
de  la  Convention  conclue,  a  la  date  de  ce 
jour,  entre  les  Gouvernements  de  la  Belgi- 
que,  du  Bresil,  de  PEspagne,  de  la  France, 
du  Guatemala,  de  Pltalie,  des  Pays-Bas, 
du  Portugal,  de  Salvador,  de  la  Serbie  et 
de  la  Suisse,  pour  la  protection  de  la  Pro- 
priete industrielle,  les  Plenipotentiaries 
soussigne's  sont  convenus  de  ce  qui  suit: 

1.  Les  mots  Propriete  industrielle  doi- 
vent  etre  entendus  dans  leur  acception  la 
plus  large,  en  ce  sens  qu'ils  s'appliquent 
non  seulement  aux  produits  de  Pindustrie 
proprement  dite,  mais  egalement  aux  pro- 
duits de  Pagriculture  (vins,  grains,  fruits, 
bestiaux,  etc.)  et  aux  produits  mine'raux 
livres  au  commerce  (eaux  minerales,  etc.) 

2.  Sous  le  nom  de  Brevets  W  invention 
sont  comprises  les  diverses  especes  de  bre- 
vets industriels  admises  par  les  legisla- 
tions des  fitats  contractants,  telles  que 
brevets  d'importation,  brevets  de  perfec- 
tionnement,  etc. 

3.  II  est  entendu  que  la  disposition 
finale  de  Particle  2  de  la  Convention  ne 
porte  aucune  atteinte  a  la  legislation  de 
chacun  des  Etats  contractants,  en  ce  qui 
concerne  la  procedure  suivie  devant  les 
tribunaux  et  la  competence  de  ces  tribu- 
naux. 

4.  Le  paragraphe  ler  de  1'article  6  doit 
etre  entendu  en  ce  sens  qu'aucune  marque 
de  fabrique  ou  de  commerce  ne  pourra 
etre  exclue  de  la  protection  dans  Pun  des 
Etats  de  PUnion  par  le  fait  seul  qu'elle  ne 
satisferait  pas,  au  point  de  vue  des  signes 
qui  la  composent,  aux  conditions  de  la  leg- 
islation de  cet  Etat,  pourvu  qu'elle  satis- 
fasse,  sur  ce  point,  alalegislationdupays 
d'origine  et  qu'elle  ait  ete,  dans  ce  dernier 
pays,  Pobjet  d'un  depot  regulier.  Sauf 
cette  exception,  qui  ne  concerne  que  la 
forme  de  la  marque,  et  scus  reserve  des 
dispositions  des  autres  articles  de  la  Con- 
vention, la  legislation  interieure  de  cha- 
cun des  Etats  recevra  son  application. 

Pour  eviter  toute  fausse  interpretation, 
il  est  entendu  que  Pusage  des  armoiries 
publiques  et  des  decorations  peut  etre 
consider  com  me  contraire  a  Pordre  pub- 
lic, dans  le  sens  du  paragraphe  final  de 
Particle  6. 

5.  L'organisation  du  service  special  de 
la  Propriete  industrielle  mentionneV  a 
Particle  12  comprendra,  autant  que  possi- 
ble, la  publication,  dans  chaque  Jfitat, 
d'une  feuille  officielle  periodique. 

6.  Les  frais  eommuns  du  Bureau  inter- 
national institue  par  Particle  13  ne  pour- 
ront,  en  aucun  cas,  depasser,  par  annee, 
une  somme  totale  representant  nne  moy- 
enne  de  2,000  francs  par  chaque  fitat  con- 
tractant. 

Pour  determiner  la  part  contributive  de 
chacun  des  fitats  dans  cette  somme  totale 
des  frais,  les  ICtats  contractants  et  ceux 
qui  adhereraient  ulterieurement  a  PUnion 
seront  divises  en  six  classes,  contribuant 
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each  contri bating  in  the  proportion  of  a 
certain  number  of  units,  namely : 

1st  class   25  units 

2d    "    20  " 

3d    "    15  " 

4th  "    10  " 

5th  "    5  " 

6th  "    3  " 

These  coefficients  shall  be  multiplied  by 
the  number  of  the  states  of  each  class, 
and  the  sum  of  the  products  thus  obtained 
shall  furnish  the  number  of  units  by  which 
the  total  expense  is  to  be  divided.  The 
quotient  will  give  the  amount  of  the  unit 
of  expense. 

The  contracting  states  are  classified  as 
follows  in  respect  to  the  division  of  the 
expenses : 

1st  class.— France,  Italy. 
2d     11  . — Spain. 

3d     "  . — Belgium,  Brazil,  Portugal, 
Switzerland. 
4th   "  .—Netherlands. 
5th   "  .— Servia. 
6th   11  . — Guatemala,  Salvador. 

The  Swiss  Government  shall  supervise 
the  expenditure  of  the  International  Bu- 
reau, make  the  necessary  advances,  and 
state  the  annual  account,  which  shall  be 
communicated  to  all  the  other  Govern- 
ments. 

The  International  Bureau  shall  collect 
information  of  every  kind  relating  to  the 
protection  of  Industrial  Property,  and 
shall  compile  from  its  general  statistics, 
which  shall  be  transmitted  to  all  the  Gov- 
ernments. It  shall  occupy  itself  with  ex- 
aminations of  general  utility  which  may 
be  of  interest  to  the  Union,  and  shall  pub- 
lish, with  the  assistance  of  the  documents 
put  at  its  disposal  by  the  various  Govern- 
ments, aperiodicalin  the  French  language 
on  questions  which  concern  the  object  of 
the  Union. 

The  numbers  of  this  periodical  and  all 
the  documents  published  by  the  Interna- 
tional Bureau  shall  be  partitioned  among 
the  Governments  of  the  states  of  the  Union 
in  the  proportion  of  the  number  of  con- 
tributory units  above  mentioned. 

The  copies  and  supplementary  docu- 
ments which  may  be  requested  either  by 
the  said  Governments,  or  by  corporations 
or  private  persons,  shall  be  paid  for  sep- 
arately. 

The  International  Bureau  must  always 
hold  itself  at  the  disposal  of  the  members 
of  the  Union,  in  order  to  furnish  them,  on 
questions  relating  to  the  international 
service  of  Industrial  Property,  with  such 
special  information  as  they  may  need. 

The  Government  of  the  country  where 
the  next  Conference  is  to  be  held  shall 
prepare,  with  the  assistance  of  the  Inter- 
national Bureau,  the  work  of  the  said 
Conference. 


chacune  dans  la  proportion  d'un  certain 
nombre  d'unite's,  savoir : 

lre  classe   25  unites. 

2e     "    20  " 

3*     "    15  " 

4e     "    10  " 

5e     "    5  " 

6e     "   3  " 

Ces  coefficients  seront  multiplies  par  le 
nombre  des  EHats  de  chaque  classe,  et  la 
somme  des  produits  ainsi  obtenus  fournira 
le  nombre  d'unite's  par  lequel  la  dCpense 
totale  doit  etre  divis^e.  Le  quotient  don- 
nera  le  montant  de  l'unite  de  depense. 

Les  fitats  contractants  sont  classes 
ainsi  qu'il  suit,  en  vue  de  la  repartition 
des  frais : 

lre  classe — France,  Italie. 

2e      "    — Espagne. 

3e      "    — Belgique,  BrCsil,  Portugal, 

Suisse. 
4e      "    — Pays-Bas. 
5e      "    — Serbie. 
6e      "    —Guatemala,  Salvador. 

L'Administration  Suisse  surveillera  les 
depensesdu  Bureau  international,  fera  les 
avances  n^cessaires  et  etablira  le  compte 
annuel,  qui  sera  communique"  atoutesles 
autres  Administrations. 

Le  Bureau  international  centralisera 
les  renseignements  de  toute  nature  rela- 
tifs  a"  la  protection  de  la  Propriete  indus- 
trielJe  et  les  r^unira  en  une  statistique 
generale  qui  sera  distribute  a  toutes  les 
Administrations.  II  proce'dera  aux  etudes 
d'utilite  commune  iuteressant  l'Union  et 
r6digera,  al'aide  des  documents  qui  seront 
mis  a  sa  disposition  par  les  diverses  Ad- 
ministrations, une  feuille  pe"riodique,  en 
langue  francaise,  sur  les  questions  con- 
cernant  l'objet  de  l'Union. 

Les  numeros  de  cette  feuille,  de  meme 
que  tons  les  documents  publics  par  le 
Bureau  International,  seront  rtpartis 
entre  les  Administrations  des  Etats  de 
l'Union,  dans  la  proportion  du  nombre 
des  unites  contributives  ci-dessus  men- 
tionne'es. 

Les  exemplaires  et  documents  supple"- 
mentaires  qui  seraient  reclame's,  soit  par 
lesdites  Administrations,  soit  par  des  so- 
cietes  ou  des  particuliers,  seront  payes  a 
part. 

Le  Bureau  international  devra  se  tenir 
en  tout  temps  a  la  disposition  des  Mem- 
bres  de  l'Union,  pour  leur  fournir,  sur  les 
questions  relatives  au  service  interna- 
tional de  la  Propriete  industrielle,  les  ren- 
seignements sptciaux  dont  ils  pourraient 
avoir  besoin. 

L'Administration  du  pays  ou  doit  sin- 
ger la  prochaine  Conference  prtparera, 
avec  le  concours  du  Bureau  international, 
les  travaux  de  cette  Conference. 
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The  director  of  the  International  Bu- 
reau shall  be  present  at  the  sessions  of  the 
Conferences,  and  shall  take  part  in  the 
discussions  without  voting. 

He  shall  make  an  annual  report  on  its 
management,  which  shall  he  communi- 
cated to  all  the  members  of  the  Union. 

The  official  language  of  the  Interna- 
tionel  Bureau  shalj  be  the  French  lan- 
guage. 

7.  The  present  final  protocol,  which 
shall  be  ratified  at  the  same  time  as  the 
Convention  conch: ded  this  day,  shall  be 
considered  as  forming  an  integral  part  of 
that  Convention,  and  shall  have  the  same 
force,  value,  and  duration. 

In  faith  whereof  the  undersigned  pleni- 
potentiaries have  drawn  up  the  present 
protocol. 
Signed:  Be  YENS. 

"  VlLLENEUVE. 

"  Due  DE  Fernan-Nunez. 

"  P.  Challemel-Lacour. 

"  Ch.  Hfrisson. 

"  Ch.  Jagekschmidt. 

"  Crisanto  Medina. 

"  Ressman. 

"  Baron  de  Zuylen  de  Nyevelt. 

"  Jose  da  Silva.  Mendes  Leal. 

"  F.  d'Azevedo. 

"  J.  M.  Torres-Caicedo. 

"  Sima  M.  Marino vitch. 

"  J.  Lardy. 

"  J.  Weibel. 


Le  directeur  du  Bureau  international 
assistera  aux  stances  des  Conferences  et 
prendra  part  aux  discussions  sans  voix 
deliberative.  II  fera,  sur  sa  gestion,  un 
rapport  annuel  qui  sera  communique" 
a  tous  les  membres  de  l'Union. 

La  langue  officielle  du  Bureau  interna- 
tional sera  la  langue  francaise. 

7.  Le  present  Protocole  de  Cloture,  qui 
sera  ratifie*  en  ineme  temps  que  la  Con- 
vention conclue  £  la  date  de  ce  jour,  sera 
conside're'  com  me  faisant  partie  iut^grante 
de  cette  Convention,  et  aura  memes  force, 
vaieur  et  duree. 

En  foi  de  quoi,  les  Pl^nipotentiaires 
soussignes  ont  dresse  le  present  Proto- 


cole. 

Sign  6 : 

Be  YENS. 

<< 

VlLLENEUVE. 

it 

Due  de  Fernan-Nunez. 

a 

P.  Challemel-Lacour. 

t( 

Ch.  Herisson. 

it 

Ch.  Jagerschmldt. 

tt 

Crisanto  Medina. 

tt 

Ressman. 

tt 

Baron  de  Zuylen  de  Nyevelt. 

a 

Jose  da  Silva  Mendes  Leal. 

n 

F.  d'Azevedo. 

u 

J.  M.  Torres  Caicedo. 

it 

Sima  M.  Marino  vitch. 

it 

Lardy. 

J.  Weibel. 

And  whereas  the  several  Contracting  parties  to  the  said  Convention  and  Final 
Protocol  exchanged  the  ratifications  thereof,  at  the  Citv  of  Paris,  on  the  6th  dav  of 
June,  1884 ; 

And  whereas  the  several  States  hereinafter  named,  have  adhered  to  the  said  Con- 
vention and  Final  Protocol  in  virtue  of  Article  XVI.  of  the  said  Convention : 

Great  Britain  March  17,  1884. 

Tunis  March  20,  1884. 

The  Dominican  Republic  October  20,  1884. 

Norway  Julv  1st,  1885. 

Sweden  July  3,  1885. 

And  whereas  in  virtue  of  Article  III.  of  the  Regulation  for  the  Execution  of  the 
said  Convention,  the  several  States  hereinafter  named  have  declared  that  their  acces- 
sion to  the  International  Union  for  the  protection  of  Industrial  Property  includes 
that  of  their  Colonies  and  Possessions  hereinafter  enumerated,  namely  : 

France :  Martinique,  Guadeloupe  and  dependencies,  Reunion  and  dependency 
(Saint  Mary  of  Madagascar)  Cochin-China,  St.  Pierre,  Miquelon,  Guiana,  Senegal 
and  dependencies  (Rivieres  du  Sud,  Grand  Bassam,  Assimie,  Porto  Novo  and  Koto- 
nou),  the  Congo  and  of  the  Gaboon,  Mayotte,  Nossi-Be",  the  French  Establishments 
in  India  (Pondicherry,  Chandernagore,  Karikal,  Mahe",  Yanaon),  New  Caledonia,  the 
French  Establishments  in  Oceanica  (Tahiti  and  dependencies),  Obock  and  Die"go- 
Suarez ; 

Portugal :  The  Azores  and  Madeira ; 

Spain:  Cuba,  Porto  Rico  and  the  Philippines. 

And  whereas  the  Republic  of  Salvador  has  in  virtue  of  Article  XVIII.  of  the  said 
Convention,  denounced  the  same  on  the  17th  day  of  August  1886,  and  will  cease  to 
be  a  member  of  the  International  Union  for  the  Protection  of  Industrial  Property  on 
and  after  the  17th  day  of  August  1887; 

And  whereas  the  Swiss  Confederation  in  virtue  of  the  said  Article  XVI.  of  the  said 
Convention  has  invited  the  United  States  of  America  to  adhere  to  the  said  Conven- 
tion and  Final  Protocol : 

And  whereas  the  President  of  the  United  States  of  America,  by  and  with  the  advice 
and  consent  of  the  Senate  thereof,  did  on  the  29th  day  of  March  1887,  declare  that 
the  United  States  adhere  to  the  said  Convention  and  Final  Protocol  of  the  20th 
March,  1883 : 
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And  whereas  the  Minister  Resident  aud  Consul  General  of  the  United  States  at 
Berne  did,  in  virtue  of  Article  II.  of  the  Regulation  for  the  Execution  of  the  Con- 
vention of  March  "20,  1883,  by  note  of  May  30,  1887,  to  the  Swiss  Federal  Council, 
designate  the  said  thirtieth  day  of  May  1887,  as  the  date  of  accession  of  the  United 
States  of  America  to  the  Union  for  the  Protection  of  Industrial  Property; 

Now,  therefore,  be  it  known  that  I,  Grover  Cleveland,  President  of  the  United 
States  of  America,  have  caused  the  said  Convention  and  Final  Protocol  of  March  20, 
1883,  to  be  made  public,  to  the  end  that  the  same  and  every  article  and  clause  thereof 
may  be  observed  and  fulfilled  with  good  faith  by  the  United  States  and  the  citizens 
thereof. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  caused  the  seal  of  the  United 
States  to  be  affixed. 

Done  at  the  city  of  Washington,  this  11th  day  of  Jnne  in  the  year  of  our  Lord  one 
Tseal  1  thousand  eight  hundred  and  eighty-seven,  and  of  the  Independence  of 
L  the  United  States  of  America  the  one  hundred  and  eleventh. 

Grover  Cleveland. 

By  the  President : 

T.  F.  Bayard, 

Secretary  of  State. 


51st  Congress  t    HOUSE  OF  REPRESENTATIVES.    (  Report 
2d  Session,     f  \  No.  3310. 


JOHN  E.  HARRINGTON . 


December  16,  1890. — Committed  to  the  Committee  of  the  Whole  House  and  ordered 

to  be  printed. 


Mr.  Buchanan,  of  New  Jersey,  from  the  Committee  on  Patents,  sub- 
mitted the  following 

ADVERSE  REPORT: 

[To  accompany  H.  R.  4743.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R.  4743) 
for  the  relief  of  John  R.  Harrington,  would  respectfully  report : 

That  the  committee  at  the  first  session  of  the  present  Congress  adopted 
the  general  policy  of  reporting  favorably  only  such  bills  for  the  extension 
or  renewal  of  letters  patent  as  applied  to  cases  where  the  patentee  had 
been  prevented  from  receiving  the  full  benefit  of  his  invention  because 
of  some  fault  or  remissness  of  some  official  of  the  Government. 
•  This  case  not  falling  within  this  category,  your  committee  would 
recommend  that  the  bill  do  not  pass.  The  annexed  paper  will  explain 
the  case. 


PETITION  OF  JOHN  R.  HARRINGTON. 

To  the  Senate  and  House  of  Representatives  in  Congress  assembled: 

Your  petitioner  respectfully  represents  that  he  is  the  inventor  of  a  carpet  lining, 
and  of  a  machine  for  producing  the  same;  that  the  original  patent  is  dated  April  1, 
1856 ;  that  the  reissues  thereof  were  once  extended  by  the  Commissioner  of  Patents, 
namely  for  seven  years,  from  August  14, 187o  ;  that  said  carpet  lining  is  very  valuable 
to  the  public  by  reason  of  its  prolonging  the  wear  of  carpets  to  the  extent  of  about 
50  per  cent,  of  their  value,  besides  adding  largely  to  the  comfort,  warmth,  etc.,  of 
rooms  in  which  it  is  laid. 

Your  petitioner  further  represents  that  by  reason  of  his  want  of  means  and  other 
matters  not  within  his  control,  and  also  the  loss  of  his  eyesight,  being  for  about 
twenty-one  years  last  past  totally  blind,  he  has  failed  to  obtain  from  the  original 
term  and  the  first  extended  term  a  reasonable  compensation  therefor. 

Your  petitioner  therefore  prays  that  he  may  be  allowed  a  renewal  and  extension  of 
the  said  reissued  letters  patent  for  the  term  of  seven  years,  from  and  after  the  date  of 
the  passage  of  the  act  extending  same. 

And  your  petitioner,  as  in  duty  bound,  will  ever  pray.  Dated  Brooklyn,  N.  Y., 
December  24,  1889. 

his 

John  R.  x  Harrington. 

mark. 

Witness : 
J.  C.  Ward. 
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JOHN  R.  HARRINGTON. 


[House  Report  No.  2592,  Forty-eighth  Congress,  second  session.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R.  6486)  for  the  relief 
of  John  R.  Harrington,  submit  the  following  report: 

That  the  applicant  is  an  old  man  and  entirely  blind,  and  has  been  so  during  the 
greater  portion  of  the  lifetime  of  the  patents,  and  for  this  reason  he  failed  to  realize 
any  adequate  compensation  for  his  invention  and  expenses.  % 

The  invention  consists  in  the  improvement  of  carpet  lining,  and  is  a  foundation 
one,  and  of  great  merit.  It  appears  that  the  most  influential  dealers  in  the  carpet 
trade  in  all  parts  of  the  United  States,  have  petitioned  for  renewal  of  the  patents  to 
the  said  John  R.  Harrington,  and  that  the  manufacturers  are  in  favor  of  the  same. 

No  opposition  appears  to  be  made  to  the  granting  of  the  relief  prayed  for  by  the 
applicant.  The  committee  are  confident  from  all  the  evidence  that  the  failure  to  ob- 
tain compensation  is  not  from  any  neglect  or  default  of  the  applicant. 

The  committee  therefore  recommend  the  passage  of  the  accompanying  bill. 


[House  Eeport  No.  645,  Forty-ninth  Congress,  first  session.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R.  4594)  for  the  re- 
lief of  John  R,  Harrington,  submit  the  following  report  : 

The  committee  adopts  the  House  report  No.  2592,  Forty-eighth  Congress,  second 
session,  as  follows : 

"  That  the  applicant  is  an  old  man  anil  entirely  blind,  and  has  been  so  during  the 
greater  portion  of  the  lifetime  of  the  patents,  and  for  this  reason  lie  failed  to  realize 
any  adequate  compensation  for  his  invention  and  expenses. 

"The  invention  consists  in  the  improvement  of  carpet  lining,  and  is  a  foundation 
one,  and  of  great  merit.  It  appears  that  the  most  influential  dealers  in  the  carpet 
trade  in  all  parts  of  the  United  States  have  petitioned  for  renewal  of  the  patents  to 
the  said  John  R.  Harrington,  and  that  the  manufacturers  are  in  favor  of  the  same. 

"No  opposition  appears  to  be  made  to  the  granting  of  the  relief  prayed  for  by  the 
applicant.  The  committee  are  confident  from  all  the  evidence  that  the  failure  to  ob- 
tain compensation  is  not  from  any  neglect  or  default  of  the  applicant." 

The  committee  recommend  an  amendment  to  the  bill  by  striking  out  all  of  section 
1,  after  the  word  "  act,'7  in  line  It,  and  inserting  as  follows  : 

"And  the  Commissioner  of  Patents  is  hereby  authorized  and  empowered  to  renew4 
and  extend  to  said  John  R.  Harrington  each  of  said  patents  for  the  term  of  seven 
years  from  and  after  his  decision  thereon,  with  the  same  force  and  effect  as  if  each  of 
said  patents  had  been  originally  granted  for  the  term  of  seven  years  from  the  date  of 
his  decision  thereon,  if,  in  his  judgment,  the  same  should  be  renewed  and  extended." 

The  committee  recommend  the  passage  of  the  accompanying  bill  as  amended. 


To  the  honorable  the  Committee  on  Patents  of  the  Souse  of  Representatives,  Fifty-first 

Congress  : 

In  the  matter  of  a  "bill  for  the  relief  of  John  R.  Harrington,"  numbered  H.  R.  4743, 
and  now  pending  before  said  committee. 

BRIEF  IN  BEHALF  OE  THE  REMONSTRANTS  AGAINST  THE  PASSAGE  OF  SAID  BILL. 

In  behalf  of  said  remonstrants  I  respectfully  ask  leave  to  submit  the  following  state- 
ment of  facts  and  reasons  why  the  said  bill  should  not  be  favorably  reported  upon  by 
said  committee  or  passed : 

The  bill  contemplates  the  extension  of  reissued  letters  patent,  numbered  2415  and 
2416,  each  dated  December  11,  186(5,  for  improvements  in  carpet  lining  and  means  for 
producing  the  same,  which  letters  patent  were  granted  to  John  R.  Harrington. 

Briefly  stated  the  history  of  these  patents  is  as  follows  : 

As  early  as  July  16,  1855,  said  Harrington  filed  in  the  Patent  Office  his  caveat, 
claiming  the  substance  of  the  inventions  in  question. 

April  1,  1856,  letters  pateut  No.  14585  were  issued  to  him  for  improvements  in  "  ma- 
chines for  making  carpet  lining,"  for  fourteen  years  from  date,  thus  expiring  on  April 
1,  1870.  A  copy  of  the  rjatent  head,  marked  A*,  and  of  the  drawing,  marked  B*,  is 
hereto  annexed  ;  the  specifications  are  not  annexed,  as  they  are  out  of  print,  and  are 
substantially  the  same  as  those,  hereafter  annexed,  of  the  reissues  of  the  same  patent. 


*  Not  furnished. 


JOHN  R.  HARRINGTON. 
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December  11,  1866,  there  was  a  reissue  of  said  patent  in  two  divisions,  as  follows  : 
Reissued  letters  patent  for  improved  carpet  lining,  dated  December  11,  1866,  for 
fourteen  years  from  April  1,  1856,  and  numbered  2415  (copy  of  the  patent  head  is  an- 
nexed and  marked  C,  and  of  the  drawing,  marked  D,  and  of  the  specifications, 
marked  E). 

Reissued  letters  patent  for  an  "  improved  machine  for  making  carpet  lining,"  dated 
December  11,  1866,  for  fourteen  years  from  April  1,  1856,  and  numbered  2416  (copy  of 
the  patent  head  is  annexed  and  marked  F,*  and  of  the  drawing,  marked  G,*  and  of  the 
specifications,  marked  H). 

These  reissues  expiring,  as  in  the  case  of  the  original  patent,  on  April  1,  1870. 

August  14, 1876,  an  act  entitled  "  An  act  for  the  relief  of  John  R.  Harrington  "  was 
passed  by  Congress  authorizing  the  Commissioner  of  Patents  to  extend  said  reissued 
patents,  and  accordingly  certificates  of  extension  of  both  said  reissued  patents  (Nos. 

2415  and  2416)  were  issued  of  date  November  15,  1876,  for  seven  years  from  August 
14,  1876  (the  date  of  passage  of  the  act).  A  copy  of  the  said  certificate  of  extension 
of  No.  2415  is  hereto  annexed  and  marked  I,*  and  of  said  certificate  of  extension  of  No. 

2416  and  marked  J.* 

The  following  is  a  summary  of  the  dates  : 
Apr.  1,1856.  Original  letters  patent. 
Dec.  11,  1866.  Reissue  of  same  in  two.  divisions. 
Apr.   1,  1870.  Said  patents  expired. 
Aug.  14, 1876.  Act  of  Congress  authorizing  extension. 
Aug.  14,  1876.  Extension  commenced,  as  granted  by  Commissioner. 
Aug.  14,  1883.  Extension  expired. 

The  patent  having  once  expired  for  over  seven  years,  the  patentee  obtained  an  ex- 
tension from  Congress,  and,  it  now  having  for  a  second  time  expired  for  over  six 
years,  he  again  seeks  a  second  extension. 

I  submit  that  it  would  be,  if  not  unprecedented,  as  I  think  it  is,  most  extraordinary 
and  in  the  highest  degree  unjust  under  such  circumstauces  to  permit  the  patents  to 
be  for  a  second  time  extended  by  special  act  of  Congress. 

In  the  first  place,  it  is  not  in  fact  an  "  extensiou"  that  is  asked  for  by  the  former 
patentee,  it  is  the  granting  of  a  new  patent ;  it  should  be  so  considered.  If  it  was  the 
granting  of  an  existing  patent  on  an  invention  which  had  not  become  public  prop- 
erty, the  case  would  be  different.  But  the  patentee  now  asks  that  an  article  should 
be  withdrawn  from  public  manufacture  and  use  and  placed  under  his  exclusive  con- 
trol and  at  his  mercy,  which  for  over  six  years  has  become  common  and  public  prop- 
erty ;  which  the  public  have  understood  that  they  were  at  liberty  to  freely  manufac- 
ture, sell,  and  buy  ;  in  the  manufacture  of  which  large  sums  of  money  have  been  in- 
vested and  manufacturing  "  plants"  established,  in  che  belief  that  the  manufacture 
and  sale  was  free  to  all. 

The  policy  of  the  patent  law  is  against  such  an  extension.  An  inventor  before  ap- 
plying for  his  patent  can  not  make  any  public  sale  of  his  invention ,  because  it  becomes 
then  common  property  ;  how  much  stronger  is  the  case,  where  an  invention  for  over 
thirteen  years  in  all  had  been  public  property,  freely  made  and  usedin  vast  quantities 
all  through  the  United  States. 

The  power  of  Congress  to  extend  patents  is  an  extraordinary  one,  only  used  in  cases 
of  extreme  hardship  and  injustice,  and  especially  where  the  injustice  was  caused  by 
Government  officers,  and  not  granted  where  it  would  operate  to  the  injury  of  vested 
business  interests  or  of  consumers. 

It  is  never  used  to  enable  an  inventor  to  take  to  himself  the  monopoly  of  great 
business  interests,  which  have  grown  up  in  the  belief  that  he  had  no  claim  upon  them. 

If  this  bill  passed,  the  patentee  might  say  to  all  these  large  business  houses :  "  Stop 
your  business,  lose  your  plants,  or  pay  me  whatever  I  demand."  In  other  words,  hold 
manufacturer,  merchant,  and  consumer  entirely  at  his  mercy. 

The  inventor,  after  a  lapse  of  the  patents  for  seven  years,  once  invoked  and  received 
this  extraordinary  assistance  from  Congress ;  he  has  no  right,  after  the  lapse  of  an- 
other six  years,  to  again  invoke  this  assistance  thirty-four  years  after  his  original 
patent  was  granted. 

I  submit  that  this  claim  of  his  is  the  most  extraordinary  one  in  regard  to  extension 
of  patents  ever  brought  before  Congress,  and  unprecedented. 

If  such  a  principle  is  recognized  by  Congresss  as  the  granting  of  a  new  patent  for 
.articles,  which  for  many  years  have  become  public  property,  and  as  such  manufactured 
and  sold,  what  security  can  persons  have  for  entering  into  business  in  regard  to  articles 
formerly  patented  ?  it  requires  no  further  argument  or  illustration  to  show  how  ex- 
tremely dangerous  such  a  doctrine  would  be,  and  how  difficult  it  would  be  to  draw 
the  line  as  to  whether  an  extension  could  be  granted  five  or  fifty  or  a  hundred  years 
after  the  expiration  of  a  patent. 

Very  large  business  interests  are  involved  in  this  question,  which  interests  by  an 
extension  might  be  put  at  the  mercy  of  the  patentee,  and  either  extinguished  or  com- 
pelled to  bear  onerous  burdens,  injurious  to  manufacturer,  dealer,  ana  consumer. 

*  Not  furnished. 


4 


JOHN  R.  HARRINGTON. 


There  are  at  least  eight  carpet  lining  factories  in  this  country,  two  in  Walpoler 
Mass.,  one  in  Chicago,  one  in  New  York,  three  in  Boston,  one  in  Vermont,  and  there 
is  also  one  in  Canada.  I  will  not  delay  the  committee  by  argument  as  to  the  proba- 
ble inability  of  factories  in  this  country,  under  the  burden  of  a  patent,  competing 
with  factories  in  Canada,  free  from  that  burden. 

In  1889  these  factories  in  the  United  States  manufactured  from  65,000  to  75,000 
bales  of  carpet  lining,  having  on  an  average  200  yards  to  a  bale,  making  at  least 
13,000,000  yards.  On  this  enormous  business  the  patentee  asks  Congress  to  impose  a 
tax,  not  for  revenue  or  otherwise  for  the  country's  benefit,  but  for  his  sole  advan- 
tage. 

The  signers  of  the  remonstrances  against  this  extension  manufactured  in  1889  more 
than  95  per  cent,  of  all  the  lining  made  in  this  country  in  that  year.  These  factories 
represent  a  business  of  more  than  $500,000. 

One  establishment,  alone  (the  Union  Carpet  Lining  Company  of  Boston)  have  a 
capital,  invested:  in  their  manufacture  and  their  business,  of  over  $150,000. 

These  factories  have  carried  on  business,  made  their  investments,  and  some  of 
them  established  their  "  plants"  on  the  understanding  that  the  articles  were  free 
from  patents,  and  that  they  could  not  be  subjected  to  royalties  or  other  burdens. 
Prices  have  become  adjusted  accordingly. 

As  a  result  prices  have  been  reduced  more  than  half,  and  as  a  further  result  of  this 
diminution  of  price,  these  articles  have  become  of  common  use  and  necessity,  and 
where  many  formerly  used  old  newspapers  or  similar  inferior  material,  now  everyone 
who  has  a  carpet  feels  that  he  must  have  a  manufactured  carpet  lining. 

The  people  would  not  patiently  submit  to  having  prices  all  through  the  country 
raised  for  the  benefit  of  one  man.  This  would  be  returning  to  the  ancient  English 
doctrine  of  monopolies  for  the  benefit  of  an  individual,  on  salt  or  articles  of  common 
and  almost  universal  use,  and  therefore  free  to  all  to  manufacture  or  sell — a  doctrine 
now  odious  in  even  the  most  despotic  countries. 

I  respectfully  call  your  attention  to  the  weight  ' of  the  remonstrances  against  the 
proposed  extension,  representing  as  they  do  the  largest  houses  in  the  country,  inter- 
ested in  the  matter.  These  remonstrants  employ  in  their  business  from  fifty  to  sev- 
enty-five millions  of  capital.  Some  of  the  individual  remonstrances  represent  more 
than  five  millions  of  capital. 

Among  the  others,  I  beg  to  call  your  attention  especiallv  to  the  great  carpet  house* 
of  W.  &  J.  Sloane,  of  New  York,  Marshall,  Field  &  Co.,  of  Chicago,  E.  S.  Higgins  & 
Co.,  of  New  York,  John  &  James  Dobson.of  Philadelphia,  Jordan,  Marsh  &  Co.,  of 
Boston,  D.  N.  &  E.  Walter  &  Co.,  of  San  Francisco,  Hilton,  Hughes  &.  Denning,  of 
New  York,  John  H.  Pray,  Sons  &  Co.,  of  Boston,  Joel  Goldthwait  &  Co.,  of  Boston, 
and  also  to  the  Union  Carpet  Lining  Company,  of  Boston,  the  largest  manufacturers 
of  carpet  lining  in  the  country,  and  J.  P.  &  J.  G.  Ray,  of  Rhode  Island,  also  manu- 
facturers of  the  lining.  It  is  no  exaggeration  to  say  that  the  whole  carpet  and  carpet 
lining  trade  of  the  country  is  opposed  to  this  extension. 

I  assume  that  your  committee  will  not  in  the  investigation  of  this  question  reach 
the  point  of  whether  the  patentee  has  received  adequate  compensation,  and  that  for 
the  above  and  other  reasons,  which  will  occur  to  the  committee,  under  no  circum- 
stances will  an  extension  of  this  extraordinary  nature  be  granted. 

Aside,  however,  from  the  above  I  submit  that  the  former  pateu tee  could  not,  if 
obliged  to  disclose  all  that  he  has  received  on  account  of  his  invention,  and  how  he 
has  parted  with  his  interests  in  the  past,  and  in  and  to  the  extension,  if  it  should  be 
granted,  make  out  a  case  to  entitle  him  to  the  legislation  which  he  seeks. 

The  American  Carpet  Lining  Company  alone  (a  corporation  formerly  in  the  busi- 
ness) paid  to  said  Harrington  from  March  1,  1877,  to  August  14,  1883,  about  $13,000. 
This  can  be  established  by  affidavits,  which,  with  other  evidence,  I  shall  ask  the  privi- 
lege of  submitting,  if  the  committee  shall  decide  to  give  a  hearing,  or  that  the  case 
warrants  their  assuming  the  labor  of  investigating  accounts.  Before  this  he  had 
also  received  compensation,  probably  at  the  rate  of  $2,000  per  year  for  several  years, 
but  the  exact  amounts  I  can  not  state,  although  Harrington  and  other  witnesses,  if 
before  the  committee,  could  state  the  amounts  particularly.  It  may  be  sufficient  to 
state  that  Harrington  has  received  at  different  times  compensation  amounting  in  the 
aggregate  to  a  large  sum  for  the  use  of  his  inventions. 

The  extension,  if  granted,  will  inure  largely  to  the  benefit  of  others  than  the  in- 
ventor. He  has  heretofore  made  agreements  by  which  he  has  granted  to  others  the 
principal  portion  of  the  benefits  of  an  extension,  if  it  should  be  granted  by  former 
Congresses,  and  I  submit  with  confidence  that  a  hearing  before  the  committee  and 
an  examination  before  them  of  Harrington  and  others  will  disclose  that  this  exten- 
sion, if  granted,  will  be  for  the  benefit  principally  of  other  parties  than  Harrington, 
and  that  he  will  share  in  such  benefits  in  very  small  proportion. 

The  patents  in  question  were  always  of  doubtful  validity;  there  was  much  litiga- 
tion in  regard  to  them,  and  their  validity  was  not  established  by  any  decision  of 
court ;  and  the  patentee  and  those  interested  in  the  patents  preferred  to  take  smaller 
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consideration  and  to  compromise  cases  rather  than  run  the  risk  of  final  adjudications 
against  them,  the  opinions  of  eminent  experts  in  patent  law  being  that  the  patents 
were  not  valid.  An  extension  now  of  the  patents  would  only  lead  to  renewed  and 
expensive  litigation,  vexatious  to  manufacturers  and  patentee,  and  of  no  benefit  to 
either,  or  any  one  except  counsel  interested  in  obtaining  the  extension,  and  to  whom 
the  most  of  the  profits  of  any  extension  would  probably  come. 

For  the  above  reasons  I  respectfully  submit  that  the  said  extension  should  not  be 
granted. 

If.  however,  the  committee  shall  propose  to  give  a  hearing  in  the  matter,  I  ask 
that  I  may  be  notified  thereof,  and  have  an  opportunity  to  be  present  and  to  confront 
the  witnesses  for  the  patentee,  and  to  present  further  evidence  in  the  matter. 

All  of  which  is  respectfully  submitted. 

S.  Z.  Bowman, 

Counsel  or  Jo  hn  A.  Pray,  Sons     Co.,  Union  Mill  Co.  ;  J.  P.     J.  G.  Bay  ; 

Willard,  Lewis  Sf  Co.,  Union  Carpet  Lining  Co.,  remonstrants. 


A. 

DEPARTMENT  OP  THE  INTERIOR,  UNITED  STATES  PATENT  OFFICE. 

To  all  persons  to  whom  these  presents  shall  come,  greeting : 

This  is  to  certify  that  the  annexed  is  a  true  copy  from  the  records  of  this  office  of 
the  patent  head  in  the  matter  of  the  letters  patent  granted  John  R.  Harrington 
April  1,  1856,  Number  14,585,  for  improvement  in  machines  for  making  carpet  lining. 

In  testimony  whereof  I,  C.E.  Mitchell,  Commissioner  of  Patents,  have  caused  the 
seal  of  the  Patent  Office  to  be  affixed  this  1st  day  of  February,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety,  and  of  the  independence  of  the  United 
States  the  one  hundred  and  fourteenth. 

[seal.]  C.  E.  Mitchell^ 

Commissioner. 


[No.  14585.] 

UNITED  STATES  OF  AMERICA. 

To  all  to  whom  these  letters  patent  shall  come  : 

Whereas  John  R.  Harrington,  of  Dayton,  Ohio,  has  alleged  that  he  has  invented  new 
and  useful  machines  for  making  carpet  lining,  which  he  states  have  not  been  known  or 
used  before  his  application ;  has  made  oath  that  he  is  a  citizen  of  the  United  States, 
that  he  does  verily  believe  that  he  is  the  original  and  first  inventor  or  discoverer  of 
the  said  machines,  and  that  the  same  have  not,  to  the  best  of  his  knowledge  and  be- 
lief, been  previously  known  or  used;  has  paid  into  the  Treasury  of  the  United  States 
the  sum  of  thirty  dollars,  and  presented  a  petition  to  the  Commissioner  of  Patents 
signifying  a  desire  of  obtaining  an  exclusive  property  in  the  said  machines,  and  pray- 
ing that  a  patent  may  be  granted  for  that  purpose : 

These  are,  therefore,  to  grant,  according  to  law,  to  the  said  John  R.  Harrington, 
his  heirs,  administrators,  or  assigns,  for  the  term  of  fourteen  years  from  the  first  day 
of  April,  one  thousand  eight  hundred  and  fifty-six,  the  full  and  exclusive  right  and. 
liberty  of  making,  constructing,  using,  and  vending  to  others  to  be  used,  the  said 
machines,  a  description  whereof  is  given  in  the  words  of  the  said  Harrington  in  the 
schedule  hereunto  annexed,  and  is  made  a  part  of  these  presents. 

In  testimony  whereof,  I  have  caused  these  letters  to  be  made  patent,  and  the  seal 
of  the  Patent  Office  has  been  hereunto  affixed. 

Given  under  my  hand,  at  the  city  of  Washington,  this  first  day  of  April,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fifty-six,* and  of  the  Independence 
of  the  United  States  of  America  the  eightieth. 

[seal.]  Robert  McClelland, 

Secretary  of  the  Interior. 

Countersigued,  and  sealed  with  the  seal  of  the  Patent  Office. 

C  Mason, 

Commissioner  of  Patents. 
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To  the  honorable  the  Committee  on  Patents  of  the  House  of  Representatives,  Fifty-first 
Congress : 

The  undersigned,  being  interested  either  in  the  manufacture  or  sale  of  carpet  lin- 
ings, respectfully  and  earnestly  protest  against  the  passage  of  a  bill  entitled  "A  bill 
for  the  relief  of  John  R.  Harrington,"  numbered  "  H.  R.  4743,"  and  now  pending  be- 
fore the  said  committee,  and  which  contemplates  the  extension  of  certain  letters 
patent  for  improvements  in  carpet  linings. 

The  said  letters  patent  expired  several  years  ago,  and  since  said  expiration  the 
business  of  manufacturing  carpet  linings  has  been  carried  on  extensively  by  many 
establishments  in  the  belief  that  such  patents  had  finally  expired,  and  prices,  both 
of  manufacture  and  to  dealers,  have  long  become  adjusted  accordingly. 

To  revive  old  patents,  long  since  expired,  and  in  regard  to  which  large  business 
interests  had  acted  in  the  belief  that  the  articles  patented  thereby  had  become  public 
and  common  property,  and  on  the  strength  of  such  belief  had  invested  large  sums  of 
money  in  the  manufacture  and  sale  of  such  articles,  would  be  in  the  highest  degree 
unjust  and  would  place  such  interests  at  the  mercy  of  the  patentee. 

The  undersigned  submit  that  the  granting  of  such  an  extension  would  be  opposed 
to  public  policy  and  injurious  to  extensive  business  interests,  and  respectfully  petition 
that  the  committee  will  report  adversely  upon  said  bill. 

Marshall  Field  &  Co. 


To  the  honorable  the  Committee  on  Patents  of  the  House  of  Representatives,  Fifty-first 
Congress  : 

The  undersigned,  being  interested  either  in  the  manufacture  or  sale  of  carpet  lin- 
ings, respectfully  and  earnestly  protest  against  the  passage  of  a  bill  entitled  u  A  bill 
for  the  relief  of  John  R.  Harrington,"  numbered  "  H.  R.  4743,"  and  now  pending  be- 
fore the  said  committee,  and  which  contemplates  the  extension  of  certain  letters 
patent  for  improvements  in  carpet  linings. 

The  said  letters  patent  expired  several  years  ago,  and  since  said  expiration  the 
business  of  manufacturing  carpet  linings  has  been  carried  on  extensively  by  many 
establishments  in  the  belief  that  such  patents  had  finally  expired,  and  prices,  both 
of  manufacture  and  to  dealers,  have  long  become  adjusted,  accordingly. 

To  revive  old  patents,  long  since  expired,  and  in  regard  to  which  large  business 
interests  had  acted  in  the  belief  that  the  articles  patented  thereby  had  become  pub- 
lic and  common  property,  and,  on  the  strength  of  such  belief,  had  invested  large 
sums  of  money  in  the  manufacture  and  sale  of  such  articles,  would  be  in  the  highest 
degree  unjust  and  would  place  such  interests  at  the  mercy  of  the  patentee. 

The  undersigned  submit  that  the  granting  of  such  an  extension  would  be  opposed 
to  public  policy  and  injurious  to  extensive  business  interests,  and  respectfully  peti- 
tion that  the  committee  will  report  adversely  upon  said  bill. 

W.  &  J.  Sloane. 

Lord  &  Taylor. 

Hilton,  Hughes  &  Denning. 

E.  J.  Denning  &  Co. 

D.  N.  &  E.  Walton  Co.,  San  Francisco,  Cal. 


To  the  honorable  the  Committee  on  Patents  of  the  House  of  Representatives,  Fifty-first 
Congress. 

The  undersigned,  being  interested  either  in  the  manufacture  or  sale  of  carpet  lin- 
ings, respectfully  and  earnestly  protest  against  the  passage  of  a  bill  entitled  "A  bill 
for  the  relief  of  John  R.  Harrington,  numbered  H.  R.  4743,"  and  now  pending  before 
said  committee,  and  which  contemplates  the  extension  of  certain  letters  patent  for 
improvements  in  carpet  linings. 

The  said  letters  patent  expired  several  years  ago,  and  since  said  expiration  the 
business  of  manufacturing  carpet  linings  has  been  carried  on  extensively  by  many 
establishments  in  the  belief  that  such  patents  had  finally  expired,  and  prices,  both 
of  manufacture  and  to  dealers,  have  long  been  adjusted  accordingly. 

To  revive  old  patents  long  since  expired  and  in  regard  to  which  large  business 
interests  had  acted  in  the  belief  that  the  articles  patented  thereby  had  become  pub- 
lic and  common  property,  and  on  the  strength  of  such  belief  had  invested  large  sums 
of  money  in  the  manufacture  and  sale  of  such  articles,  would  be  in  the  highest  degree 
unjust  and  would  place  such  interests  at  the  mercy  of  the  patentee. 
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The  undersigned,  submit  that  the  granting  of  such  an  extension  would  be  opposed 
to  public  policy  and  injurious  to  extensive  business  interests,  and  respectfully  peti- 
tion that  the  committee  will  report  adversely  upon  said  bill. 

Joel  Goldthwait  &  Co.,  Boston. 

John  A.  Pray  Sons  &  Co.,  Boston. 

Torre y,  Bright  &  Capen,  Boston. 

W.  H.  Chipman  &  Co. 

Willard,  Lewis  &  Co. 

Hill  &  Cutler. 

Union  Mill  Co., 
By  A.  C.  Hill,  Attorney. 

H.  A.  Hartley  &  Co. 

Jordan,  Marsh  &  Co. 

J.  P.  &  J.  G.  Ray. 


To  the  honorable  the  Committee  on  Patents,  of  the  House  of  Representatives,  Fifty-first 
Congress : 

The  undersigned,  being  interested  either  in  the  manufacture  or  sale  of  carpet  lin- 
ings, respectfully  and  earnestly  protest  against  the  passage  of  a  bill  entitled  "A 
bill  for  the  relief  of  John  R.  Harrington,"  numbered  H.  R.  4743,  and  now  pend- 
ing before  the  said  committee,  and  which  contemplates  the  extension  of  certain 
letters  patent  for  improvements  in  carpet  linings.  ,  'i^ZL 
The  said  letters  patent  expired  several  years  ago,  and  since  said  expiration  the 
business  of  manufactuiiug  carpet  linings  has  been  carried  on  extensively  by  many 
establishments  in  the  belief  that  such  patents  had  finally  expired,  and  prices,  both  of 
manufacture  and  to  dealers,  have  long  become  adjusted  accordingly. 

To  revive  old  patents  long  since  expired,  and  in  regard  to  which  large  business 
interests  had  acted  in  the  belief  that  the  articles  patented  thereby  had  become  pub- 
lic and  common  property,  and  on  the  strength  of  such  belief  had  invested  large  sums 
of  money  in  the  manufacture  and  sale  of  such  articles,  would  be  in  the  highest  de- 
gree unjust  and  would  place  such  interests  at  the  mercy  of  the  patentee. 

The  undersigned  submit  that  the  granting  of  such  an  extension  would  be  opposed 
to  public  policy  and  injurious  to  extensive  business  interests,  and  respectfully  peti- 
tion that  the  committee  will  report  adversely  upon  said  bill. 

M'Callum  &  Sloan,  Philadelphia. 
Boyd,  White  &  Co.,  Philadelphia,  Pa. 
E.  R.  Artman  &  Co.,  Philadelphia,  Pa. 
Samuel  Bunting's  Sons  &  Co.,  Philadelphia,  Pa. 
Alfred  H.  Love  &  Co.,  Philadelphia. 
John  &  James  Dobson,  Philadelphia. 
Schwartz  &  Graff,  Philadelphia. 
George  E.  Hamlin  &  Co.,  New  York. 
Tefft,  Weller  &  Co., 
Per  J.  W.  Miller,  New  York. 

Dunham,  Buckley  &  Co., 
Per  Barbee,  New  York. 

E.  S.  Higgins  &  Co., 
Per  Geo.  S.  Squire,  Manager,  New  York. 


51st  Congress,  \  HOUSE  OF  EEPEE SENT ATIY E S .    i  Eeport 
2d  Session,     f  \  No.  3462. 


COMMISSIONERS  TO  REVISE  THE  STATUTES  RELATING  TO 

PATENTS. 


January  15,  1891. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Buchanan,  from  the  Committee  on  Patents,  submitted  the  follow- 
ing 

REPORT: 

[To  accompany  H.  R.  12968] 

The  Committee  on  Patents,  having  had  under  consideration  the  bill  (H. 
R.  12968)  appointing  commissioners  to  revise  the  statutes  relating  to 
patents,  trade  and  other  marks,  respectfully  report  that  the  bill  is  sim- 
ilar to  bill  H.  R.  12216,  heretofore  favorably  reported  from  said  com- 
mittee (see  Report  3281),  except  that  the  present  bill  calls  for  no  appro- 
priation, providing  that  the  work  done  under  its  provisions  shall  not 
be  a  charge  upon  the  Treasury. 

Your  committee  recommend  the  passage  of  the  bill.  A  copy  of  the 
convention  referred  to  in  the  bill  is  hereto  annexed. 


PROTECTION  OF  INDUSTRIAL  PROPERTY. 

Convention  and  final  protocol  betiveen  the  United  States,  Belgium,  Brazil,  the  Dominican 
Republic,  France,  Great  Britain,  Guatemala,  Italy,  the  Netherlands,  Norway,  Portu- 
gal, Salvador*  Servia,  Spain,  Sweden,  the  Swiss  Confederation,  and  Tunis,  for  the  pro- 
tection of  industrial  property . 

Concluded  at  Paris,  March  20,  1883. 

Exchange  of  Ratifications  by  Signatory  Powers,  June  6,  1884. 
Adhesion  to  the  Convention  advised  by  the  Senate,  March  2,  1887. 
Ratified  by  the  President,  March  29, 1887. 

Accession  of  the  United  States  to  the  Union  announced  by  the  Minister  Resident  and  Consul- 

General  of  the  United  States  at  Berne  to  the  Federal  Council  of  Switzerland,  May  30, 1887. 
Proclaimed,  June  11,  1887. 

By  the  President  of  the  United  States  of  America, 
a  proclamation. 

Whereas  a  Convention  and  Final  Protocol,  in  the  French  language,  for  the  Protec- 
tion of  Industrial  Property  were  concluded  on  the  26th  day  of  March,  1883,  at  Paris, 
France,  between  the  Kingdom  of  Belgium  and  the  Empire  of  Brazil,  the  French  Re- 
public, the  Republic  of  Guatemala,  the  Kingdom  of  Italy,  the  Kingdom  of  the  Nether- 
lands, the  Kingdom  of  Portugal,  the  Republic  of  Salvador,  the  Kingdom  of  Servia/ 
the  Kingdom  of  Spain,  and  the  Swiss  Confederation,  the  tenor  of  which  Convention 
and  Final  Protocol  is  as  follows : 


*  The  Republic  of  Salvador  has  announced  its  intention  of  withdrawing  from  the 
Union  on  and  after  August  17,  1887. 
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STATUTES  RELATING  TO  PATENTS. 

Convention  for  the  Protection  of  Industrial  Property. 


His  Majesty  the  King  of  the  Belgians;  His  Majesty  the  Emperor  of  Brazil;  His 
Majesty  the  King  of  Spain  ;  The  President  of  the  French  Republic;  The  President  of 
the  Republic  of  Guatejnela ;  His  Majesty  the  King  of  Italy;  His  Majesty  the  King  of 
the  Netherlands  ;  His  Majesty  the  King  of  Portugal  and  the  Algarves  ;  the  President 
of  the  Republic  of  Salvador;  His  Majesty  the  King  of  Servia;  the  Federal  Council 
of  the  Swiss  Confederation  ; 

Equally  animated  by  the  desire  to  assure,  by  common  accord,  a  complete  and  effi- 
cacious protection  to  the  industry  and  commerce  of  the  subjects  of  their  respective 
states,  and  to  contribute  to  the  safe-guard  of  the  rights  of  inventors,  and  to  the  loy- 
alty of  commercial  transactions,  have  resolved  to  conclude  a  Convention  to  that  effect, 
and  have  named  as  their  Plenipotentiaries  the  following: 

His  Majesty  the  King  of  the  Belgians  :  Baron  Beyens,  Grand  Officer  of  his  Royal  Order 
of  Leopold,  Grand  Officer  of  the  Legion  of  Honor,  etc.,  His  Envoy  Extraordinary 
and  Minister  Plenipotentiary  at  Paris; 

His  Majesty  the  Emperor  of  Brazil :  M.  Jules  Constant,  Count  de  Villeneuve,  Mem- 
ber of  the  Council  of  His  Majesty,  His  Envoy  Extraordinary  and  Minister  Plenipo- 
tentiary near  His  Majesty  the  King  of  the  Belgians,  Commander  of  the  Order  of 
Christ,  Officer  of  His  Order  of  the  Rose,  Knight  of  the  Legion  of  Honor,  etc. ; 

His  Majesty  the  King  of  Spain  :  His  Excellency  the  Duke  de  Fernan-Nunez,  de  Mon- 
tellauo,  and  Del  Arco,  Count  de  Cervellon,  Marquis  of  Almonacir,  Grandee  of  Spain 
of  the  1st  Class,  Knight  of  the  distinguished  Order  of  the  Golden  Fleece,  Grand  Cross 
of  the  Order  of  Charles  III.,  Knight  of  Calatrava,  Grand  Cross  of  the  Legion  of 
Honor,  etc.,  Senator  of  the  Kingdom,  His  Amhassador  Extraordinary  and  Plenipoten 
tiary  at  Paris ; 

The  President  of  the  French  Republic  :  Mr.  Paul  Challemel-Lacour,  Senator,  Minister 
of  Foreign  Affairs  Mr.  H6risson,  Deputy,  Minister  of  Commerce  ;  Mr.  Charles  Jager- 
schmidt,  Minister  Plenipotentiary  of  1st  class,  Officer  of  the  National  Order  of  the 
Legion  of  Honor. 

The  President  of  the  Republic  of  Guatemala  :  Mr.  Crisanto  Medina,  Officer  of  the  Le- 
gion of  Honor,  etc.,  His  Envoy  Extraordinary  and  Minister  Plenipotentiary  at  Paris  ; 

His  Majesty  the  King  of  Italy :  Mr.  Constantin  Ressman,  Commander  of  His  Orders 
of  St.  Maurice  and  St.  Lazarus,  and  of  the  Crown  of  Italy,  Commander  of  the  Legion 
of  Honor,  etc.,  Counsellor  of  the  Embassy  of  Italy  at  Paris ; 

His  Majesty  the  King  of  the  Netherlands  :  Baron  de  Zuylen  de  Nyevelt,  Commander 
of  His  Order  of  the  Lion  of  the  Netherlands,  Grand  Cross  of  His  Grand  Ducal  Order 
of  the  Oaken  Crown  and  of  the  Golden  Lion  of  Nassau,  Grand  Officer  of  the  Legion 
of  Honor,  etc.,  His  Envoy  Extraordinary  and  Minister  Plenipotentiary  at  Paris  ; 

His  Majesty  the  King  of  Portugal  and  the  Algarves:  Mr.  Jose"  da  Silva  Mendes  Leal, 
Counsellor  of  State,  Peer  of  the  Kingdom,  Minister  and  Honorary  Secretary  of  State, 
Grand  Cross  of  the  Order  of  St.  James,  Knight  of  the  Order  of  the  Tower  and  of  the 
Sword  of  Portugal,  Grand  Officer  of  the  Legion  of  Honor,  etc.,  His  Envoy  Extraordi- 
nary and  Minister  Plenipotentiary  at  Paris  ;  Mr.  Fernand  de  Azevedo,  Officer  of  the 
Legion  of  Honor,  etc. ,  First  Secretary  of  the  Legation  of  Portugal  at  Paris  ; 

The  President  of  the  Republic  of  Salvador :  Mr.  Torres  Caicedo,  Corresponding  Mem- 
ber of  the  Institute  of  France,  Grand  Officer  of  the  Legion  of  Honor,  etc.,  His  Envoy 
Extraordinary  and  Minister  Plenipotentiary  at  Paris; 

His  Majesty  the  King  of  Servia :  Mr.  Sirna  M.  Marinovitch,  Charg6  d' Affaires  ad  in- 
terim of  Servia,  Knight  of  the  Royal  Order  of  Takovo,  etc. ; 

And  the  Federal  Council  of  the  Siviss  Confederation :  Mr.  Charles  Edward  Lardy,  its 
Envoy  Extraordinary  and  Minister  Plenipotentiary  at  Paris  ;  Mr.  J.  Weibel,  Engineer 
at  Geneva,  President  of  the  Swiss  Section  of  the  permanent  Commission  for  the  pro- 
tection of  Industrial  Property. 

Who,  after  having  communicated  to  each  other  their  respective  full  powers,  found 
to  be  in  good  and  due  form,  have  agreed  upon  the  following  Articles: 

Article  I. 

The  Governments  of  Belgium,  of  Brazil,  of  Spain,  of  France,  of  Guatemala,  of  Italy, 
of  the  Netherlands,  of  Portugal,  of  Salvador,  of  Servia  and  of  Switzerland,  have  con- 
stituted themselves  into  a  state  of  Union  for  the  protection  of  Industrial  Property. 

Article  II. 

The  subjects  or  citizens  of  each  of  the  contracting  States  shall  enjoy,  in  all  the  other 
States  of  the  Union,  so  far  as  concerns  patents  for  inventions,  trade  or  commercial 
marks,  and  the  commercial  name,  the  advantages  that  the  respective  laws  thereof  at 
present  accord,  or  shall  afterwards  accord  to  subjects  or  citizens.    In  consequence 
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they  shall  have  the  same  protection  as  these  latter,  and  the  same  legal  recourse 
against  all  infringements  of  their  rights,  under  reserve  of  complying  with  the  for- 
malities and  conditions  imposed  upon  subjects  or  citizens  by  the  domestic  legislation 
of  each  State. 

Article  III. 

Are  assimilated  to  the  subjects  or  citizens  of  the  contracting  States,  the  subjects  or 
citizens  of  States,  not  forming  part  of  the  Union,  who  are  domiciled  or  have  indus- 
trial or  commercial  establishments  upon  the  territory  of  one  of  the  States  of  the  Union. 

Article  IV. 

Any  one  who  shall  have  regularly  deposited  an  application  for  a  patent  of  inven- 
tion, of  an  industrial  model,  or  design,  of  a  trade  or  commercial  mark,  in  one  of  the 
contracting  States,  shall  enjoy  for  the  purpose  of  making  the  deposit  in  the  other 
States,  and  under  reserve  of  the  rights  of  third  parties,  a  right  of  priority  during  the 
periods  hereinafter  determined. 

In  consequence,  the  deposit  subsequently  made  in  one  of  the  other  States  of  the 
Union,  before  the  expiration  of  these  periods  cannot  be  invalidated  by  acts  performed 
in  the  interval,  especially  by  another  deposit,  by  the  publication  of  the  invention  or 
its  workings  by  a  third  party,  by  the  sale  of  copies  of  the  design  or  model,  by  the 
employment  of  the  mark. 

The  periods  of  priority  above  mentioned  shall  be  six  months  for  patents  of  inven- 
tion and  three  months  for  designs  or  industrial  models,  as  well  as  for  trade  or  com- 
mercial marks.  They  shall  be  augmented  by  one  month  for  countries  beyond  the 
seas. 

Article  V. 

The  introduction  by  the  patentee  into  countries  where  the  patent  has  been  granted, 
of  articles  manufactured  in  any  other  of  the  States  of  the  Union,  shall  not  entail  for- 
feiture. 

The  patentee,  however,  shall  be  subject  to  the  obligation  of  working  his  patent 
comfortably  to  the  laws  of  the  country  into  which  he  has  introduced  the  patented 
articles. 

Article  VI. 

Every  trade  or  commercial  mark  regularly  deposited  in  the  country  of  origin  shall 
be  admitted  to  deposit  and  so  protected  in  all  the  other  countries  of  the  Union. 

Shall  be  considered  as  country  of  origin,  the  country  where  the  depositor  has  his 
principal  establishment. 

If  this  principal  establishment  is  not  situated  in  one  of  the  countries  of  the  Union, 
shall  be  considered  as  country  of  origin  that  to  which  the  depositor  belongs. 

The  deposit  may  be  refused,  if  the  object,  for  which  it  is  asked,  is  considered  con- 
trary to  morals  and  to  public  order. 

Article  VII. 

The  nature  of  the  production  upon  which  the  trade  or  commercial  mark  is  to  be 
affixed  can  not  in  any  case  be  an  obstacle  to  the  deposit  of  the  mark. 

Article  VIII. 

The  commercial  name  shall  be  protected  in  all  the  countries  of  the  Union  without 
obligation  of  deposit,  whether  it  forms  part  or  not,  of  a  trade  or  commercial  mark. 

Article  IX. 

Every  production  bearing,  unlawfully,  a  trade  or  commercial  mark,  or  a  commer- 
cial name,  may  be  seized  upon  importation  into  those  of  the  States  of  the  Union  in 
which  such  mark  or  such  commercial  name  has  a  right  to  legal  protection. 

The  seizure  shall  take  place  either  at  the  instance  of  the  public  prosecutor  or  of  the 
interested  party,  conformably  to  the  domestic  legislation  of  each  State. 
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Article  X. 

The  provisions  of  the  preceding  article  shall  be  applicable  to  every  production 
bearing  falsely  as  indication  of  origin,  the  name  of  a  stated  locality  when  this  indi- 
cation shall  be  joined  to  a  fictitious  commercial  name  or  a  name  borrowed  with  fraud- 
ulent iotention. 

Is  reputed  interested  party  every  manufacturer  or  trader  engaged  in  the  manu- 
facture or  sale  of  this  production,  when  established  in  the  locality  falsely  indicated 
as  the  place  of  export. 

Article  XI. 

The  High  Contracting  parties  engage  between  themselves  to  accord  a  temporary 
protection  to  patentable  inventions,  to  industrial  designs  or  models  as  well  as  to  trade 
or  commercial  marks  for  the  productions,  which  may  figure  at  official  or  officially 
recognized  International  Exhibitions. 

Article  XII. 

Each  one  of  the  High  Contracting  parties  engages  to  establish  a  special  service  of 
Industrial  Property  and  a  Central  Dep6t,  for  giving  information  to  the  public,  con- 
cerning patents  of  invention,  industrial  designs  or  models  and  trade  or  commercial 
marks. 

Article  XIII. 

An  International  Office  shall  be  organized  under  the  title  of  11  International  Bureau 
of  the  Union  for  the  Protection  of  Industrial  Property." 

This  Bureau,  the  cost  of  which  shall  be  supported  by  the  Governments  of  all  the 
contracting  States,  shall  be  placed  under  the  high  authority  of  the  Superior  Admin- 
istration of  the  Swiss  Confederation,  and  shall  work  under  its  supervision.  Its 
powers  shall  be  determined  by  common  accord  between  the  States  of  the  Union. 

Article  XIV. 

The  present  convention  shall  be  submitted  to  periodical  revisions  for  the  purpose 
of  introducing  improvements  calculated  to  perfect  the  system  of  the  Union. 

With  this  object,  Conferences  shall  take  place  successfully  in  one  of  the  contract- 
ing States  between  the  delegates  of  said  States. 

The  next  meeting  shall  take  place  in  1885  at  Rome. 

Article  XV. 

It  is  understood  that  the  High  Contracting  parties  respectively  reserve  the  right 
to  make,  separately,  between  themselves,  special  arrangements  for  the  protection  of 
industrial  property  so  far  as  these  arrangements  shall  not  interfere  with  the  pro- 
visions of  the  present  convention. 

Article  XVI. 

The  States  that  have  not  taken  part  in  the  present  convention  shall  be  admitted 
to  adhere  to  the  same  upon  their  application. 

This  adhesion  shall  be  notified  through  the  diplomatic  channel  to  the  Government 
of  the  Swiss  Confederation  and  by  the  latter  to  all  the  others. 

It  shall  convey,  of  full  right,  accession  to  all  the  clauses  and  admission  to  all  the 
advantages  stipulated  by  the  present  convention. 

Article  XVII. 

The  execution  of  the  reciprocal  engagements  contained  in  the  present  convention 
is  subordinated  so  far  as  needful,  to  the  accomplishment  of  the  formalities  and  rules 
established  by  the  Constitutional  laws  of  such  of  the  High  Contracting  parties  as  are 
bound  to  ask  the  application  thereof,  which  they  agree  to  do  within  the  shortest  de- 
lay possible. 
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Article  XVIII. 


The  present  convention  shall  be  put  into  execution  within  a  month  after  exchange 
of  ratifications,  and  shall  remain  in  force  during  a  period  of  time  not  determined, 
until  the  expiration  of  one  year  from  the  day  upon  which  the  denunciation  shall  be 
made. 

This  denunciation  shall  be  addressed  to  the  Government  empowered  to  receive  ad- 
hesions. It  shall  only  produce  its  effect  as  regards  the  State  making  it,  the  conven- 
tion remaining  executory  for  the  other  contracting  parties. 


Article  XIX. 

The  present  Convention  shall  be  ratified  and  the  ratifications  shall  be  exchanged 
at  Paris,  within  the  period  of  one  year  at  the  latest. 

In  witness  whereof  the  respective  Plenipotentiaries  have  signed  it  and  affixed  to  it 
their  seals . 

Done  at  Paris  the  20th  of  March,  1883. 

[seal  J  Beyens. 

"  "VlLLENEUVE. 

"  Due  de  Fernan-Ntjnez. 

"  P.  Challemel-Lacour. 

u  Ch.  Herisson. 

"  Ch.  Jagerschmidt. 

"  Crisanto  Medina. 

"  Ressman. 

"  Baron  de  Ztjylen  De  Nyevelt. 

"  Jose  Da  Silva  Mendes  Leal. 

"  F.  D'Azevedo. 

"  J.  M.  Torres-Caicedo. 

"  SlMA  M.  MARINOVITCH. 

"  Lardy. 

*'  J.  Weibel. 


FINAL  PROTOCOL. 


On  proceeding  to  the  signature  of  the  convention,  concluded  this  day  between  the 
Governments  of  Belgium,  Brazil,  Spain,  France,  Guatemala,  Italy,  the  Netherlands, 
Portugal,  Salvador,  Servia,  and  Switzerland,  for  the  protection  of  industrial  property, 
the  undersigned  plenipotentiaries  have  agreed  on  the  following  : 

1.  The  words  Industrial  Property  are  to  be  understood  in  their  widest  acceptation, 
in  the  sense  that  they  apply  not  only  to  the  productions  of  industry  properly  so  called, 
but  equally  to  the  productions  of  agriculture  (wines,  grains,  fruits,  cattle,  &c.,)  and 
to  mineral  productions  used  in  commerce  (mineral  waters,  &c). 

2.  Under  the  name  Patents  of  Invention  are  included  the  various  classes  of  indus- 
trial patents  granted  by  the  laws  of  the  contracting  states,  such  as  patents  of  im- 
portation, patents  of  improvement,  &c. 

3.  It  is  understood  that  the  final  provision  of  Article  2  of  the  convention  shall  in  no 
respect  infringe  upon  the  laws  of  each  of  the  contracting  states,  so  far  as  concerns 
the  procedure  before  the  courts  and  the  competence  of  the  said  courts. 

4.  Paragraph  1  of  Article  6  is  to  be  understood  in  the  sense  that  no  trade  or  com- 
mercial mark  shall  be  excluded  from  protection,  in  one  of  the  states  of  the  Union,  by 
the  mere  fact  that  it  may  not  satisfy,  in  respect  to  the  signs  composing  it,  the  condi- 
tion of  the  laws  of  this  state,  provided  that  it  does  satisfy,  in  this  regard,  the  laws 
of  the  country  of  origin,  and  that  it  has  been  in  this  latter  country,  duly  deposited. 
Saving  this  exception  which  concerns  only  the  form  of  the  mark,  and  under  reserva- 
tion of  the  provisions  of  the  other  articles  of  the  convention,  the  domestic  legislation 
of  each  of  the  states  shall  receive  its  due  application. 

In  order  to  avoid  all  misinterpretation,  it  is  understood  that  the  use  of  public  armo- 
rial bearings  and  decorations  may  be  considered  contrary  to  public  order  in  the  sense 
of  the  final  paragraph  of  Article  6. 

5.  The  organization  of  a  special  service  of  Industrial  Property  mentioned  in  Arti- 
cle 12  shall  include,  as  far  as  is  possible,  the  publication  in  each  state  of  an  official 
periodical . 

6.  The  common  expenses  of  the  International  Bureau,  created  by  Article  13,  shall 
in  no  case  exceed  yearly  a  sum-total  representing  a  mean  of  2,000  francs  for  each  con- 
tracting State. 

In  order  to  determine  the  contributory  share  of  each  of  the  states  in  this  sum-total 
of  expenses,  the  contracting  states,  and  those  who  may  hereafter  adhere  to  the  Union, 
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shall  be  divided  into  six  classes,  each  contributing  in  the  proportion  of  a  certain 
number  of -units,  namely  : 

1st  class   25  units 

2d       11    5*0  " 

3d  >'    15  " 

4th  "   10  " 

5th  "    5  " 

6th  "   3  " 

These  coefficients  shall  be  multiplied  by  the  number  of  the  states  of  each  class,  and 
the  sum  of  the  products  thus  obtained  shall  furnish  the  number  of  units  by  which 
the  total  expense  is  to  be  divided.  The  quotient  will  give  the  amount  of  the  unit  of 
expense. 

The  contracting  states  are  classified  as  follows  in  respect  to  the  division  of  the  ex- 
penses : 

1st  class.— France,  Italy. 
2d     "  .—Spain. 

3d     11  . — Belgium,  Brazil,  Portugal,  Switzerland. 

4th    u   . — Netherlands. 

5th    "  Servia. 

6th    "   . — Guatemala,  Salvador. 

The  Swiss  Government  shall  supervise  the  expenditure  of  the  International  Bureau, 
make  the  necessary  advances,  and  state  the  annual  account,  whicb  shall  be  com- 
municated to  all  the  other  Governments. 

The  International  Bureau  shall  collect  information  of  every  kind  relating  to  the 
protection  of  Industrial  Property,  and  shall  compile  from  its  general  statistics,  which 
shall  be  transmitted  to  all  the  Governments.  It  shall  occupy  itself  with  examina- 
tions of  general  utility,  which  may  be  of  interest  to  the  Union,  and  shall  publish,  with 
the  assistance  of  the  documents  put  at  its  disposal  by  the  various  Governments,  a 
periodical  in  the  French  language  on  questions  which  concern  the  object  of  the  Union. 

The  numbers  of  this  periodical  and  all  the  documents  published  by  the  Interna- 
tional Bureau  shall  be  partitioned  among  the  Governments  of  the  states  of  the  Union 
in  the  proportion  of  the  number  of  contributory  uuits  above  mentioned. 

The  copies  and  supplementary  documents  which  may  be  requested  either  by  the 
said  Government,  or  by  corporations  or  private  persons,  shall  be  paid  for  separately. 

The  International  Bureau  must  always  hold  itself  at  the  disposal  of  the  members 
of  the  Union,  in  order  to  furnish  them,  on  questions  relating  to  the  international 
service  of  Industrial  Property,  with  such  special  information  as  they  may  need. 

The  Government  of  the  country  where  the  next  Conference  is  to  be  held  shall  pre- 
pare, with  the  assistance  of  the  International  Bureau,  the  work  of  the  said  Confer- 
ence. 

The  director  of  the  International  Bureau  shall  be  present  at  the  sessions  of  the 
Conferences,  and  shall  take  part  in  the  discussions  without  voting. 

He  shall  make  an  annual  report  on  its  management,  which  shall  be  communicated 
to  all  the  members  of  the  Union. 

The  official  language  of  the  International  Bureau  shall  be  the  French  language. 

7.  The  present  final  protocol,  which  shall  be  ratified  at  the  same  time  as  the  Con- 
vention, concluded  this  day,  shall  be  considered  as  forming  an  integral  part  of  that 
Convention  and  shall  have  the  same  force,  value,  and  duration. 

In  faith  whereof  the  undersigned  plenipotentiaries  have  drawn  up  the  present  pro- 
tocol. 

Signed:  Beyens. 

"  VlLLENEUVE. 

"  Due  de  Fernan-Nunez. 

"  P.  Challemel-Lacour. 

"  Ch.  Hfrisson. 

"  Ch.  Jagerschmidt. 

"  Crisanto  Medina. 

"  Ressman. 

"  Baron  de  Zuylen  de  Nyevelt. 

"  Jose  da  Silva  Mendes  Leal. 

"  F.  d'Azevedo. 

"  J.  M.  Torres-Caicedo. 

"  Sima  M.  Marino vitch. 

"  J.  Lardy. 

"  J.  Weibel. 
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And  whereas  the  several  Contracting  parties  to  the  said  Convention  and  Final 
Protocol  exchanged  the  ratifications  thereof,  at  the  City  of  Paris,  on  the  6th  day  of 
June,  1884  : 

And  whereas  the  several  States  hereinafter  named,  have  adhered  to  the  said  Con- 
vention and  Final  Protocol  in  virtue  of  Article  XVI.  of  the  said  Convention  : 


Great  Britain  March  17,  1884. 

Tunis  L  March  20,  1884. 

The  Dominican  Republic  October  20,  1884. 

Norway  July  i8t>  i885> 

Sweden  July  3,  1885. 


And  whereas  in  virtue  of  Article  III.  of  the  Regulation  for  the  Execution  of  the 
said  Convention,  the  several  States  hereinafter  named  have  declared  that  their  acces- 
sion to  the  International  Union  for  the  protection  of  Industrial  Property  includes 
that  of  their  Colonies  and  Possessions  hereinafter  enumerated,  namely  : 

France:  Martinique,  Guadeloupe  and  dependencies,  Reunion  and  dependency 
(Saint  Mary  of  Madagascar)  Cochin-China,  St.  Pierre,  Miquelon,  Guiana,  Senegal 
and  dependencies  (Rivieres  du  Sud,  Grand  Bassam,  Assiinie,  Porto  Novo  and  Koto- 
no  u),  the  Congo  and  of  the  Gaboon,  Mayotte,  Nossi-Be",  the  French  Establishments 
in  India  (Pondicherry,  Chandernagore,  KarikaL  Mahe,  Yanaon),  New  Caledonia,  the 
French  Establishments  in  Oceanica  (Tahiti  and  dependencies),  Obock  and  Diego- 
Suarez  ; 

Portugal :  The  Azores  and  Madeira  : 

Spain  :  Cuba,  Porto  Rico  and  the  Phillippines. 

And  whereas  the  Republic  of  Salvador  has  in  virtue  of  Article  XVIII.  of  the  said 
Convention",  denounced  the  same  on  the  17th  day  of  August  1886,  and  will  cease  to 
be  a  member  of  the  International  Union  for  the  protection  of  Industrial  Property  on 
and  after  the  17th  day  of  August  1887 ; 

And  whereas  the  Swiss  Confederation  in  virtue  of  the  said  Article  XVI.  of  the  said 
Convention  has  invited  the  United  States  of  America  to  adhere  to  the  said  Conven- 
tion and  Final  Protocol ; 

And  whereas  the  President  of  the  United  States  of  America,  by  and  with  the  advice 
and  consent  of  the  Senate  thereof,  did  on  the  29th  day  of  March  1887,  declare  that 
the  United  States  adhere  to  the  said  Convention  and  Final  Protocol  of  the  20th 
March,  1883; 

And  wThereas  the  Minister  Resident  and  Consul  General  of  the  United  States  at 
Berne  did,  in  virtue  of  Article  II.  of  the  Regulation  for  the  Execution  of  the  Con- 
vention of  March  20,  1883,  by  note  of  May  30,  1887,  to  the  Swiss  Federal  Council, 
designate  the  said  thirtieth  day  of  May,  18-7,  as  the  date  of  accession  of  the  United 
States  ot  America  to  the  Union  for  the  Protection  of  Industrial  Property  ; 

Now,  therefore,  be  it  known  that  I,  Grover  Cleveland,  President  of  the  United 
States  of  America,  have  caused  the  said  Convention  and  Final  Protocol  of  March  20, 
1883,  to  be  made  public,  to  the  end  that  the  same  and  every  article  and  clause  thereof 
may  be  observed  and  fulfilled  with  good  faith  by  the  United  States  and  the  citizens 
thereof. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  caused  the  seal  of  the  United 
States  to  be  affixed. 

Done  at  the  city  of  Washington,  this  11th  day  of  June  in  the  year  of  our  Lord  one 
■-  -j  thousand  eight  hundred  and  eighty-seven,  and  of  the  Independence  of 
Ll  the  United  States  of  America  the  one  hundredth  and  eleventh. 

Grover  Cleveland. 

By  the  President : 

T.  F.  Bayard, 

Secretary  of  State. 
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Approved,  March  3,  1893. 

52nd  Congress 
2nd  Session 

S.  3881  -   A  bill  relating  to  Copyrights. 

Passed  Senate  and  House  of 
Representatives,  March  3,  1893,  and 
signed  by  President  same  day. 


No  record  of  any  report  on  this 

bill. 
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An  act  relating  to  copyrights. 

Beit  enacted  by  the  Senate  and  Souse  of  Representatives  oftlie  United 
States  of  America  in  Congress  assembled,  That  any  author,  inventor,  de- 
signer, or  proprietor  of  any  book,  or  other  article  entitled  to  copyright, 
who  has  heretofore  failed  to  deliver  in  the  office  of  the  Librarian  of 
Congress,  or  in  the  mail  addressed  to  the  Librarian  of  Congress, 
two  complete  copies  of  such  book,  or  description  or  photograph 
of  such  article,  within  the  time  limited  by  title  sixty,  chapter  three, 
of  the  Eevised  Statutes  relating-  to  copyrights,  and  the  acts  in 
amendment  thereof,  and  has  complied  with  all  other  provisions  thereof, 
who  has,,  before  the  first  day  of  March,  anno  Domini  eighteen  hundred 
and  ninety-three,  delivered  at  the  office  of  the  Librarian  of  Congress, 
or  deposited  in  the  mail  addressed  to  the  Librarian  of  Congress  two 
complete  printed  copies  of  such  book,  or  descrix)tion,  or  photograph  of 
such  article,  shall  be  entitled  to  all  the  rights  and  privileges  of  said 
title  sixty,  chapter  three,  of  the  Eevised  Statutes  and  the  acts  in  amend- 
ment thereof. 

Approved,  March  3,  1893. 


52d  Congress,  )  HOUSE  OF  REPRESENTATIVES. 

1st  Session.  ] 


\  Report 
I  No.  4io. 


REGISTRATION  OF  TRADE  MARKS. 


February  18,  1892.— Laid  on  the  table  and  ordered  to  be  printed. 


Mr.  Heard,  from  the  Committee  on  Patents,  submitted  the  following 
ADVERSE  REPORT: 

[To  accompany  H.  R.  5760.] 

The  Committee  on  Patents  have  had  under  consideration  H.  R.  5700 
to  amend  an  act  entitled  "An  act  to  authorize  the  registration  of  trade- 
marks and  to  protect  the  same,"  approved  March  3,  1881,  and  beg  leave 
to  report  that  in  their  opinion  the  bill  should  not  pass.  The  amend 
ment  of  the  present  law,  which  this  bill  is  designed  to  effect,  is  simply 
to  require  the  Government  to  refund  to  any  applicant  for  a  trade-in m  k 
whose  application  is  rejected  the  fees  now  required  by  law  to  be  pa  ,[ 
when  such  application  is  made.  Your  committee  believe  that  the  ex 
pense  to  the  Government  of  making  the  examination  necessary  to  <i,.. 
cide  whether  or  not  the  application  should  be  granted  is  just  as  great 
in  the  case  of  rejection  as  when  the  application  is  granted ;  and  that 
since  such  expense  is  absolutely  unavoidable  it  should  be  provided  lor 
in  every  case  by  the  applicant,  as  it  now  is. 
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May  25,  1892. — Committed  to  the  Committee  of  the  Whole  House  on  the  state  of 
the  Union  and  ordered  to  be  printed. 


Mr.  Buchanan,  from  the  Committee  on  Patents,  submitted  the  fol- 
lowing 

REPORT: 

[To  accompany  H.  R.  601.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R.  001) 
revising  and  amending  the  statutes  relating  to  patents,  would  respect- 
fully submit  the  following  report: 

The  proposed  legislation  deals  with  several  features  of  the  existing 
system.  The  nature  of  these  provisions,  the  scope  and  effect  of  each 
proposed  change,  and  the  reasons  impelling  thereto  will  be  dealt  with 
under  a  separate  head. 

These  will  be  better  understood  if,  primarily,  we  examine  the  system 
as  a  whole,  its  origin,  and  subsequent  development. 

THE  ORIGIN  OF  OUR  PRESENT  LAW. 

We  derive  our  conception  of  the  granting  of  letters  patent,  conferring 
a  monopoly  of  production  or  use  of  a  machine,  or  composition  of  matter, 
or  new  and  useful  improvement  therein  for  a  time  limited  by  such 
letters  from  Great  Britain.  The  practice  had  there  grown  up  of  con- 
ferring patents  by  the  Crown,  without  the  existence  of  any  statute  law 
authorizing  their  issue.  A  favorite  at  court,  the  needy  relative  of 
some  powerful  man,  a  lucky  schemer,  was  given  the  sole  right  by 
royal  grant  to  produce  certain  articles  or  to  furnish  certain  supplies. 
These  patents  were  originally  monopolistic  grants  for  the  full  use  or 
traffic  in  articles  long  known  to  a  very  large  degree.  But  few  of  them 
were  for  the  sole  enjoyment  of  home  need,  invention,  or  discovery. 

The  abuse  of  this  power  became  so  great  that  in  1624,  during  the 
reign  of  James  I,  Parliament  passed  the  famous  statute  of  "  monopolies," 
cutting  off  the  monopolies  granted  by  the  King,  but  excepting  from  the 
operation  of  the  act  "letters  patent  and  grants  of  privilege  for  a  term 
of  twenty-one  years  or  under,  heretofore  made,  of  the  sole  working  or 
making  of  any  manner  of  new  manufacture,  within  this  realm,  to  the 
inventor  or  inventors  of  such  manufacture." 

\*  It  will  be  noticed  that  although  the  statute  in  terms  does  not  give 
the  Crown  the  right  to  grant  letters  patent,  for  the  sole  working  of  any 
new  manufacture,  to  the  first  inventor  of  such  manufacture,  yet  it  so 
accurately  and  carefully  defines  the  exception  that  it  really  becomes  an 
inferential  authorization  so  to  do.  The  fact  that  no  British  statute* 
passed  since,  in  terms  confers  this  authority  shows  that  this  negative 
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permission  has  been  thought  sufficient.  This  provision  agrees  very 
nearly  in  its  fundamental  elements  with  our  own  statute: 

First.  The  letters  are  issued  by  the  supreme  executive. 

Second.  They  are  issued  for  a  limited  term. 

Third.  During  the  term  so  limited  they  confer  the  sole  right. 

Fourth.  The  manufacture  must  be  new. 

Fifth.  The  grant  limited  to  the  inventor. 

Subsequently  the  British  Parliament  has  revised,  amended,  and  codi- 
fied the  patent  laws  of  the  Kingdom,  but  of  these  we  have  no  present 
occasion  to  speak. 

While  the  law  of  1624  contains  the  limitation,  "within  this  realm," 
yet  it  appears  that  patents  were  granted  by  the  King  to  residents  in 
the  American  colonies.  Perhaps  the  word  "realm"  was  given  its 
broadest  meaning  to  help  out  kingly  desire.  Sybella  Masters,  wife  of 
Thomas  Masters,  of  Philadelphia,  seems  to  have  been  a  woman  of  in- 
ventive turn.  The  King  granted  her  three  patents,  one  for  curing 
corn,  the  other  lor  weaving  chip  hats,  and  in  1717  her  husband  petitioned 
the  lieutenant-governor  of  Pennsylvania  for  leave  to  record  the  same  in 
Pennsylvania,  and  received  the  desired  permission. 

Some  of  the  colonies  also  granted  patents.  In  the  statutes  of  Con- 
necticut for  the  year  1672  is  found,  on  page  52,  the  following  provision: 

It  is  ordered  that  there  shall  be  no  monopolies  granted  or  allowed  amongst  us  but 
of  such  new  inventions  as  shall  be  judged  profitable  to  the  country,  and  for  such  time 
as  the  general  court  shall  deem  .fit. 

Under  this  provision  the  colony  granted  several  patents. 

Massachusetts  in  1641  granted  to  Samuel  Winslow  the  sole  right  for 
ten  years  of  making  salt  by  his  improved  method. 

After  the  close  of  the  war  of  the  Revolution,  and  before  the  adoption 
of  the  Federal  Constitution,  the  several  States  granted  patents.  New 
Hampshire  made  several  grants.  The  contest  of  Fitch  and  Rumsey 
before  several  of  the  State  legislatures  for  exclusive  grants  for  the  pro- 
pulsion of  boats  by  steam  are  known  to  any  student  of  the  early  history 
of  our  country.  The  Patent  Office  Report  for  1850  gives  a  good  many 
illustrations  of  this  practice  of  the  States. 

Section  7  of  the  act  of  Congress  approved  February  21,  1793,  pro- 
vides : 

That  where  any  State  before  its  adoption  of  the  present  form  of  government  shall 
have  granted  an  exclusive  right  to  any  inventor,  invention,  etc. 

It  will  be  seen  that  when  the  framers  of  the  new  Constitution  came  to 
deal  with  this  matter  they  had  no  new  subject  in  hand.  The  granting 
for  a  limited  term  to  an  inventor  of  some  new  and  useful  machine  the 
sole  right  to  make,  use,  and  vend  such  invention  was  a  practice  then 
nearly  two  centuries  old,  and  one  which,  in  this  country,  had  existed 
for  a  century  and  a  half. 

In  the  light  of  that  experience  they  provided  (see  Art.  I,  Sec.  8, 
Constitution  United  States) : 

The  Congress  shall  have  power  *  *  *  to  promote  the  progress  of  science  and 
the  useful  arts,  by  securing,  for  limited  times,  to  authors  and  inventors  the  exclusive 
right  to  their  respective  writings  and  discoveries ;  *  *  *  to  make  all  laws  which 
shall  be  necessary  and  proper  for  carrying  into  execution  the  foregoing  powers. 

The  object  to  be  attained  and  the  reason  for  the  constitutional  grant 
of  power  are  imbedded  in  the  grant  itself.  They  are  "to  promote  the 
progress  of  science  and  the  useful  arts."  There  is  nothing  said  about 
any  desire  or  purpose  to  secure  to  the  author  or  inventor  his  "natural 
right  to  his  property."    The  monopoly  given  him  is  avowedly  given, 
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not  primarily  for  his  benefit,  but  for  the  benefit  of  society  at  large. 
The  claim  made  so  often,  especially  of  recent  years,  that  the  author  or 
inventor  has  a  natural  right  to  the  exclusive  use  of  his  production,  and 
is  therefore  entitled,  as  of  course,  to  legislation  securing  to  him  the  full 
enjoyment  of  this  right,  does  not  seem  to  have  been  specifically  passed 
upon  by  the  fathers;  but  one  thing  is  absolutely  certain,  they  did  not 
make  this  constitutional  grant  of  power  upon  any  such  ground.  Much 
confusion  of  thought  has  arisen  from  the  assertion  of  this  right  as  an 
innate,  absolute  right  existing  in  the  individual,  and  a  contemporaneous 
neglect  to  examine  the  limitation  of  the  power  given  in  the  premises  to 
Congress. 

It  is  perhaps  safe  to  say  that  for  the  past  twenty  or  thirty  years  no 
Committee  on  Patents  has  had  an  existence  which  has  not  had  the  for- 
tune to  listen  to  long  and  very  interesting  arguments  claiming  the 
existence  in  the  author  or  inventor  01  this  right,  and  the  duty  of 
Congress  to  give  by  legislative  enactment  full  and  complete  enjoyment 
of  that  right.  Whatever  may  be  the  correct  conclusion  as  to  the  ex- 
istence of  any  such  right,  the .  duty  of  Congress  is  measured  by  its 
power,  and  that  power  can  be  no  broader  than  the  words  conferring  it. 

It  is  unnecessary  to  call  attention  to  the  fact  that  a  natural  right  is 
in  its  very  nature  and  essence  continuous  and  pernianent,  and  that  the 
words  limiting  the  power  to  grant  patents  except  "for  limited  times" 
seem  to  be  entirely  inconsistent  with  the  nature  and  character  of  such 
right.  It  is  sufficient  to  read  the  words  of  the  grant  in  their  plain 
every-day  meaning  to  discover  that  the  good  of  society  was  the  only 
thing  provided  lor,  or  intended  to  be  provided  tor.  If  this  legislation 
by  Congress  upon  the  subject  of  patents  is  authorized  for  this  avowed 
purpose,  and  this  purpose  alone,  it  becomes  the  duty  of  the  legislator 
to  carefully  ascertain  whether  this  object  has  been  attained  in  actual 
practice.    This  leads,  first,  to  an  examination  as  to 

LEGISLATION  UNDER  THE  CONSTITUTIONAL  GRANT. 

The  first  law  passed  by  Congress  under  this  constitutional  grant  was 
approved  April  10,  1790.  This  law  was  crude  in  its  provisions  and  un- 
satisfactory in  practice.  It  provided  for  the  grant  of  letters-patent 
upon  a  petition  to  the  Secretary  of  State,  the  Secretary  of  War,  and 
the  Attorney- General,  if  they,  or  any  two  of  them,  should  deem  the 
invention  or  discovery  "  sufficiently  useful  and  important."  There  Avas 
no  provision  made  for  any  examination  as  to  novelty,  the  statements 
of  the  petition  as  to  novelty  being  the  only  proof  upon  that  point. 
There  was  no  provision  as  to  abandonment  nor  limitation  of  time  after 
the  first  public  use  within  which  the  inventor  must  apply  for  his  grant. 
There  was  a  provision  forfeiting  a  patent  obtained  surreptitiously  or 
upon  false  suggestion,  and  in  suits  for  infringement  the  defendant 
might  plead  the  general  issue,  give  notice  of,  and  produce  in  evidence 
at  the  trial,  any  special  matter  tending  to  prove  that  the  specification 
filed  by  the  plaintiff  when  he  obtained  his  patent  did  not  contain  the 
whole  of  the  truth  concerning  his  invention  or  discovery,  or  that  it  con- 
tained more  than  was  necessary  to  produce  the  effect  described,  and  if, 
upon  the  production  of  such  evidence,  it  appeared  that  the  concealment 
of  part  or  the  addition  of  more  than  was  necessary  was  intended  to  mis- 
lead, or  actually  had  mislead  the  public,  so  that  the  effect  described 
could  not  have  been  produced  by  the  means  specified,  the  verdict 
should  be  for  the  defendant.  The  benefits  of  this  act  were  open  to  any 
person  or  persons. 
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This  act  continued  in  force  only  until  February  21, 1703,  when  it  was 
repealed,  and  the  new  act,  approved  the  latter  date,  took  its  place. 

This  act  of  February  21, 1793,  provided  for  a  petition  to  be  addressed 
to  the  Secretary  of  State.  The  petition  was  to  be  verified  under  oath 
and  accompanied  by  a  specification.  The  provision  as  to  deeming-  the 
invention  or  discovery  sufficiently  important  or  useful  was  omitted,  and 
without  any  examination  either  as  to  novelty  or  usefulness  the  Secre- 
tary of  State  prepared  the  letters  patent,  transmitted  them  to  the  At- 
torney-General for  examination  as  to  conformity  to  the  act,  and  upon 
return,  certified  to  be  thus  conformable,  the  President  signed  the  same 
and  the  letters  were  issued. 

The  penalty  for  infringement  was  increased  to  three  times  the  price 
for  which  the  patentee  had  usually  sold  oi  licensed  to  other  persons 
the  use  of  his  invention.  The  provisions  as  to  defense  were  the  same, 
with  the  addition  that  the  defendant  might  also  prove  that  the  thing 
secured  by  the  patent  was  not  originally  discovered  by  the  patentee, 
but  had  been  in  use,  or  had  been  described  in  some  public  work,  anterior 
to  the  supposed  discovery  of  the  patentee,  or  that  the  patentee  had 
surreptitiously  obtained  a  patent  for  the  discovery  of  another  person. 

It  further  provided  that  anyone  holding  a  grant  from  a  State  issued 
before  the  adoption  of  the  present  form  of  Government,  he  might,  upon 
surrender  of  his  State  grant,  receive  a  grant  under  the  new  law. 

It  provided  for  the  arbitration  of  interfering  applications  by  a  board 
of  three  persons,  one  to  be  drawn  by  each  applicant,  and  the  third 
appointed  by  the  Secretary  of  State.  Where  one  party  failed  to  choose 
an  arbitrator  the  patent  issued  thereupon  to  the  other  party.  Like 
the  previous  act  it  provided  proceedings  for  the  annulment  of  patents 
improperly  procured.  The  benefits  of  this  act  were  limited  to  citizens 
of  the  United  States. 

The  act  of  June  7,  1794,  merely  saved  alive  suits  commenced  un- 
der the  former  act  prior  to  its  repeal.  The  act  of  April  17,  1800,  ex- 
tended the  benefits  of  the  act  of  February  21,  1793,  to  aliens  who,  at 
the  time  of  petitioning  thereunder,  had  resided  for  two  years  within  the 
United  States,  and  repealed  the  provision  for  treble  damages. 

The  act  of  February  15, 1819,  ga  ve  original  jurisdiction  to  the  United 
States  circuit  courts  of  all  actions,  suits,  controversies,  and  cases  aris- 
ing under  the  patent  laws,  as  well  in  equity  as  at  law,  Avith  power, 
upon  bill  filed,  of  granting  injunctions,  and  with  right  of  appeal  to  the 
Supreme  Court  of  the  United  States. 

The  act  of  July  3,  1832,  provided  for  the  publication  of  the  list  of 
expired  patents,  with  the  names  of  the  patentees.  The  act  further  pro- 
vided for  the  renewal  of  a  patent  upon  public  notice  and  the  filing  of 
a  petition,  duly  verified,  accompanied  by  a  statement  of  the  ascertained 
value  of  the  invention  and  of  the  receipts  and  expenditures  of  the 
patentee,  so  as  to  exhibit  his  profit  or  loss  arising  therefrom,  and  upon 
the  support  of  such  allegations  by  testimony  duly  taken. 

It  also  provided  for  the  surrender  of  letters  invalid  by  inadvertence, 
accident,  or  mistake,  without  fraudulent  or  deceptive  intention,  and  the 
issue  of  new  and  valid  letters  in  lieu  thereof. 

By  the  act  of  July  13,  1832,  the  benefits  of  the  patent  laws  were  ex- 
tended to  every  alien  who,  at  the  time  of  petitioning  for  a  patent,  was 
resident  in  the  United  States  and  had  declared  his  intention,  according 
to  law,  to  become  a  citizen  thereof.  But  patents  granted  under  this 
act  became  void  in  case  of  failure  by  the  patentee,  for  the  space  of  one 
year  from  the  issue  of  his  patent,  to  introduce  into  public  use  in  the 
Unite  I  States  the  invention  for  which  the  patent  was  granted,  or  failure 
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for  six  months  to  continue  suck  use  after  introduction,  or  on  failure  to 
become  a  citizen  of  the  United  States,  agreeably  to  notice  given,  at  the 
earliest  period  within  which  he  became  entitled  to  become  a  citizen. 

These  various  acts  were  all  repealed,  saving  existing  rights,  and  their 
place  taken  by  the  act  approved  July  4, 1836.  This  latter  act  comprised 
twenty-one  sections,  and  was  the  first  legislative  attempt  to  give  the 
country  a  complete  patent  system.  It  established  in  the  Department 
of  State  an  office  it  denominated  the  Patent  Office,  and  provided  for 
the  appointment  of  a  chief  officer  to  be  known  as  the  Commissioner  of 
Patents.  The  office  was  provided  with  a  clerical  force,  its  duties  were 
defined,  and  its  powers  specifically  named. 

Provision  was  made  for  full  and  complete  specifications,  drawings, 
and  models  to  accompany  the  applications.  Upon  the  filing  of  these, 
and  the  payment  of  the  fee,  it  was  made  the  duty  of  the  Commissioner 
to  make  or  cause  to  be  made  an  examination  of  the  alleged  new  in- 
vention or  discovery  as  to  utility,  novelty,  and  prior  publicity  or 
use,  with  right  of  appeal  on  the  part  of  the  applicant  to  a  board  of 
examiners,  to  be  comx^osed  of  three  disinterested  persons  appointed  for 
that  purpose  by  the  Secretary  of  State.  Such  board  was  to  hear  the 
appeal  upon  reasonable  notice  to  the  applicant  and  to  the  Commission- 
er, and  the  decision  was  binding.  A  similar  proceeding  was  author- 
ized upon  the  decision  of  the  Commissioner  as  to  priority  between 
interfering  applications. 

Provision  was  made  for  the  filing  of  caveats,  and  for  the  surrender 
of  patents  invalid  from  defective  specifications  and  the  reissue  in  a 
proper  form.  The  provision,  formerly  existing,  of  treble  damages  for  in- 
fringement was  restored.  The  defense  of  concealment  or  addition  for 
the  purpose  of  deceiving  was  continued,  as  well  as  those  of  noninven- 
tion,  prior  invention,  prior  publicity,  prior  use  or  sale  with  the  consent 
and  allowance  of  the  patentee  before  application,  surreptitiously  or  un- 
justly obtaining  a  patent  for  that  which  had  in  fact  been  invented  by 
another*  who  was  using  due  diligence  in  adapting  and  perfecting  the 
same,  and  in  case  of  alien,  failure  for  eighteen  months  to  put  and  con- 
tinue on  sale  to  the  public,  on  reasonable  terms,  the  invention  for  which 
the  patent  had  issued,  were  all  provided  for. 

Provision  was  made  under  certain  conditions  for  an  extension  for  an 
additional  term  of  seven  years  of  patents  which,  without  neglect  or 
fauli;  on  the  part  of  the  patentee,  had  proved  unremunerative. 

It  also  provided  for  a  library  for  the  use  of  the  office  of  scientific 
works  and  periodicals,  both  foreign  and  American,  calculated  to  aid 
the  examiners  in  the  discharge  of  their  duties.  It  also  made  pro- 
vision for  the  arrangement  and  classification  of  the  models. 

It  provided  for  the  assignment  of  patents,  or  of  interests  therein, 
and  for  the  record  of  such  assignments. 

One  singular  feature  of  this  law  was  the  provision  allowing  a  patentee 
to  make  additions  to  his  patent  by  adding  the  description  and  specifi- 
cation of  any  new  improvement  of  the  original  invention  or  discovery, 
invented  or  discovered  by  him  subsequent  to  the  date  of  his  patent,  to 
the  original  description  and  specification.  In  such  case  an  extra  fee 
was  paid,  and  the  like  proceedings  were  had  as  to  examination,  etc., 
as  in  the  case  of  an  original  application,  and  the  Commissioner  certified 
on  the  margin  of  such  annexed  description  and  specification,  the  time 
of  its  being  annexed  and  recorded.  Thereafter  the  addition  had  the 
same  effect  in  law,  to  all  intents  and  purposes,  as  though  it  had  been 
embraced  in  the  original  description  and  specification. 
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As  already  stated,  this  act  first  gave  to  this  country  a  well-defined 
and  properly  regulated  patent  system.  The  effect  upon  invention  was 
at  once  apparent.  From  1790  to  183G,  a  period  of  forty- six  years,  there 
were  but  10,020  patents  granted.  From  1836  to  1882,  the  succeeding- 
period  of  forty-six  years,  there  were  almost  220,000.  Of  course  the 
growth  of  the  nation  had  much  to  do  with  the  great  increase,  but  un- 
doubtedly the  new  and  improved  legislation  fostered  and  encouraged 
invention. 

This  act  was  supplemented  by  the  act  of  March  3,  1837,  made  nec- 
essary by  the  fire  which  in  December,  1836,  destroyed  the  office  and  its 
records,  and  which  provided  for  the  collection  and  record  of  patents  or 
assignments  issued  or  executed  prior  to  December  15,  1836,  that  cer- 
tified copies  of  such  records  should  be  in  evidence  in  the  United  States 
courts,  the  issue  of  new  patents  in  place  of  those  lost  or  destroyed  by 
the  fire  on  or  before  December  15, 1836,  the  procurement  of  new  records 
to  take  the  place  of  those  thus  destroyed. 

It  made  the  first  provision  for  the  filing  of  disclaimers,  and  it  pro- 
vided that  in  cases  where  by  mistake,  accident,  or  inadvertence,  and 
without  any  willful  default,  or  intent  to  defraud  or  mislead  the  public, 
the  patentee  shall  have  claimed  more  than  he  was  the  first  and  original 
inventor  of,  the  patent  should  be  rated  for  the  remainder,  if  such  re- 
mainder was  a  material  and  substantial  part  of  the  thing  patented  and 
definitely  distinguishable  from  the  other  parts  claimed  without  right. 
The  remainder  of  this  act  is  merely  executive. 

The  act  of  March  3, 1839,  changes  the  appeal  from  the  decision  of  the 
Commissioners  from  the  board  of  examiners  to  the  chief  justice  of 
the  district  court  of  the  United  States  for  the  District  of  Columbia. 

The  act  of  August  29, 1842,  provides  for  the  patenting  of  designs.  It 
also  provides  a  penalty  for  falsely  marking  a  thing  "  patent "  or  "  let- 
ters-patent" or  "patentee"  or  for  falsely  marking  anything  with  the 
name  of  some  other  person  who  holds  a  patent.  It  also  made  it  the 
duty  of  each  patentee  or  his  assign,  under  a  penalty,  to  mark  each 
article  manufactured  under  a  patent  with  the  date  of  such  patent. 

The  act  of  May  27,  1848,  restricts  the  right  to  extend  patents  solely 
in  the  Commissiouer. 

By  the  act  of  March  2,  1861,  the  term  of  a  patent  was  made  seven- 
teen years  instead  of  fourteen,  and  all  extensions  were  abolished. 

Subsequent  legislation  upon  this  subject  down  to  December  1,  1873? 
is  to  be  found  codified  and  arranged  in  the  Revised  Statutes  of  the 
United  States  approved  June  22,  1874.  The  main  provisions  are  to  be 
found  under  Titles  xi,  xni,  xvn,  ix.  The  Supplement  to  the  Revised 
Statutes,  Vol.  1,  contains  also  legislation  on  pages  136,  166,  40,  241. 
Subsequent  acts,  affecting  mainly  detail,  are  to  be  found  in  U.  S.  Stat, 
xxv,  p.  87;  U.  S.  Stat,  xxn,  p.  625,  also  p.  490  and  p.  298;  U.  S.  Stat, 
xxiv,  p.  387. 

This  legislation  gives  us  the  system  of  to-day.  Under  it  patents 
for  the  term  of  seventeen  years,  nonextensible,  are  granted  to  citizen 
or  alien,  being  the  original  inventor,  for  any  new  machine,  cut,  manu- 
facture, or  composition  of  matter,  of  a  useful  nature,  not  theretofore 
known  or  in  public  use  for  the  term  of  two  years,  and  not  theretofore 
described  in  any  printed  book  or  publication,  and  not  known  or  used 
by  others  in  this  country,  but  in  case  of  the  patentee  having  previously 
patented  the  same  abroad,  his  patent  here  shall  expire  with  the  expira- 
tion of  his  first  expiring  foreign  patent.  Under  the  operation  of  these 
various  laws  the  inventive  genius  of  our  people  has  been  so  stimulated 
and  encouraged  as  to  lead  to  the  following — 
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GROWTH  IN  PATENTS. 


As  stated,  the  first  forty-six  years  under  our  patent  laws  only  resulted 
in  the  issue  ®f  10,020  patents.  The  issue  for  the  one  year  ending  Decem- 
ber 31, 1891,  was  23,-544,  and  the  total  issue  from  July  2, 1836,  up  to  the 
latter  date  was  498,h07.  These  figures  do  not  include  trade-marks  and 
labels.  They  do  include  reissues.  To  put  it  briefly,  forty-six  years 
yielded  10,020,  fifty-six  years  have  yielded  498,807. 

The  patents  granted  during  the  year  1890  were  distributed  as  follows : 


Alabama   1,  476 

Arizona   106 

Arkansas   970 

California   9,957 

Colorado   1,  578 

Connecticut   21,  810 

Dakota   513 

Delaware   1,  084 

District  of  Columbia  4,974 

Florida   502 

Georgia   2. 480 

Idaho   96 

Illinois   33,642 

Indiana   13, 138 

Indian  Territory ...  33 

Iowa'   8,999 

Kansas   3,  463 

Kentucky   4,  783 


Louisiana   2,  559 

Maine   5,  011 

Maryland   7,  400 

Massachusetts  ...  48,  990 

Michigan   14,  111 

Minnesota   4,  075 

Mississippi   1,  354 

Missouri   11,  066 

Montana   276 

Nebraska...*   1,678 

Nevada   433 

New  Hampshire  .  4,  240 

New  Jersey   19,630 

New  Mexico   T39 

New  York  101,967 

North  Carolina..  1,599 

Ohio   34,606 


Oregon   945 

Pennsylvania  51, 140 

Rhode  Island   6,  521 

South  Carolina....  1,207 

Tennessee   2,923 

Texas   3,782 

Utah   308 

Vermont   3,  500 

Virginia   3,772 

Washington   370 

West  Virginia   1,  352 

Wisconsin   8,783 

Wyoming   100 

U.  S.  Army   214 

U.  S.  Navy   93 

Citizens  residing 

abroad   17 


The  cash  receipts  of  the  office  for  the  year  ending  December  31, 1891, 
were  $1,271,285.78  and  the  expenditures  $1,139,713.35,  leaving  a  sur- 
plus on  the  year's  business  of  $131,572.43.  Every  year  but  1837,  1840, 
1841,  1853,  1854,  1856,  1857,  and  1861,  since  1836,  the  office  has  yielded 
a  surplus.  This  surplus  of  earnings  amounted,  January  1,  1892,  to 
$4,004,317.67.  This  has  been  the  operation  of  our  system  as  to  growth 
and  expense.    This  leads  to  the  inquiry,  second,  as  to 


THE  EFFECT  OF  OUR  PATENT  LAWS. 


This  inquiry  is  one  of  interest.  A  system  is  not  necessarily  a  benefi- 
cent one  because  it  has  had  a  rapid  and  marvelous  growth.  Perhaps 
the  inquiry  will  be  kept  clear  and  the  results  be  more  plain  if  it  is  pur- 
sued on  two  separate  lines.  While  the  trade  and  commerce  of  our 
country  is  vast  and  of  great  importance,  yet  that  very  trade  rests  upon 
and  has  its  being  from  two  sources  of  production,  manufactures  and 
agriculture.  Mining  gives  but  a  small  share  of  its  prosperity  to  trade, 
an'd,  in  fact,  with  the  employment  of  the  modern  appliances,  mining 
itself  can  be  said  to  be  a  manufacture. 

It  goes  without  saying  that  our  manufactures  are  almost  entirely,  in 
the  bulk  of  their  product,  the  result  of  inventive  genius.  Without 
the  busy  machine  the  product  would  be  greatly  lessened.  Compare 
the  dame  of  a  hundred  years  ago,  with  her  spinning-wheel,  to  one 
of  the  monster  spinning  mills  of  to-day.  Think  of  the  weaver  of 
that  time  sitting  at  his  hand  loom  laboriously  throwing  his  shuttle, 
thread  by  thread,  and  compare  his  daily  product  with  that  of  a  power 
loom  in  the  year  1892.  Recall  the  smith  slowly  forging,  nail  by  nail, 
and  then  witness  the  ruddy  stream  falling  from  a  modern  machine  for 
cutting  nails.  And  so  all  along  the  lines  of  production  of  manufac- 
tured goods. 

Our  trade  rests  largely  upon  our  product  of  manufactures,  and  that 
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product  is  almost  entirely  the  result  of  machine  process  or  art  thought 
out  and  put  in  operation  by  the  inventor. 

The  following  table  of  the  growth  of  our  manufactures  will  show  that 
even  as  our  patent  system  has  grown  our  product  of  manufactures  has 
kept  pace  with  it.  The  census  reports  show  our  manufactures  to  have 
been — 


1830  •   $80,848,210 

1850    1,019,166,616 

1860    1,885,861,676 

1870    4,232,325,442 

1880    5,  369,  579, 191 


1890  (estimated  in  part)    8,  000,  000,  000 

The  same  genius  has  increased  the  efficiency  of  machine  and  process 
so  that  the  product  per  annum  per  hand  employed  has  steadily  in- 
creased. From  1850  to  1870  this  product  per  hand  employed  had 
increased  nearly  100  per  cent,  and  that,  too,  in  the  face  of  a  decrease 
of  about  20  per  cent  in  the  hours  of  labor. 

This  increased  efficiency  of  machine  and  process  has  so  cheapened 
production  that  almost  all  kinds  6f  manufactured  goods  have  been 
largely  reduced  in  price.  Wire  nails  sell  for  but  little  more  than  the 
price  of  the  wire,  and  cotton  cloth  sells  for  but  little  advance  on  the 
raw  cotton. 

In  the  other  line  of  production,  agriculture,  the  increase  of  produc- 
tion has  been  as  marked. 

The  crop  products  of  the  United  States  for  the  year  1891  were : 


Articles. 

Bushels. 

Value. 

Wheat  

611,  780,  000 
2,  060, 154,  000 
738,394,000 

$513,  472,  711 
836,  439,  228 
232, 312,  267 

Corn  

Oats  

Total  ;  

3, 410,  328,  000 

1,  582,  224,  206 

Of  the  wheat  Minnesota  raised  55,333,000  bushels,  and  the  two 
Dakotas  81,819,000  bushels.  Does  any  sane  man  believe  for  a  moment 
that  this  vast  product  could  have  been  planted  by  hand  in  the  old- 
fashioned  way,  and  harvested  by  the  ancient  methods,  to  say  nothing 
of  thrashing?  From  the  gang  plow  which  broke  the  ground  to  the 
thrasher  and  separator  which  prepared  the  wheat  for  market  every  step 
in  the  production  was  marked  by  the  use  of  some  invention.  Even 
with  this,  the  need  is  pressing  for  more  laborers.  Last  year  wheat 
rotted  in  the  Northwest  for  want  of  men  to  help  operate  the  machines. 
Suppose  no  machines  had  been  in  existence  %  It  is  fair  to  suppose  that 
the  product  would  have  been  reduced  90  per  cent. 

The  labors  of  one  man  is  multiplied  tenfold  by  a  self  binding  reaper, 
and  much  more  than  that  by  a  steam  thrasher.  These  machines  them- 
selves have  been  steadily  reduced  in  price.  The  improvement  in  the 
tools  and  methods  which  produce  them  have  made  their  cheaper  pro- 
duction possible.  None  of  this  had  been  possible  had  not  the  inventor 
been  encouraged.  When  a  farmer  complains  that  his  machinery  is  a 
large  item  of  cost  the  complaint  is  not  without  foundation,  but  he  must 
also  remember  that  the  machinery  is  indispensable  to  a  larger  produc- 
tion. With  the  old-fashioned  hand-sowing,  the  grain  cradle,  and  the 
flail  the  product  would  greatly  dwindle,  and  with  the  present  price  of 
farm  labor  that  lessened  product  would  cost  much  more  per  bushel  to 
produce.    Were  labor  as  cheap  and  plentiful  here  as  in  India  or  China, 
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he  could  dispense  with  his  seeder,  his  reaper,  his  thrashing  machine. 
At  present  they  are  indispensable. 

The  conclusion  is  unavoidable  that  in  all  the  lines  of  production  in- 
ventive genius  has  been  potent  in  increasing  the  amount  of  product 
and  in  lessening  the  cost  of  such  product.  This  lessening  of  cost  has 
enabled  the  producer  to  sell  cheaper  with  as  much  profit.  It  has  by 
its  effect  upon  trade  and  its  increased  volume  stimulated  commerce 
and  had  a  beneficial  effect  upon  all  lines  of  business.  Surely  such  an 
effect  must  indicate  clearly  the  duty  of  Congress  to  encouragjg  by  every 
legitimate  means  the  exercise  of  the  inventive  faculty.  This  has  been 
the  aim  in  the  past,  and  our  patent  laws  as  a  whole  have  been  of  much 
benefit  to  the  country. 

But  as  time  passes  conditions  change,  and  to  secure  the  highest  and 
best  results  readjustments  in  some  particulars  become  necessary.  Prac- 
tice has  demonstrated  the  necessity  of  some  alterations  in  our  patent 
laws,  and  to  secure  that  the  bill  herewith  reported  was  drafted  and  in- 
troduced. Discussion  before  the  committee  resulted  in  the  adoption  of 
some  amendments  to  the  bill,  which  the  committee  believe  would  in- 
crease its  usefulness  and  effectiveness  should  the  same  become  a  law. 
Your  committee  therefore  recommend  the  following 

AMENDMENTS  TO  THE  BILL. 

Section  2:  Strike  out  all  after  the  word  "  amended,"  in  line  3,  down 
to  and  including  line  24,  and  in  lieu  thereof  insert : 

So  as  to  read  as  follows : 

"Sec.  4887.  No  person  shall  be  debarred  from  receiving  a  patent  for  his  invention 
or  discovery,  nor  shall  any  patent  be  declared  invalid  by  reason  of  its  having  been 
patented  or  caused  to  be  patented  in  a  foreign  country  prior  to  the  application  for 
a  patent  on  the  same  invention  in  this  country,  but  every  such  patent  hereafter 
granted  shall  be  limited  in  duration  to  the  term  for  which  any  such  prior  patent  had 
been  granted,  or  if  there  be  more  than  one  foreign  patent  prior  to  the  filing  of  the 
application  in  this  country,  then  said  patent  granted  thereon  shall  be  limited  in 
duration  to  the  shortest  term  for  which  any  such  prior  foreign  patent  had  been 
granted,  but  in  no  case  shall  any  such  patent  be  granted  for  a  term  exceeding  seven- 
teen years. 

"No  patent  which  shall  hereafter  be  granted  shall  be  held  to  be  limited  in  its  dura- 
tion by  the  term  of  a  prior  foreign  patent  for  the  same  invention,  unless  the  date 
from  which  the  term  of  said  foreign  patent  commences  to  run  was  prior  to  the  date 
of  filing  of  the  application  for  the  patent  in  this  country.  This  section  shall  not  ap- 
ply to  any  patents  which  have  heretofore  expired  by  virtue  of  the  acts  in  force  prior 
to  the  passage  of  this  act." 

Section  9,  line  4,  strike  out  "may"  and  insert  "shall."  Same  line, 
strike  out  "  signed." 

Same  section,  line  12,  strike  out  umay." 

Strike  out  line  13  and  insert,  "shall  be  transmitted  by  the  clerk  of 
said  court  to  the  Patent  Office  for  record." 

Section  10,  strike  out  the  section,  and  in  lieu  thereof  insert  new  sec- 
tion as  follows : 

Sec.  10.  That  a  court  of  equitable  jurisdiction  mav  pass  the  title  to  letters  patent 
of  the  United  States  by  decree,  without  any  act  on  the  part  of  the  defendant,  when- 
ever in  its  opinion  that  shall  be  the  proper  mode  to  carry  into  effect  a  j  udgment  or 
order  of  the  court,  and  a  copy  of  such  decree  shall  be  sent  to  the  Patent  Office  by  the 
clerk  of  said  court  for  record ;  and  such  decree,  while  in  force,  shall  be  as  effectual 
to  transfer  said  letters  patent  or  any  interest  therein  as  a  conveyance  to  the  same 
effect  executed  by  such  defendant.  It  is  hereby  made  the  duty  of  the  Commissioner 
of  Patents  to  have  recorded  all  such  certificates,  orders,  or  decrees  when  received, 
the  same  as  assignments  are  now  recorded,  and  without  any  fee  or  charge  therefor. 
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Add  new  section  as  follows : 

Sec.  13.  That  section  four  thousand  nine  hundred  and  twenty-one  of  the  Re- 
vised Statutes  he,  and  the  same  is  hereby,  amended  hy  adding  thereto  the  follow- 
ing clauses:  "But  hereafter,  whenever  a  patent  is  alleged  to  he  infringed,  the  pat- 
entee or  his  representative  shall  seek  his  remedy  hy  bringing  suit  in  the  first  instance 
against  the  manufacturer  or  vendor  of  the  article  alleged  to  infringe  said  patent, 
and  shall  in  no  case  hring  suit  against  any  individual  who  shall  have  purchased,  in 
good  faith,  an  article  of  a  regular  dealer  in  the  open  market  for  his  own  use:  Pro- 
vided, That  such  individual  purchaser  shall  give  to  said  patentee  or  his  representative, 
at  his  request,  the  name  and  residence  of  the  party  from  whom  said  article  was  pur- 
chased: A  nd  provided  also,  That  this  exemption  from  liahility  of  the  individual  par- 
chaser  shall  not  apply  to  any  corporation,  firm,  or  company,  nor  to  any  corporation 
or  party  as  to  any  patented  machine  or  process  made  or  used  hy  them  for  the  manu- 
facture of  an  article  or  product  for  sale.  Actions  at  law  or  suits  in  equity  for  in- 
fringements of  patent  rights  may  he  hrought  in  the  district  where  the  infringement 
occurs,  whether  the  defendant  or  defendants  he  domiciled  therein  or  in  some  other 
district;  and  where  an  infringement  is  hegun  in  one  district  and  completed  in 
another,  or  is  partly  in  one  district  and  partly  in  another,  the  plaintiff  or  complainant 
may  hring  his  action  or  suit  in  either  district  at  his  option." 

Add  an  additional  new  section,  as  follows  : 

Sec.  14.  That  all  acts  and  parts  of  acts  inconsistent  with  the  provisions  of  this 
act  he  and  the  same  are  hereby,  repealed. 

So  that  the  bill  as  amended  will  read  as  follows: 


A  BILL  revising  and  amending  the  statutes  relating  to  patents. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled,  That  section  forty-eight  hundred  and  eighty-six  of  the  Re- 
vised Statutes  he,  and  hereby  is,  amended  by  inserting  immediately  after  the  words 
"on  sale"  the  words  "or  described  in  any  patent  or  printed  publication  issued  in 
this  country,"  so  that  the  section  as  amended  will  read : 

"  Sec.  4886.  Any  person  who  has  invented  or  discovered  any  new  and  useful  art, 
machine,  manufacture,  or  composition  of  matter,  or  any  new  and  useful  improve- 
ment thereof,  not  known  or  used  by  others  iu  this  country,  and  not  patented  or  de- 
scribed in  any  printed  publication  in  this  or  any  foreign  country  before  his  inven- 
tion or  discovery  thereof,  and  not  in  public  use  or  on  sale  or  described  in  any  patent 
or  printed  publication  issued  in  this  country  for  more  than  two  years  prior  to  his 
application,  unless  the  same  is  proved  to  have  been  abandoned,  may,  upon  payment 
of  the  fees  required  by  law  and  other  due  proceedings  had,  obtain  a  patent  therefor." 

And  the  fifth  clause  of  section  forty-nine  hundred  and  twenty  of  the  Revised 
Statutes  is  hereby  amended  by  inserting  immediately  after  the  word  "country"  the 
words  "  or  described  in  any  patent  or  printed  publication  issued  in  this  country," 
so  that  said  clause  as  amended  will  read : 

"Fifth.  That  it  had  been  in  public  use  or  on  sale  in  this  country,  or  described  in 
any  patent  or  printed  publication  issued  in  this  country,  for  more  than  two  years 
before  his  application  for  a  patent,  or  had  been  abandoned  to  the  public." 

This  section  (one)  shall  apply  only  to  patents  hereafter  granted. 

Sec.  2.  That  section  forty-eight  hundred  and  eighty-seven  of  the  Revised  Statutes 
be,  and  the  same  hereby  is,  amended  so  as  to  read  as  follows : 

"Sec.  4887.  No  person  shall  be  debarred  from  receiving  a  patent  for  his  invention 
or  discovery,  nor  shall  any  patent  be  declared  invalid  by  reason  of  its  having  been 
patented  or  caused  to  be  patented  in  a  foreign  country  prior  to  the  application  for  a 
patent  on  the  same  invention  in  this  country,  but  every  such  patent  hereafter  granted 
shall  be  limited  in  duration  to  the  term  for  which  any  such  prior  patent  had  been 
granted,  or  if  there  be  more  than  one  foreign  patent  prior  to  the  filing  of  the  appli- 
cation in  this  country,  then  said  patent  granted  thereon  shall  be  limited  in  duration 
to  the  shortest  term  for  which  any  such  prior  foreign  patent  had  been  granted ;  but 
in  no  case  shall  any  such  patent  be  granted  for  a  term  exceeding  seventeen  years. 

"No  patent  which  shall  hereafter  be  granted  shall  be  held  to  be  limited  in  its  du-  , 
ration  by  the  term  of  a  prior  foreign  patent  for  the  same  invention,  unless  the  date 
from  which  the  term  of  said  foreign  patent  commences  to  ran  was  prior  to  the  date 
of  filing  of  the  application  for  the  patent  in  this  country.  This  section  shall  not 
apply  to  any  patents  which  have  heretofore  expired  by  virtue  of  acts  in  force  prior 
to  the  passage  of  this  act." 

Sec.  3.  That  section  forty-eight  hundred  and  ninety-four  of  the  Revised  Statutes 
be,  and  hereby  is,  amended' by  erasing  the  word  "application"  and  substituting  the 
word  "petition"  in  lieu  thereof;  also  by  erasing  the  words  "two  years/' in  each 
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place  where  they  occur,  and  substituting  in  lieu  thereof  the  words-  "six  months/' 
so  that  the  section  as  amended  will  read : 

"Sec.  4894.  All  applications  for  patents  shall  be  completed  and  prepared  for  ex- 
amination within  six  months  after  the  filing  of  the  petition,  and  in  default  thereof,, 
or  upon  failure  of  the  applicant  to  prosecute  the  same  within  six  months  after  any 
action  therein,  of  which  notice  shall  have  been  given  to  the  applicant,  they  shall  be 
regarded  as  abandoned  by  the  parties  thereto,  unless  it  be  shown  to  the  satisfaction 
of  the  Commissioner  of  Patents  that  such  delay  was  unavoidable." 

This  section  (three)  shall  apply  only  to  the  applications  hereafter  filed. 

Sec.  4.  That  section  forty-eight  hundred  and  ninety-eight  of  the  Revised  Statutes 
be,  and  the  same  is  hereby,  amended  by  inserting  the  word  "  license"  immediately 
after  the  word  "grant,"  so  that  the  section,  as  amended,  will  read: 

"  Sec.  4898.  Every  patent,  or  any  interest  therein,  shall  be  assignable  in  law  by  an 
instrument  in  writing ;  and  the  patentee  or  his  assigns  or  legal  representatives  may, 
in  like  manner,  grant  and  convey  an  exclusive  right  under  his  patent  to  the  whole 
or  any  specified  part  of  the  United  States.  An  assignment,  grant,  license,  or  con- 
veyance shall  be  void  as  against  any  subsequent  purchaser  or  mortgagee  for  a  val- 
uable consideration,  without  notice,  unless  it  is  recorded  in  the  Patent  Office  within 
three  months  from  the  date  thereof." 

This  section  (four)  shall,  after  the  expiration  of  two  years  from  and  after  the  pas- 
sage of  this  act,  apply  to  now-existing  written  licenses  not  then  recorded. 

Sec.  5.  That  section  forty-nine  hundred  and  two  of  the  Revised  Statutes  be,  and 
hereby  is,  amended  by  erasing  the  words  ''citizens  of  the  United  States,"  and  sub- 
stituting in  lieu  thereof  the  word  "  person;"  also  by  erasing  the  words  "deposit  the 
description,  specification,  drawings,  and  model  of  such  application  in  like  manner 
in  the  confidential  archives  of  the  office,"  and  substituting  in  lieu  thereof  the  words 
"  withhold  said  application  from  allowance  and  issue  pending  the  proceedings  here- 
inafter provided  for ;"  also  by  erasing  the  words  "description,  specification,  draw- 
ings, and  model,"  and  substituting  in  lieu  thereof  the  words  "application  for 
patent;"  also  by  erasing  the  last  sentence  of  said  section,  so  that  the  section  as 
amended  will  read : 

"Sec.  4902.  Any  person  who  makes  any  new  invention  or  discovery,  and  desires 
further  time  to  mature  the  same,  may,  on  payment  of  the  fees  required  by  law,  file 
in  the  Patent  Office  a  caveat  setting  forth  the  design  thereof  and  of  its  distinguish- 
ing characteristics,  and  praying  protection  of  his  right  until  he  shall  have  matured 
his  invention.  Such  caveat  shall  be  filed  in  the  confidential  archives  of  the  office 
and  preserved  in  secrecy,  and  shall  be  operative  for  the  term  of  one  year  from  the 
filing  thereof;  and  if  application  is  made  within  the  year  by  any  other  person  for  a 
patent  with  which  such  caveat  would  in  any  manner  interfere,  the  Commissioner 
shall  withhold  said  application  from  allowance  and  issue  pending  the  proceedings 
hereinafter  provided  for,  and  give  notice  thereof  by  mail  to  the  person  by  whom  the 
caveat  was  filed.  If  such  person  desires  to  avail  himself  of  his  caveat  he  shall  file 
his  application  for  patent  within  three  months  from  the  time  of  placing  the  notice 
in  the  post-office  in  Washington,  with  the  usual  time  required  for  transmitting  it  to> 
the  caveator  added  thereto,  which  time  shall  be  indorsed  on  the  notice." 

Sec.  6.  That  section  forty-nine  hundred  and  four  of  the  Revised  Statutes  be,  and 
hereby  is,  canceled  and  repealed,  and  the  following  substituted  therefor  and  en- 
acted in  lieu  thereof: 

"Sec.  4904.  Whenever,  in  the  opinion  of  the  Commissioner  of  Patents,  an  appli- 
cation for  a  patent  interferes  with  another  pending  application,  or  with  an  unex- 
pired patent,  he  shall  require  from  each  such  applicant,  within  a  time  prescribed  by 
the  Commissioner,  a  preliminary  statement,  under  oath,  giving  the  history  of  his 
production  of  the  invention  in  controversy,  in  such  detail  as  the  Commissioner  shall 
deem  reasonable,  which  statement  shall  be  preserved  in  secrecy,  but  subject  to  the 
order  of  a  proper  court  in  a  proceeding  arising  in  such  court  under  section  forty- 
nine  hundred  a^nd  fifteen  of  the  Revised  Statutes.  After  the  applicant  first  to  file 
his  application  for  patent  as  aforesaid  has  filed  his  said  preliminary  statement,  the 
Commissioner  may  issue  a  patent  to  him  for  the  invention  in  controversy.  Each 
such  interfering  applicant  who  fails  to  file  his  preliminary  statement  as  aforefaid 
shall  thereby  forfeit  his  right  to  a  patent  for  the  invention  in  controversy." 

This  section  shall  apply  to  applications  for  patents  filed  after  the  passage  of  this 
act. 

Sec.  7.  That  section  forty-nine  hundred  and  thirty -four  of  the  Revised  Statutes 
be,  and  hereby  is,  amended  by  inserting  immediadely  after  the  words  "the  exam- 
iners-in-chief, ten  dollars,"  the  words  "On  every  appeal  from  the  primary  examiners 
to  the  Commissioner,  ten  dollars." 

Sec.  8.  That  in  any  suit  at  law  or  in  equity  for  infringement  of  a  patent,  no  dam- 
ages or  profits  shall  be  recovered  accruing  prior  to  the  six  years  last  preceding  the 
bringing  of  such  suit.  This  section  shall  not  apply  to  any  suit  pending  at  the  pass- 
age of  this  act. 


12 


STATUTES  RELATING  TO  PATENTS. 


Sec.  9.  That  whenever  in  any  action  any  court  shall  issue  an  injunction  to  pre- 
vent the  transfer  of  any  letters  patent  of  the  United  States,  or  of  any  interest  therein, 
&  certificate  thereof  shall  be  filed  in  the  Patent  Office  by  the  clerk  of  said  court  and 
under  the  seal  thereof,  containing  the  names  and  residences  of  the  parties  to  said 
action,  the  court  in  which  the  same  is  pending,  the  number  and  date  of  the  letters 
patent  referred  to,  and  a  copy  of  said  injunction,  with  the  date  thereof;  and  the 
same  shall  be  duly  recorded  in  the  Patent  Office,  which  filing  shall  be  sufficient  no- 
tice of  the  pendency  of  said  injunction;  and  whenever  said  injunction  shall  be  dis- 
solved or  modified  a  similar  certificate  thereof  shall  be  transmitted  by  the  clerk  of 
said  court  to  the  Patent  Office  for  record. 

Sec.  10.  That  a  court  of  equitable  jurisdiction  may  pass  the  title  to  letters  patent 
of  the  United  States  by  decree  without  any  act  on  the  part  of  a  defendant,  whenever 
in  its  opinion  that  shall  be  the  proper  mode  to  carry  into  effect  a  judgment  or  order 
of  the  court,  and  a  copy  of  such  decree  shall  be  sent  to  the  Patent  Office  by  the  clerk 
of  said  court  for  record ;  and  such  decree  while  in  force  shall  be  as  effectual  to  trans- 
fer said  letters  patent  or  any  interest  therein  as  a  conveyance  to  the  same  effect 
executed  by  such  defendant.  It  is  hereby  made  the  duty  of  the  Commissioner  of 
Patents  to  have  recorded  all  such  certificates,  orders,  or  decrees  wheu  received,  the 
*ame  as  assignments  are  now  recorded,  and  without  any  fee  or  charge  therefor. 

Sec.  11.  That  the  Commissioner  of  Patents  may  refund  to  the  payor  money  paid 
into  the  Patent  Office  by  mistake. 

Sec.  12.  That  the  Assistant  Commissioner  of  Patents  shall  perform  such  duties 
pertaining  to  the  office  of  Commissioner  as  may  be  assigned  to  him  by  the  Commis- 
sioner, and  in  the  absence  of  the  Commissioner  he  shall  be  acting  Commissioner. 

Sec.  13.  That  section  forty-nine  hundred  and  twenty-one  of  the  Revised  Statutes 
be,  and  the  same  is  hereby,  amended  by  adding  thereto  the  following  clauses : 

"But  hereafter,  whenever  a  patent  is  alleged  to  be  infringed,  the  patentee  or  his 
representative  shall  seek  his  remedy  by  bringing  suit  in  the  first  instance  against 
the  manufacturer  or  vendor  of  the  article  alleged  to  infringe  said  patent,  and  shall 
in  no  case  bring  suit  against  any  individual  who  shall  have  purchased  in  good  faith 
an  article  of  a  regular  dealer  in  the  open  market  for  his  own  use :  Provided,  That 
such  individual  purchaser  shall  give  to  said  patentee  or  his  representative,  at  his 
request,  the  name  and  residence  of  the  party  from  whom  said  article  was  pur- 
chased :  And  provided  also,  That  this  exemption  from  liability  of  the  individual 
purchaser  shall  not  apply  to  any  corporation,  firm,  or  company,  nor  to  any  corpora- 
tion or  party,  as  to  any  patented  machine  or  process  made  or  used  by  them  for  the 
manufacture  of  an  article  or  product  for  sale. 

"  Actions  at  law  or  suits  in  equity  for  infringements  of  patent  rights  may  be 
brought  in  the  district  where  the  infringement  occurs,  whether  the  defendant  or  de- 
fendants be  domiciled  therein  or  in  some  other  district ;  and  where  an  infringement 
is  begun  in  one  district  and  completed  in  another,  or  is  partly  in  one  district  and 
partly  in  another,  the  plaintiff  or  complainant  may  bring  his  action  or  suit  in  either 
district,  at  his  option." 

Sec.  14.  That  all  acts  and  parts  of  acts  inconsistent  with  the  provisions  of  this 
act  be,  and  the  same  are  hereby,  repealed. 

And  when  thus  amended,  the  committee  recommend  that  the  bill  do 
pass. 
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52b  Congress,  \  HOUSE  OF  EEPEE  SENT  ATI  YES.      (  Eeport 
1st  Session.     ]  \  No.  1826. 


PEOTECTION  OF  INNOCENT  USEES  OF  PATENTED 

AETIOLES. 


July  9,  1892. — Committed  to  the  Committee  of  the  Whole  House  on  the  state  of  the 
Union  and  ordered  to  be  printed. 


Mr.  Heard,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT: 

[To  accompany  H.  R.  9486.] 

The  object  of  the  bill  is  to  exempt  from  liability  to  suits  instituted 
by  patentees  the  purchasers  of  patented  articles,  bought  by  them  in 
open  market  for  their  own  use,  and  not  for  sale,  on  the  ground  that 
such ,  articles  were  manufactured  in  infringement  of  patent  rights. 
Great  abuses  have  grown  up  in  the  matter  of  prosecution  of  such  inno- 
cent purchasers  by  persons  having,  or  pretending  to  have,  patent  rights 
covering  articles  so  purchased.  Especially  in  the  matter  of  agricultural 
implements,  and  articles  used  chiefly  by  people  who  live  in  interior  dis- 
tricts, has  this  thing  grown  to  be  oppressive. 

Your  committee  believe  that  all  suits  for  infringement  of  patents 
should  be  prosecuted  exclusively  against  the  manufacturer  who  makes 
the  article  in  violation  of  law  and  the  merchant  who  offers  such  article 
for  sale.  These  parties  have  ample  means  for  informing  themselves  of 
the  rights  of  all  persons  concerned,  while  in  the  case  of  the  consumer 
snch  means  are  not  available.  The  manufacturer  should  take  upon 
himself  the  responsibility  for  his  act  in  the  use  of  any  patent  or  the 
disregard  of  any  patent  rights,  and  we  believe  that,  in  justice  to  the 
people  who  need  and  buy  for  their  own  use  patented  articles,  the  lia- 
bility for  infringement  of  patent  rights  should  be  to  the  individual  or 
company  committing  the  offense  complained  of,  and  which  offense  can 
only  be  committed  by  the  neglect  or  intentional  wrong  of  the  manufac- 
turer or  carelessness  of  the  dealer  who  offers  the  article  for  sale. 

In  order  to  secure  exemption  from  liability  to  such  actions  the  pur- 
chaser must  give  to  the  patentee  or  to  his  representative,  at  his  request, 
the  name  and  residence  of  the  party  from  whom  the  article  was  pur- 
chased. 


O 


52b  Congress,  >  HOUSE  OF  REPRESENTATIVES.     (  Report 
1st  /Session.     I  I  No.  1860. 


TRADE-MARKS  AND  LABELS. 


July  13,  1892. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 

Mr.  Hall,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT: 

[To  accompany  H.  R.  9528.] 

The  Committee  on  Patents,  to  which  was  referred  the  bills  (H.  R. 
584,  5573,  5760,  and  7522)  relating  to  trade-marks  and  labels,  respect- 
fully submit  the  following  report : 

A  trade-mark  or  label  is  the  business  signature  of  the  manufacturers 
and  merchants  of  vendible  commodities.  It  subserves  the  double  pur- 
pose of  giving  to  its  owner  whatever  profit  may  arise  from  the  estab- 
lished reputation  of  his  goods,  and  to  the  purchaser  and  consumer  of 
those  goods  it  Is  an  evidence  and  guaranty  of  their  genuineness.  To 
the  owner  it  offers  an  inducement  to  attain  a  high  degree  of  excellence 
in  the  article  to  which  he  attaches  it;  to  the  buyer  it  affords  assurance 
that  the  thing  he  buys  is  the  identical  thing  he  intended  to  buy. 

That  a  species  of  property  so  valuable  to  its  owners,  so  beneficial  to 
the  public,  and  so  useful  in  commerce  should  be  guarded  from  the  coun- 
terfeiting or  fraudulent  misuse  thereof  goes  without  questioning. 

The  trade-mark  is  as  old  as  commerce  itself.  It  has  kept  pace  with 
the  development  of  manufacturing  and  the  increase  in  trade.  Wherever 
civilized  man  deals  with  his  fellow,  there  the  label  or  trade-mark  plays 
its  important  part  of  designating  and  guarantying  the  particular  arti- 
cle sold  or  purchased. 

The  legislation  of  nearly  every  commercial  nation  in  the  world  has 
been  directed  to  the  protection  of  trade-marks  and  labels;  and  every- 
where, except  in  the  United  States,  they  are  as  secure  from  forgery 
and  imitation  as  is  the  sign-manual  of  their  owners. 

LEGISLATION  IN  THE   UNITED  STATES. 

The  first  trade- mark  legislation  in  the  United  States  was  the  act  of 
July  8,  1870,  entitled  "An  act  to  revise,  consolidate,  and  amend  the 
statutes  relating  to  patents  and  copyrights,"  and  appears  in  the  Re- 
vised Statutes  as  chapter  2  of  Title  lx.  This  act  authorized  the  regis- 
tration of  trade-marks  by  persons  "who  are  entitled  to  the  exclusive 
use  of  any  trade-mark,  or  who  intend  to  adopt  and  use  any  trade-mark 
for  lawful  use  in  the  United  States."  From  the  context  of  this  act,  as 
well  as  from  its  title,  it  is  evident  that  Congress  predicated  its  au- 
thority to  legislate  concerning  trade-marks  upon  that  clause  of  the 
Constitution  which  confers  the  power  "  to  promote  the  progress  of  sci- 
ence and  useful  invention  by  securing  for  limited  times  to  authors  and 
inventors  the  exclusive  right  to  their  respective  writings  and  dis- 
coveries." 

It  is  also  evident  that  the  act  in  question  was  not  based  upon  th  e 
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""interstate  commerce  clause"  of  the  Constitution,  inasmuch  as  it  did 
not  attempt  to  limit  registration  to  trade-marks  used  in  international 
or  interstate  commerce,  or  with  the  Indian  tribes.  It  clearly  embraced 
such  as  were  used  entirely  within  the  boundaries  of  a  single  State. 

By  the  act  of  August  14,  1876,  entitled  "An  act  to  punish  the  counter- 
feiting of  trade-mark  goods,  and  the  sale  or  dealing  in  of  counterfeit 
trade-mark  goods,"  severe  penalties  were  prescribed  for  the  counter- 
feiting, etc.,  of  trade-marks,  "registered  pursuant  to  the  statutes  of 
the  United  States,"  and  of  the  goods  to  which  such  trade  marks  were 
attached. 

Three  indictments  were  found  under  this  statute  and  the  cases  were 
certified  to  the  Supreme  Court.  In  each  of  them  the  same  question 
was  involved,  viz:  "Were  the  acts  of  Congress  upon  the  subject  of 
trade-marks  founded  on  any  rightful  authority  in  the  Constitution  of 
the  United  States?" 

The  cases  were  decided  in  1879,  Mr.  Justice  Miller  delivering  the 
opinion  of  the  Court.    (See  trade-mark  cases,  100  U.  S.,  90.) 

In  this  opinion  the  two  constitutional  provisions  above  quoted  were 
considered  with  reference  to  the  act  of  1870,  it  being  conceded  that  the 
criminal  statute  of  1876  was  necessarily  dependent  upon  the  constitu- 
tionality and  validity  of  the  former  act. 

In  brief,  it  may  be  here  stated  that  the  court  held  that  the  "authors 
and  inventors"  clause  in  the  Constitution  did  not  authorize  Congress 
to  legislate  upon  trade-marks ;  and  that  the  "interstate  commerce" 
clause  did  not  authorize  this  particular  statute  of  1870  for  the  reason 
that  it  did  not  attempt  to  discriminate  between  trade  marks  used 
wholly  within  a  single  State  and  those  used  in  interstate  or  foreign 
commerce.  On  these  grounds  the  act  of  1870  was  declared  to  be  un- 
constitutional. 

Whether,  if  that  act  had  been  limited  in  its  operation  to  trade- marks 
used  in  foreign  or  interstate  commerce  or  with  the  Indian  tribes,  it 
would  have  fallen  within  the  powers  granted  to  Congress  by  the  "com- 
merce clause"  of  the  Constitution,  is  a  question  to  which  the  court 
called  attention,  but  which  it  expressly  refused  to  decide. 

Your  committee,  following  the  dignified  reticence  of  the  Supreme  Court, 
declines  also  to  discuss  this  important  constitutional  question.  It  is  one 
upon  which  conflicting  opinions  are  held  by  able  lawyers,  and  one  which 
can  only  be  determined  by  the  passage  of  a  law  which  will  squarely 
present  the  question  to  the  Supreme  Court.  But  your  committee  recog- 
nize the  fact  that  there  is  a  crying  demand  for  legislation  upon  this 
subject;  that  such  legislation  is  proper,  wholesome,  and  desirable,  and 
that  there  are  at  least  reasonable  grounds  for  the  belief  that  Congress 
possesses  the  constitutional  power  to  enact  such  legislation. 

Subsequently,  by  the  act  of  March  3, 1881,  entitled  "An  act  to  author-  . 
ize  the  registration  of  trade-marks  and  to  protect  the  same,"  Congress 
substantially  reenacted  the  statute  of  1870,  limiting  its  operation,  how- 
ever to  trade-marks  used  in  "foreign  commerce  or  with  the  Indian 
tribes."  It  is  evident  that  this  act  was  passed  to  remedy  the  defect  in 
the  law  of  1870,  as  pointed  out  by  the  Supreme  Court.  It  is  evident 
also  that  Congress  was  of  opinion , that  under  the  "commerce  clause" 
it  had  constitutional  power  to  legislate  concerning  trade-marks  used 
in  foreign  commerce  or  with  the  Indian  tribes.  If  so,  it  surely  had  a 
right  to  legislate  likewise  concerning  trade-marks  used  in  commerce 
among  the  States.  Why  interstate  commerce  was  omitted  from  the 
act  of  1881  is  not  apparent. 

The  act  of  1881  provided  no  penalties  for  its  violation,  Congress  evi- 
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dently  assuming  that  the  criminal  statute  of  1876  was  still  in  existence 
and  that  its  provisions  were  applicable  to  the  subsequent  act  of  1881. 

In  an  indictment  under  the  law  of  1876  for  counterfeiting,  etc.,  a 
trade-mark  registered  in  accordance  with  the  act  of  1881,  the  United 
States  circuit  court  for  the  eastern  district  of  Missouri,  Brewer,  J.,  in 
1889  (40  Fed.  Eep.,  250),  held  that  as  the  act  of  1876  prescribed  penal- 
ties for  the  violation  of  the  law  of  1870,  and  was  predicated  upon  that 
statute,  it  fell  with  it  and  could  not  be  applicable  to  the  subsequent 
act  of  1881. 

Such  at  present  is  the  status  of  our  trade-mark  laAvs — limited  in  oper- 
ation to  marks  used*  in  foreign  commerce  and  with  the  Indian  tribes, 
and  un  sustained  by  any  penalties  whatever. 

LABELS. 

The  legislation  in  regard  to  labels  is  to  be  found  in  section  3  of  the 
act  of  June  18,  1874,  entitled  "An  act  to  amend  the  law  relating  to 
patents,  trade-marks,  and  copyrights,"  which  provides  that  "no  prints 
or  labels  designed  to  be  used  for  any  other  articles  of  manufacture  shall 
be  entered  under  the  copyright  law,  but  may  be  registered  in  thePatent 
Office,"  the  fee  therefor  being  $6.  The  legal  definition  of  a  label  under 
this  law  is  very  intangible. 

Several  bills  have  been  referred  to  your  committee  relating  to  trade- 
marks, labels,  and  penalties  for  the  counterfeiting  and  wrongful  use  of 
the  same.  The  present  condition  of  the  law  upon  these  subjects  is 
vague,  incomplete,  and  indefinite,  involving  much  confusion  and  uncer- 
tainty. Your  committee,  therefore,  have  deemed  it  best  to  prepare  and 
recommend  to  the  House  a  substitute  for  all  of  said  bills,  which  should 
consolidate  or  codify  into  a  single  act  the  entire  law  relating  to  trade- 
marks and  labels. 

In  preparing  this  substitute  your  committee  has  aimed  to  accomplish 
the  following  results,  viz : 

(1)  To  consolidate  in  a  single  statute  all  the  law  relating  to  these 
subjects. 

(2)  To  extend  the  operation  of  the  law  so  as  to  include  commerce 
among  the  States  within  its  provisions. 

(3)  Without  affecting  or  destroying  whatever  real  or  technical  dis- 
tinctions may  exist  between  trade  marks  and  labels,  to  give  to  each  a 
like  method  of  registration  and  like  protection. 

(4)  To  provide  adequate  penalties  for  the  counterfeiting  or  fraudu- 
lent use  of  the  same. 

The  provisions  of  the  substitute  are  as  follows,  to  wit : 
Section  1  provides  for  the  filing  of  a  written  application  for  registry 
with  a  facsimile  of  the  mark  or  label,  and  within  six  months  thereafter 
of  a  sworn  declaration  by  the  owner  in  proof  of  his  ownership  and  right 
to  registry.  It  limits  registration  to  marks  and  labels  used  in  foreign 
or  interstate  commerce  or  with  Indian  tribes,  and  to  such  as  are  not 
offensive  to  public  sentiment  or  morals.  The  registrant  must  be  either 
a  citizen  of  the  Un  ted  States  or  of  some  country  which  affords  similar 
privileges  to  our  citizens.  A  uniform  fee  of  $25  is  required.  The  dis- 
tinction between  trade-marks  and  labels  is  often  shadowy,  confusing, 
and  sometimes  almost  imperceptible,  but  the  uses,  purposes,  and  values 
of  labels  are  identical  with  those  of  trade-marks,  and  your  committee 
fails  to  see  any  good  reason  why,  so  far  as  registration  and  protection 
are  concerned,  the  two  should  not  be  placed  upon  equal  footing.  What- 
ever real  or  technical  distinctions  there  may  be  between  them  is  left  as 
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they  now  exist.  The  proposed  bill  simply  provides  a  uniform  method 
of  registration,  the  same  fee,  and  equal  protection. 

Section  2.  If  the  Commissioner  of  Patents  finds  upon  examination 
that  the  mark  or  label  is  entitled  to  registration  under  the  law  he 
issues  a  certificate  of  such  registration. 

Section  3.  If  the  Commissioner  finds  that  it  is  not  properly  entitled 
to  registration  he  makes  and  mails  to  the  applicant  an  order  refusing 
registry.  Within  six  months  thereafter  the  applicant  may  apply  for  a 
reconsideration. 

Section  4.  If  registration  is  refused  or  the  application  abandoned, 
without  reconsideration  being  had,  three-fifths  of  the  fee  paid  is  to  be 
refunded. 

Section  5.  Commissioner  in  making  examination  and  decision  shall 
follow  as  far  as  applicable  the  practice  in  courts  of  equity. 

Section  6  provides  for  an  appeal  from  the  decision  of  the  Commis- 
sioner to  the  supreme  court  of  the  District  of  Columbia  in  like  manner 
as  in  patent  cases. 

Section  7  prescribes  form,  etc.,  of  certificate,  the  keeping  of  records, 
and  makes  certified  copies  thereof  evidence  in  suits  involving  such 
trade-mark  or  label. 

Section  8.  Certificate  in  force  for  thirty  years,  with  provision  for  its  re- 
peated renewal  at  the  expiration  of  each  such  period. 

Section  9  makes  registration  prima  facie  evidence  of  ownership^  and 
gives  to  the  owner  his  remedy  at  law  and  in  equity  for  the  counterfeit- 
ing or  wrongful  use  of  such  registered  trade-mark  or  label. 

Section  10  provides  that  no  action  or  suit  shall  be  maintained  in  cases 
where  the  mark  or  label  is  used  in  unlawful  business,  or  upon  any  article 
injurious  in  itself,  or  with  design  to  deceive  the  public,  or  where  regis- 
tration has  been  fraudulently  obtained. 

Section  11.  Persons  obtaining  false  registration  made  liable  for  dam- 
ages. 

Section  12.  Preserves  all  rights  and  remedies  which  a  party  aggrieved 
by  the  wrongful  use  of  any  mark  or  label  might  have  if  this  act  did  not 

exist. 

Section  13.  Not  to  be  so  construed  as  to  affect  any  mark  or  label  after 
registration  has  expired,  nor  to  give  cognizance  to  any  United  States 
court  of  an  action  between  citizens  of  the  same  State  unless  the  mark 
or  label  is  used  in  foreign  or  interstate  commerce,  etc. 

Section  14  provides  for  the  registry  of  what  are  sometimes  denomi- 
nated "collective  trade-marks,"  that  is,  marks,  labels,  or  brands  used 
by  associated  manufacturers,  etc.,  to  designate  their  common  product. 
Under  the  existing  law  such  marks  not  being  technically  "  trade-marks  " 
could  not  be  registered. 

Section  15  provides  for  the  assignment  and  record  thereof  of  registered 
marks  and  labels. 

Section  16  provides  for  filing  of  writs  of  injunction  restoring  the 
transfer  or  assignment  of  any  registered  mark  or  label. 

Section  17  provides  for  passing  the  title  to  any  label  or  trade-mark 
by  decree  of  court. 

Section  18  amends  section  7  of  the  act  of  October  1,  1890  (McKinley 
law),  by  inserting  the  words  "or  of  any  other  person  who  shall  have 
duly  registered  his  trade-mark  or  label  pursuant  to  the  laws  of  the 
United  States."  The  purpose  of  this  is  to  make  the  provisions  of  the 
existing  law  conform  to  the  convention  of  Paris,  concluded  March  20, 
1883,  which  binds  us  to  give  to  the  subjects  of  various  nations  the  same 
rights^in  this  regard  that  our  own  citizens  enjoy. 
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Section  19.  Not  to  be  so  construed  as  to  affect  trade-marks  or  labels 
registered  under  prior  laws. 

Section  20.  Applications  already  filed  for  registration  under  existing 
laws  may  be  perfected  thereunder. 

Section  21.  Claims  for  registry  must  be  completed  for  examination 
within  six  months  after  filing  of  application.  In  default  thereof,  or  on 
applicant's  failure  to  prosecute  his  claim  within  six  months  after  any 
action  thereon,  the  same  shall  be  deemed  abandoned. 

Section  22.  Extends  the  act  so  as  to  include  within  its  provisions  the 
Territories  and  the  District  of  Columbia. 

Section  23  provides  penalties  for  counterfeiting  trade-marks  and 
labels ;  also  for  affixing  such  counterfeit,  etc.,  to  merchandise,  and  also 
for  uttering  or  passing  upon  the  public  any  such  counterfeit.  Maxi- 
mum penalty,  $1,000  fine  or  two  years'  imprisonment,  or  both. 

Section  24  provides  penalty,  same  as  in  section  23,  for  selling  mer- 
chandise of  same  descriptive  qualities  as  those  referred  to  in  the  regis- 
tration to  which  the  mark  or  label  or  a  counterfeit  or  colorable  imita- 
tion thereof  is  fraudulently  affixed. 

Section  25  provides  for  same  penalties  as  in  section  23  for  fraudu- 
lently affixing  mark  or  label  or  imitation  thereof  to  merchandise  similar 
to  that  described  in  the  registration. 

Section  26  provides  penalties,  as  in  section  23  above,  for  fraudulently 
filling  with  substantially  same  merchandise  packages  to  which  mark  or 
label  is  affixed. 

Section  27  provides  penalties,  as  in  section  23  above,  for  selling  or 
dealing  in  empty  packages  to  which  mark  or  label  is  affixed  without 
obliterating  the  same. 

Section  ^8  provides  penalties  for  aiding  or  abetting  in  the  commis- 
sion of  any  of  the  offenses  described  in  sections  23  to  27,  inclusive. 
Maximum  penalty,  $500  fine,  or  one  year's  imprisonment,  or  both. 

Section  29  authorizes  Commissioner  of  Patents  to  prescribe  forms, 
rules,  and  regulations  proper  for  carrying  out  the  provisions  of  this  act. 

Section  30,  repealing  act,  repeals  acts  of  March  3, 1881,  August  5, 
1882,  August  14, 1876,  part  of  section  3  of  act  of  June  18, 1874,  relating 
to  labels,  and  section  7  of  act  of  October  1,  1890,  and  provides  that 
such  repeal  shall  not  prevent  registration  under  this  act  of  marks  and 
labels  previously  registered,  nor  the  consideration  or  allowance  of  ap- 
plications heretofore  made  under  any  of  said  repealed  acts  which  sub- 
stantially conform  to  the  provisions  of  this  act  without  payment  of  ad- 
ditional fees. 

Your  committee  therefore  report  back  H.  E.  584,  5573,  5760,  and 
7522  with  the  recommendation  that  the  bill  herewith  reported  be  sub- 
stituted for  the  same,  and  that  such  substitute  do  pass. 

O 
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BERDAN  FIREARMS  MANUFACTURING  COMPANY. 


March  16,  1894. — Committed  to  the  Committee  of  the  Whole  House  and  ordered 

to  be  printed. 


Mr.  Lapham,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT: 

[To  accompany  H.  R.  1547.] 

The  Committee  on  Patents,  to  which  was  referred  the  bill  (H.  R. 
1547)  for  the  relief  of  the  Berdan  Firearms  Manufacturing  Company, 
respect! ully  report: 

It  appears  that  under  orders  from  the  War  Department  dated  Jan- 
uary 30,  1860,  a  board  of  officers  was  convened  at  Washington  for  the 
purpose  of  examining  various  inventions  and  types  of  breech- loading- 
arms,  of  which  Gen.  Hancock  was  president.  It  appears  that  the 
board  also  issued  circulars  to  owners  of  improvements  on  breech-load- 
ing firearms  containing  the  form  of  contract  proposed  to  be  executed 
by  such  owner  with  the  United  States  for  the  use  of  such  improve- 
ments as  might  be  adopted  by  the  board.  The  terms  of  payment  by 
the  United  States  were  arranged  upon  a  sliding  scale,  a  given  sum  per 
arm  for  the  privilege  of  manufacturing  50,000,  a  smaller  sum  per  arm 
for  the  privilege  of  manufacturing  100,000,  a  smaller  sum  per  arm  for 
200,000,  and  a  still  smaller  sum  for  any  additional  number  of  arms. 
The  Berdan  Firearms  Company  replied  to  this  circular  and  made  pro- 
posals under  the  above  form  of  contract  containing  said  sliding  scale, 
and  submitted  certain  inventions  of  Gen.  Hiram  Berdan,  of  which 
it  was  the  owner,  for  the  examination  and  report  of  said  Hancock 
board.  Said  board  reported  in  favor  of  certain  of  these  inventions,  to 
be  applied  to  altering  the  Springfield  muzzle-loading  rifle  musket  into  a 
breech-loading  musket.  It  appears  that  the  inventions  of  Gen.  Berdan 
were  considered  of  sufficient  value  to  the  Government  for  the  Secre- 
tary of  War  (Gen.  J.  M.  Scliofield)  to  request  the  Secretary  of  the 
Interior,  August  12,  1868,  to  hasten  action  in  the  Patent  Office  upon 
applications  of  Berdan  for  patents  on  various  improvements  in  fire- 
arms, stating  that  so  far  as  the  War  Department  was  concerned  the 
early  consideration  of  the  same  was  regarded  as  desirable. 

No  formal  written  contract  was  entered  into  between  the  Berdan 
Firearms  Company  and  the  United  States,  but  after  the  submission  of 
the  proposals  by  the  Berdan  company  the  United  States  proceeded  to  use 
the  inventions  of  Berdan  upon  many  thousands  of  muskets,  it  being 
understood  by  the  Berdan  company  that  the  Government  was  operat- 
ing under  the  terms  of  the  proposal  containing  the  sliding  scale  as  a 
rule  of  payment.  The  company  receiving  no  report  from  the  Govern- 
ment as  to  the  number  of  arms  to  which  the  patented  inventions  were 
applied,  on  February  29,  1872,  and  before  the  Government  had  ceased 
the  use  of  the  inventions,  brought  suit  in  the  Court  of  Claims  against 
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the  United  States  for  such  number  as  had  already  beeD  manufactured 
by  it  on  the  supposition  that  a  contract  existed  with  the  United  States, 
which  suit  was  dismissed  by  order  of  the  court,  and  for  the  reason  that 
the  case  was  not  prosecuted  agreeably  to  the  rules  of  the  court.  The 
mere  prosecution  of  the  case  appears  to  have  been  due  to  the  advice  of 
a  law  firm  in  New  York,  that  the  action  could  not  be  maintained  until 
the  Government  had  made  the  full  number  of  muskets  contemplated 
by  the  proposal  of  1866. 

In  1887  a  new  suit  was  commenced  and  the  court  then  determined 
that  there  was  no  express  contract,  and  that,  although  the  Government 
had  used  the  invention  upon  many  thousands  of  arms,  running  over  a 
long  period  of  time,  yet  that  the  plaintiff  was  entitled  to  recover  only 
upon  an  implied  contract  arising  out  of  the  use,  and  that  the  statute  of 
limitations  was  a  bar  against  recovery  for  all  claims  arising  more  than 
six  years  prior  to  the  bringing  of  the  suit. 

The  bill  proposes  to  remove  this  bar  and  allow  the  court  to  ascer- 
tain the  actual  damages  which  the  company  is  entitled  to  recover.  This 
case  does  not  present  such  a  case  of  laches  on  the  part  of  the  plaintiff 
as  seems  to  the  committee  to  come  within  the,  purpose  of  the  statute  of 
limitations.  There  was  a  serious  question  as  to  when  the  statute  should 
begin  to  run.  If  there  was  a  contract  based  upon  the  sliding  scale 
then  no  action  could  be  begun  until  at  least  the  maximum  number  of 
arms  mentioned  in  the  proposal  had  been  manufactured  or  ordered  by 
the  United  States  containing  the  patented  improvements,  and  the 
completion  of  the  contract  and  the  culmination  of  the  time  for  com- 
mencing suit  depended  upon  the  progress  of  the  Government.  But  if 
there  were  no  express  contract  then  the  remedy  of  the  plaintiff  would 
be  on  an  implied  contract  to  pay  a  fair  and  reasonable  sum  for  the  use 
of  the  inventions,  and  an y  action  for  such  recovery  must  be  begun 
within  six  years  of  the  beginning  of  the  use  by  the  Government,  and 
successive  .suits  for  each  six  years  during  the  continuance  of  such  use, 
or  until  the  patents  had  expired. 

The  question  seems  to  have  been  one  of  difficulty,  and  the  plaintiffs 
appear  to  have  done  all  that  reasonable  men  could  do  for  the  preser- 
vation and  pursuit  of  their  rights.  The  company  commenced  one  suit 
upon  the  supposition  that  the  six-year  rule  of  limitation  applied,  which 
suit  was  dismissed.  After  waiting  till  the  Government  had  discontin- 
ued the  use  of  the  invention,  it  brought  its  next  suit  upon  the  alterna- 
tive view,  which  was  the  only  one  left  them  by  the  prior  action  of  the 
court,  and  they  were  met  in  the  second  suit  by  the  decision  that  their 
first  course  was  the  only  proper  one,  and  now  they  can  only  recover 
for  a  small  portion  of  the  use  of  their  inventions  made  by  the  United 
States. 

While  your  committee  does  not  favor  the  removal  of  the  bar  of  the 
statute  in  ordinary  cases,  this  does  appear  to  be  a  case  where  the 
plaintiff  has  fallen  under  the  operation  of  the  statute  without  its  fault 
and  because  of  the  peculiar  circumstances  of  the  transaction  which  it 
could  not  control. 

Your  committee  therefore  recommend  the  passage  of  the  bill,  which 
merely  takes  away  the  bar  of  the  statute  and  permits  the  plaintiff  to 
make  a  showing  of  all  the  facts,  and  to  have  such  recovery  against  the 
United  States  as  those  facts  warrant. 


53d  Congress,  )  HOUSE  OF  EEPEESENTATIVES.  (  Eeport600, 
2d  Session.     )  X     Part  2. 


BE  ED  AN  FIRE  ASMS  MAN  CJFAOTURING  COMPANY. 


May  18,  1894.— Ordered  to  be  printed. 


Mr.  Hicks,  from  the  Committee  on  Patents,  submitted  the  following 

as  the 

VIEWS  OF  THE  MINORITY: 

[To  accompany  H.  R.  1547.] 

The  bill  presented  by  the  authority  of  the  committee  seeks,  on  behalf 
of  the  Berdan  Firearms  Manufacturing  Company,  to  remove  the  bar  of 
the  statutes  of  limitation  from  the  claim  of  H.  Berdan,  now  the  Berdan 
Firearms  Manufacturing  Company,  against  the  Government,  which 
claim  is  now  in  process  of  adjudication  and  settlement  in  a  suit  or  action 
pending  in  the  Supreme  Court  to  No.  445  of  the  present  calendar.  The 
minority  of  the  committee  believe  the  bill  should  not  pass,  and  that  the 
bar  of  the  statute  should  not  be  removed,  as  the  claim  has  already  been 
passed  upon  by  the  Court  of  Claims  and  fairly  adjudicated,  and  a  suffi- 
cient compensation  has  been  allowed  the  claimant  for  the  use  of  the 
Berdan  improvement  or  patent,  and,  further,  it  is  against  the  policy  of 
the  law  to  encourage  or  permit  stale  claims  to  be  preserved.  It  is 
unnecessary  here  to  state  the  reason  for  this  policy,  and  there  is  no  good 
reason  why  it  should  not  be  as  rigidly  adhered  to  and  insisted  upon  in 
claims  against  the  Government  as  in  claims  between  individuals,  except 
in  extreme  cases,  and  we  do  not  believe  this  is  such  an  extreme  case  as 
demands  or  merits  such  action. 

In  any  view  of  the  case  no  money  is  lost  by  the  claimant,  for  the 
reason  none^was  invested,  as  the  entire  claim  is  founded  upon  a  claim 
for  royalty.  The  claim,  as  gathered  from  the  records  of  the  case  referred 
to,  if  the  bar  of  the  statute  be  removed,  will  involve  an  expenditure  on 
the  part  of  the  Government  of  $260,000  in  payment  for  royalty  due 
and  payable  upon  and  for  the  use  of  a  patent  which,  in  itself,  is  a  fran- 
chise granted  by  the  Government,  and  for  which  it  is  now  sought  to 
make  the  Government  pay — is  not  for  money  actually  lost  or  expended 
by  the  claimants,  or  for  work  done,  but  for  royalty  on  a  patent  that  the 
claimant  had  the  use  and  benefit  of,  and  which  would  have  been  of  but 
little  value  without  the  Government  franchise,  and  the  facts,  as  dis- 
closed by  the  papers  filed  in  the  case  referred  to,  in  brief  are  as  follows : 

The  claim  is  based  and  founded  upon  the  alleged  infringement  of 
several  patents  covering  divers  items  in  the  mechanism  of  a  breech- 
loading  gun.  These  patents,  we  are  informed,  were  about  four  in  num- 
ber, and  in  the  suit  originally  brought  in  the  Court  of  Claims  the  court, 
decided  against  the  claimant  as  to  all  the  items  in  the  claim  except 
one,  and  that  was  upon  one  single  item  of  the  mechanism  5  and  in  so 
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doing  the  court  estimated  the  amount  due  for  royalty  upon  the  value 
of  this  one  item  of  Mr.  Ber dan's  invention  that  was  adopted  and  used 
by  the  Government,  and  for  the  use  of  this  item  an  allowance  was 
made  of  $95,000.  Both  parties  have  appealed  from  the  judgment  of 
the  Court  of  Claims,  and  the  appeals  are  now  pending  in  the  Supreme 
Court,  the  Government  contending  that  the  Court  of  Claims  was  in 
error  in  finding  any  infringement  of  any  of  the  Berdan  patents,  while 
Berdan  claims  that  the  court  was  in  error  in  finding  absence  of  infringe- 
ments of  the-  several  patents  upon  which  no  allowance  was  made. 

If  the  Supreme  Court  affirms  the  decision  of  the  Court  of  Claims  no 
further  trial  will  be  necessary,  and  in  order  that  the  legal  rights  of  the 
claimants  should  be  ascertained  we  think  it  is  essential  that  the  Supreme 
Court  should  pass  upon  the  question  of  infringement  of  these  several 
patents  without  embarrassment  by  Congress,  for  if  the  Court  of  Claims 
is  right,  and  only  one  patent  or  improvement  has  been  infringed  upon, 
the  right  of  royalty  per  gun  ,would  be  much  less  than  if  it  should  be 
decided  that  the  guns  manufactured  by  the  Government  embodied 
several  of  Berdan's  patents. 

It  is  respectfully  contended  that  the  passage  of  the  present  bill  would 
seriously  interfere  with  and  confuse  the  consideration  of  these  funda- 
mental questions  in  the  Supreme  Court,  and  it  would  be  better  that 
the  present  appeals  proceed  to  decision,  in  order  that  the  legal  rights 
of  the  claimants  may  be  established.  It  will  then  be  entirely  easy,  if 
injustice  has  been  done,  by  an  examination  of  the  facts,  which  will  be  all 
of  record,  for  Congress  to  make  appropriation  to  the  claimants  of 
such  sum  as  they  would  be  entitled  to  receive  upon  the  basis  of  the 
decision  made  for  the  period  of  time  outside  of  the  statute  of  limitation. 

Upon  the  basis  of  the  present  decision,  if  the  bar  of  the  statute  of 
limitation  is  removed,  the  claimants  would  be  entitled  to  an  additional 
royalty  of  $165,000.  This,  added  to  the  $95,000  adjudged  them  by  the 
Court  of  Claims,  would  swell  the  total  claim  to  $260,000,  and  if  the 
Supreme  Court  should  find  that  the  other  patents  have  been  infringed 
upon,  undoubtedly  there  would  then  need  to  be  a  new  trial,  and  the  court 
can  properly  assess  the  value  of  the  appropriation  and  use  of  such 
additional  patents  by  the  Government,  and  the  facts  as  ascertained  by 
the  court  would  afford  a  complete  basis  for  Congress  to  appropriate 
money  for  the  payment  of  the  same. 

The  evidence  in  the  case  is  very  voluminous,  and  the  case  is  one  that 
should  be  entirely  left  to  the  decision  of  the  court;  and  the  reason  given 
by  the  claimants  for  not  bringing  their  suit  in  time,  thereby  depriving 
them,  as  they  contend,  of  a  part  of  their  claim,  that  they  were  misled  by 
their  counsel  as  to  the  time  of  bringing  suit,  is  not  considered  by  the 
minority  of  the  committee  as  being  a  sufficient  reason  to  induce  Congress 
to  meddle  with  a  case  involving  such  a  large  expenditure  of  money,  and 
the  decision  of  such  important  legal  questions  as  are  involved. 

In  view,  also,  of  the  large  number  of  claims  now  pending  in  Congress, 
many  of  which  are  just  and  are  due  to  persons  who  actually  lost  prop- 
erty during  the  war  of  the  rebellion,  and  many  of  which  must  neces- 
sarily fail  of  consideration  by  reason  of  their  large  number  and  the 
large  amounts  of  money  involved,  it  certainly  would  not  be  wisdom 
upon  the  part  of  Congress  to  interfere  with  a  claim  so  speculative  in 
its  character  as  the  present  one,  and  one  that  is  based,  not  upon  prop- 
erty actually  lost  or  money  expended,  but  for  royalty  upon  a  fran- 
chise granted  by  the  Government,  which,  without  Government  aid, 
would  be  valueless. 
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The  proofs  in  such  a  claim  as  this,  as  well  as  the  law,  should  be 
strictly  enforced  and  rigidiy  adhered  to,  and  for  that  reason  the  bill 
should  not  pass. 

J.  D.  Hicks. 

F.  0.  Tate. 

Gaston  A.  Bobbins. 

T.  J.  Strait. 

J.  0.  Hutcheson. 

W.  W.  Bowers. 


O 


53d  Congress,  >   HOUSE  OF  REPRESENTATIVES,     j  Report 


May  3;  1894. — Keferredto  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  De  Forest,  from  tlie  Committee  on  Patents,  submitted  the  fol- 
lowing 


The  Committee  on  Patents,  to  whom  was  referred  the  bill  (II.  R. 
6837)  to  amend  section  4934  of  the  Revised  Statutes,  increasing  the 
fees  on  filing  each  original  application  for  patents  from  $15  to  $17, 
reports  as  follows : 

The  object  of  the  proposed  increase  in  fees  is  to  raise  sufficient  reve- 
nue for  the  establishment  and  maintenance  of  a  division  of  classifica- 
tion in  the  U.  S.  Patent  Office. 

The  improvement  is  recommended  by  the  Commissioner  of  Patents, 
is  favored  by  all  engaged  in  the  solicitation  of  patents,  is  very  greatly 
needed,  and  will  be  of  unquestionable  convenience  and  i>ecuniary 
advantage  to  all  inventors  and  the  general  public. 

It  seemed  to  the  committee  advisable  that  the  increase  of  fee  should 
be  placed  upon  the  issuing  of  the  patent  rather  than  upon  the  applica- 
tion, and  that  the  bill  should  provide  for  the  certain  execution  of  the 
proposed  object  by  expressly  setting  apart  for  that  purpose  the  moneys 
to  be  realized  from  the  increased  fees. 

The  substitute  favorably  reported  varies  from  the  original  bill  only 
in  these  particulars. 

The  committee  therefore  recommends  that  the  original  bill  lie  upon 
the  table  and  that  the  substitute  bill  accompanying  this  report  do  pass. 


2d  Session. 


FEES  ON  APPLICATION  FOR  PATENTS. 
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June  29,  1894. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Covert,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT: 

[To  accompany  H.  R.  6835.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  E. 
6835)  entitled  "A  bill  to  amend  title  60,  chapter  3  of  the  Eevised 
Statutes  of  the  United  States  relating  to  copyrights,"  having  consid- 
ered the  same  respectfully  report : 

The  purpose  of  the  proposed  measure  is  twofold:  First,  to  seer 
to  operatic  compositions  the  same  measure  of  protection  unde- 
copyright  law  as  is  now  afforded  to  productions  of  a  strictly  & 
character.    There  can  be  no  reason  why  the  same  protect- 
not  be  extended  to  one  species  of  literary  property  of 
character  as  to  the  other  5  and  the  omission  to  include 
visions  for  operatic  compositions  in  the  law  sought  U 
doubtless,  the  result  of  oversight.    The  Commit^  a 
that  the  existing  law  should  be  so  amended  ^ate 
protection  to  this  species  of  literary  product- 

The  bill  provides,  secondly,  for  added  action  of 

authors  of  dramatic  and  operatic  work-- 
in recent  years  the  business  of  pre  ng  plays  and 
operas  by_  American  authors  has  lar^,  I,  and  in  many 
instances  has  met  with  the  very  highest  of  success.  Many 
of  the  best  ftage  productions  of  modern  tii  .ave  been  the  work  of 
American  authors. 

These  productions  in  many  instances  have  been  carefully  and  elabo- 
rately placed  upon  the  stage  at  very  heavy  expense  to  proprietors  and 
managers,  and  their  representation  has  given  employment  in  various 
ways  to  thousands  of  people. 

The  existing  law  relative  to  copyrights  has  been  found  to  be  inade- 
quate to  properly  protect  authors  and  producers  of  American  plays 
and  operas  in  the  enjoyment  of  their  rights  of  property  in  these  duly 
copyrighted  productions. 

Persons  in  various  sections  of  the  country  have,  without  the  shadow 
of  right  or  authority,  pirated  these  works,  and  confining  their  opera- 
tions chiefly  to  the  smaller  and  more  remote  towns,  have  given  repre- 
sentations of  these  stolen  productions  for  their  own  individual  profit, 
and  without  making  any  compensation  whatever  to  authors  or  owners. 
Under  existing  conditions  no  adequate  remedy  exists  for  this  unlawful 
usurpation  of  property  rights. 
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The  offenders  are  almost  uniformly  men  without  attachable  meansr 
and  defy  all  the  ordinary  processes  by  which  they  might  be  mulcted 
in  damages.  The  representation  of  these  pirated  productions  is  gen- 
erally given  for  a  night  or  two  only  at  a  given  place,  and  the  offenders 
flit  from  section  to  section  and  from  State  to  State,  and  bid  defiance  to 
the  processes  of  the  courts  seeking  to  restrain  their  unlawful  acts. 

Serious  embarrassments  have  arisen  in  the  efforts  to  enforce  these 
judicial  orders  and  to  punish  offenders  for  disobedience  of  them. 
While  it  is  true  that  an  injunction  order  issued  by  a  court  of  compe- 
tent jurisdiction  is  operative  upon  the  conscience  of  the  party  restrained 
everywhere  in  the  United  States,  it  is  yet  a  question  seemingly  open  to 
discussion  whether  or  not  an  attachment  for  contempt  of  such  order 
can  be  executed  except  in  the  circuit  of  the  court  which  issued  the 
original  order. 

The  measure  herewith  reported  seeks  to  set  at  rest  any  doubt  that 
may  exist  upon  the  interpretation  to  be  given  to  existing  law  in  this 
regard,  so  far  as  it  relates  to  piracies  of  duly  copyrighted  dramatic  and 
operatic  productions. 

The  bill  herewith  submitted  further  provides  that  the  piracy,  i.  e., 
the  unlawful  production  of  any  duly  copyrighted  play  or  opera,  if  it 
be  determined  that  such  unlawful  representation  was  willful  and  for 
profit,  shall  be  a  misdemeanor  and  shall  subject  the  offender  upon  con- 
viction to  the  liability  of  imprisonment  for  a  period  not  exceeding  one 
year. 

The  reason,  we  might  say  the  necessity,  for  the  enactment  of  this 
provision  has  already  been  outlined. 

The  unauthorized  publication  of  a  copyrighted  book  may  ordinarily 
be  adequately  punished  through  civil  proceedings  and  under  the  pro- 
visions of  existing  law.  The  offender  in  such  case  is  ordinarily  a  person 
of  fixed  habitat,  and  has  a  press  and  the  implements  of  his  business. 
The  ordinary  processes  of  the  courts  may  readily  be  served  upon  himr 
and  he  may  be  compelled  to  respond  in  damages  for  his  wrongdoing. 

These  conditions  do  not  exist,  as  a  rule,  in  the  case  of  the  professional 
play  pirate. 

It  is  difficult  and  in  many  cases  impossible  to  serve  him  with  injunc- 
tions and  court  orders,  because  of  his  migratory  habits;  and  as  he  is  in 
almost  every  instance  entirely  without  attachable  means,  it  is  impos- 
sible to  satisfy  a  money  judgment  against  him,  however  culpable  he 
may  be,  and  whatever  injury  he  may  have  occasioned  to  the  author  or 
owner. 

Testimony  has  been  adduced  before  the  committee  showing  that  the 
losses  accruing  to  authors  and  owners  of  copyrighted  productions  by 
these  piracies  amount  to  many  thousands  of  dollars  each  year.  So 
little  protection  is,  in  fact,  afforded  under  existing  conditions  that  many 
prominent  American  dramatic  authors  no  longer  go  to  the  trouble  and 
expense  of  taking  out  copyrights  for  their  works. 

Conceding  that  for  light  causes  nothing  should  be  added  to  the  juris- 
diction or  powers  of  the  Federal  courts,  it  would  seem  that  the  circum- 
stances in  connection  with  the  wholesale  piracy  of  these  productions 
of  native  authors  demand  that  something  more  nearly  akin  to  drastic 
measures  should  be  invoked  to  remedy  the  evil. 

Conceding  that  productions  of  the  character  mentioned — the  result 
of  patient  thought  and  conscientious  work — productions  that  have 
brought  credit  to  us  as  a  nation,  constitute  property  in  the  fullest  and 
best  sense  of  the  term,  there  would  seem  to  be  no  good  reason  why 
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this  species  of  literary  production  should  not  be  surrounded  by  the 
same  measure  of  protection  as  is  accorded  to  other  classes  of  property. 

The  committee  recommend  that  the  accompanying  bill  be  amended 
by  making  the  penal  provision  applicable  only  in  the  case  of  the  unlaw- 
ful representation  of  plays  and  operas  being  willful  and  for  profit,  and 
by  further  providing  means  by  which  warrants  of  attachment  for  con- 
tempt may  be  considered  and  disposed  of;  and  that  as  so  amended  the 
bill  be  enacted  into  law. 


C 
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TO  AMEND  AN  ACT  RELATING  TO  COPYRIGHTS. 


August  23,  1894. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Hicks,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT: 

[To  accompany  H.  R.  7853.] 

The  amended  law  relating  to  copyrights,  approved  March  3,  1891, 
was  enacted  at  the  earnest  request  of  the  large  publishing  houses  in 
the  country,  the  intention  being  to  fully  protect  American  authors  and 
publishers  against  any  use  or  infringement  of  their  products,  and  also 
from  foreign  importation  of  the  same. 

The  amended  act  was  drawn  with  great  care,  and  was  supposed  to 
enumerate  all  kinds  and  classes  of  work  necessary  to  be  protected,  yet 
by  an  unfortunate  omission  the  words  "  en  graving"  and  "  etching "  are 
not  mentioned  or  enumerated  in  the  act.  This  omission  permits  the 
importation  of  "woodcuts"  and  other  u  engravings  "  made  in  England, 
France,  Germany,  and  other  foreign  countries  to  be  used  for  publica- 
tion in  this  country,  with  full  protection  of  the  copyright  law,  which  is 
against  the  plain  intent  of  Congress.  Duplicates  of  the  said  engravings 
and  plates  made  by  process  work,  all  of  which  processes  are  embraced 
in  the  word  "etching,"  are  used  in  independent  publications  and  peri- 
odicals published  in  France,  England,  Germany,  and  other  foreign 
countries,  often  prior  to  their  publication  in  the  United  States,  and 
one  or  more  of  our  publishers  may  import  a  duplicate  of  the  plate 
and  print  it  in  America,  and  then  claim  for  this  American  print  of  a 
foreign  publication  the  benefit  for  himself  under  our  copyright  law. 
For  instance,  a  fashion  paper  in  Paris  and  London  may  print  a  draw- 
ing of  a  Worth  gown,  or  some  other  garment,  a  duplicate  of  the  plate 
of  this  print  is  brought  to  this  country  and  printed,  say,  in  one  of  our 
illustrated  papers,  and  immediately  copyrighted.  As  the  law  now 
stands  the  proprietor  of  the  illustrated  paper,  in  case  the  print 
referred  to  is  afterwards  copied  in  any  other  paper,  any  of  oar  large 
dailies,  for  instance,  and  especially  the  Sunday  editions  of  the  dailies, 
many  portions  of  which  are  often  devoted  to  this  kind  of  work,  though 
the  copy  published  may  be  obtained  from  the  foreign  publications,  yet 
the  publisher  of  the  illustrated  paper  can  immediately  pounce  upon 
the  unfortunate  editor  or  publisher  of  the  daily  or  other  paper  in 
which  subsequent  publication  is  made,  with  a  claim  for  violation  of  the 
copyright  laws  of  the  United  States,  and  demand  apologies  as  well  as 
damages. 

It  is  clearly  the  object  and  intent  of  this  law  to  give  publishers  in 
this  country  the  protection  of  copyright,  but  it  should  be  granted  to  all 
publishers  alike,  and  the  omission  in  the  law,  that  does  not  express  or 
require  that "  engravings"  and  "etchings"  be  made  in  the  United  States, 
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is  a  discrimination  against  many  of  our  leading  newspapers,  and  one 
that  permits  large  profits  to  be  made  by  designing  persons.  This  is 
clearly  not  the  intention  of  the  law,  and  this  amendment  should  be  made 
in  order  to  prevent  this  discrimination  and  prevent  what  possibly  may 
be  called  sharp  practice,  and  we  respectfully  suggest  that  section  4956 
be  so  amended. 

The  amendment  suggested  to  section  11  is  also  a  step  in  the  same 
direction,  and  is  intended  to  protect  newspapers  from  an  unfair  and 
unjust  construction  of  the  same  law.  It  is  well  settled,  both  in  this 
country  and  England,  that  "news  "  can  not  be  copyrighted,  but  the  law, 
we  think,  should  be  more  explicit  on  this  point,  so  that  it  may  not  be 
used  for  the  purposes  of  petty  persecutions.  For  instance,  as  the  law 
now  may  be  construed,  if  any  newspaper  happens  to  print  a  portrait  of 
a  public  man,  or  a  picture  of  a  public  building,  or  a  race  horse,  or  any 
other  thing  of  current  and  public  interest,  no  matter  where  the  picture 
may  be  obtained,  and  even  if  the  picture  may  have  been  obtained — by 
the  newspaper,  by  an  independent  photograph — direct  from  the  person 
or  owner  of  the  subject,  the  proprietors  of  any  paper  that  had  before 
published  the  same  or  a  similar  picture  can  harass  the  newspaper  with 
threats  of  suit  for  infringement  of  the  copyright  laws,  and  rather  than 
to  go  to  the  expense  of  defending  a  possible  suit — even  where  the  com- 
plaint would  be  laughed  out  of  court — the  newspapers  submit  to  humili- 
ation rather  than  go  to  law  in  defense  of  their  publication. 

Under  the  condition  of  the  civil  law  anybody  can  be  put  to  great 
expense  in  defending  a  suit,  even  where  the  plaintiff  has  no  cause  of 
complaint  without  any  redress.  This  is  an  unscrupulous  use  of  the 
copyright  law  which  Congress  certainly  never  intended,  and  the  addi- 
tion of  the  words  to  section  11,  commencing  after  the  words  "each 
number  of  periodical,"  "  excepting  daily  or  weekly  journals,  devoted  in 
whole  or  in  part  the  news  of  the  day,"  will,  it  is  believed,  overcome 
the  difficulty  and  cure  the  apparent  omission  as  well  as  express  the 
«lear  intention  of  the  law,  and  will  prevent,  as  before  stated,  unscru- 
pulous persons  from  using  the  law  for  purposes  never  intended  by 
Congress. 

Another  unjust  feature  of  the  law  as  it  now  stands,  which  this  amend- 
ment will  cure,  is  that,  in  the  matter  of  the  picture  referred  to,  the  news- 
paper that  happens  to  publish  the  picture  first,  no  matter  how  obtained, 
can  claim  protection  to  that  picture  for  twenty-one  years  against  any 
subsequent  publication  in  any  other  paper.  This  is  surely  something, 
especially  in  the  use  of  a  picture  of  great  public  interest,  and  one  that 
can  be  obtained  by  the  asking  or  taking,  that  the  copyright  laws  were 
never  intended  to  cover  or  prevent  the  use  of.  This  amendment  to  sec- 
tion 11  should  also,  we  think,  prevail,  and  the  adoption  of  the  amendment 
referred  to  will  in  no  way  interfere  with  other  literary  features  or  special 
articles  published  in  weekly  or  daily  journals,  and  they  will  still  be 
^entitled  to  protection  under  the  copyright  law  by  registration  of  each 
article  separate  instead  of  granting,  as  now,  a  blanket  copyright  on  the 
mere  title  of  the  publication,  such  as  "Smith's"  or  "Jones's"  "Illus- 
trated Weekly." 

The  amendments  are  suggested  and  demanded  in  accord  with  the 
advanced  spirit'  and  progress  of  the  age,  and  should  become  a  part  of 
our  copyright  law. 

All  of  which  is  respectfully  submitted  on  behalf  of  the  committee. 
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January  31,  1895. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 

Mr.  Covert,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT: 

[To  accompany  H.  R.  8407.] 

The  Committee  on  Patents,  to  which  was  referred  the  bill  (H.  E. 
8407)  to  amend  section  4965,  chapter  3,  title  60,  of  the  Eevised  Statutes 
of  the  United  States  relating  to  copyrights,  having  had  the  same  under 
consideration,  respectfully  report: 

The  measure  in  question  is  designed  to  correct  an  evil  which  prevails 
under  the  existing  statute,  a  provision  which  has  been  found  to  be 
unduly  harsh  and  oppressive  in  its  penalty  and  results. 

The  provision  sought  to  be  amended  affects  most  injuriously  the 
newspaper  press.  Under  existing  conditions,  if  any  newspaper  shall 
reproduce  any  copyrighted  photograph  and  shall  publish  it,  the  news- 
paper shall  forfeit  the  plates  of  such  copy  and  the  sum  of  $1  for  every 
copy  in  its  possession. 

It  will  be  observed  that  the  existing  law  provides  penalties  for 
u  copies  found  in  possession."  This  undoubtedly  was  intended  to 
apply  to  lithographic  and  other  prints  of  similar  nature  where  the 
total  of  all  the  copies  is  comparatively  limited.  Yet  a  construction 
has  been  placed  upon  the. statute  (and  it  is  perhaps  the  only  construc- 
tion that  can  properly  be  given  it),  holding  newspapers  liable  to  the 
penalty  named,  limited  only  in  extent  by  the  circulation  of  the  news- 
paper. In  other  words  it  has  been  held  that  the  phraseology  "  copies 
found  in  possession"  means  the  copies  printed;  and  thus  the  whole  cir- 
culation is  embraced  in  the  penalty.  It  has  been  further  held  that  the 
penalties  may  be  exacted  for  copying  a  copyrighted  picture  even  when 
the  fact  of  its  being  under  copyright  does  not  appear  on  the  original 
from  which  the  copy  is  made. 

Under  these  conditions  it  is  extremely  hazardous  for  a  newspaper  to 
use  illustrations  in  connection  with  the  publication  of  news  articles 
relating  to  current  events.  The  value  of  illustrated  news  articles 
naturally  depends  very  largely  upon  their  early  publication  and  illus- 
tration. Even  with  the  exercise  of  all  the  care  and  caution  possible  in 
the  haste  of  preparation  and  publication,  violations  of  the  existing 
statute  may  be  innocently  made  by  the  most  careful  and  reputable 
publishers.  Excessive  penalties,  aggregating  under  the  construction 
given  to  the  statute  above  stated;  very  much  more  than  was  contem- 
plated when  the  existing  law  was  enacted,  may  be  sued  for  and 
recovered. 

Numerous  instances  have  been  brought  to  the  attention  of  your 
committee  establishing  the  correctness  of  this  statement.  One  instance 
will  suffice  as  an  illustration.  One  of  the  great  metropolitan  journals, 
through  an  oversight  on  the  part  of  one  of  its  employees,  printed  a  pic- 
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ture  of  a  pleasure  yacht  from  a  copyrighted  photograph,  the  regular 
price  of  which,  with  the  license  to  print,  was  $1.  Suit  is  now  pending 
against  the  proprietors  of  the  newspaper  to  recover  $817,000 — the  pen- 
alties accruing  upon  the  total  number  of  the  editions  in  which  the  pic- 
ture appeared. 

As  originally  presented,  the  bill  provided  solely  for  the  relief  of  the 
publishers  of  newspapers  from  the  oppressive  features  of  existing  law. 
The  majority  of  the  committee  have  thought  it  only  just  and  equitable 
that  the  measure  should  be  broader  in  its  scope,  and  they  have  there- 
fore agreed  upon  the  amendment  herewith  reported.  This  amendment 
makes  no  substantial  change  in  the  existing  law,  except  to  moderate 
the  rigor  of  the  penalties  established.  The  purpose  is  not  by  any  means 
to  free  infringers  of  copyright  from  due  and  reasonable  penalties  for 
their  acts.  The  amendment  as  reported  provides  that  the  total  sum 
to  be  recovered  in  any  action  hereafter  brought  shall  not  for  any  one 
infringement,  issue,  or  edition  exceed  double  the  value  of  the  painting, 
drawing,  article,  object,  or  thing  infringed  upon,  copied,  issued,  or 
edited  in  violation  of  law. 

It  has  been  thought  that  a  penalty  of  double  the  value  of  the  object 
is  and  ought  to  be  sufficient  to  meet  all  the  demands  of  justice.  The 
measure  has  the  strong  sanction  of  the  American  Newspaper  Publish- 
ers'Association,  and  it  is  conceded  by  the  American  Copyright  League 
that  some  modification  of  the  existing  statute  in  the  direction  indi- 
cated should  be  adopted. 

Your  committee  has  thought  that  the  bill  as  amended  is  a  safe,  con- 
servative, and  just  modification  of  the  present  law;  and  it  recom- 
mends that,  as  amended,  the  measure  herewith  reported  be  enacted 
into  law. 


O 
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An  Act  To  amend  section  forty-nine  hundred  and  sixty-five,  chapter 
three,  title  sixty,  of  the  Eevised  Statutes  of  the  United  States,  relating  to  copyrights. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  Tliat  section  forty-nine  hun- 
dred and  sixty-five,  chapter  three,  title  sixty,  of  the  Eevised  Statutes, 
be,  and  the  same  is  hereby,  ameuded  so  as  to  read  as  follows : 

"Sec.  4965.  If  any  person,  after  the  recording  of  the  title  of  any 
map,  chart,  dramatic  or  musical  composition,  print,  cut,  engraving,  or 
photograph,  or  chromo,  or  of  the  description  of  any  painting,  drawing, 
statue,  statuary,  or  model  or  design  intended  to  be  perfected  and 
executed  as  a  work  of  the  fine  arts,  as  provided  by  this  Act,  shall, 
within  the  term  limited,  contrary  to  the  provisions  of  this  Act,  and 
without  the  consent  of  the  proprietor  of  the  copyright  first  obtained 
in  writing,  signed  in  presence  of  two  or  more  witnesses,  engrave,  etch, 
work,  copy,  print,  publish,  dramatize,  translate,  or  import,  either  in 
whole  or  in  part,  or  by  varying  the  main  design,  with  intent  to  evade 
the  law,  or,  knowing  the  same  to  be  so  printed,  published,  dramatized, 
translated,  or  imported,  shall  sell  or  expose  to  sale  any  copy  of  such 
map  or  other  article,  as  aforesaid,  he  shall  forfeit  to  the  proprietor  all 
the  plates  on  which  the  same  shall  be  coined,  and  every  sheet  thereof, 
either  copied  or  printed,  and  shall  further  forfeit  one  dollar  for  every 
sheet  of  the  same  found  in  his  possession,  either  printing,  printed,  copied, 
published,  imported,  or  exposed  for  sale ;  and  in  case  of  a  painting,  statue, 
or  statuary,  he  shall  forfeit  ten  dollars  for  every  copy  of  the  same  in 
his  possession,  or  by  him  sold  or  exposed  for  sale :  Provided,  however, 
That  in  case  of  any  such  infringement  of  the  copyright  of  a  photograph 
made  from  any  object  not  a  work  of  fine  arts,  the  sum  to  be  recovered 
in  any  action  brought  under  the  provisions  of  this  section  shall  be  not 
less  than  one  hundred  dollars,  nor  more  than  five  thousand  dollars, 
and:  Provided,  further,  That  in  case  of  any  such  infringement  of  the 
copyright  of  a  painting,  drawing,  statue,  engraving,  etching,  print,  or 
model  or  design  for  a  work  of  the  fine  arts  or  of  a  photograph  of  a  work 
of  the  fine  arts,  the  sum  to  be  recovered  in  any  action  brought  through 
the  provisions  of  this  section  shall  be  not  less  than  two  hundred  and 
fifty  dollars,  and  not  more  than  ten  thousand  dollars.  One-half  of  all 
the  foregoing  penalties  shall  go  to  the  proprietors  of  the  copyright 
and  the  other  half  to  the  use  of  the  United  States." 

Approved,  March  2,  1895. 
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CLASSIFICATION    DIVISION    UNITED    STATES  PATENT 

OFFICE. 


January  20,  1896. — Committed  to  the  Committee  of  the  Whole  House  on  the  state 
of  the  Union  and  ordered  to  he  printed. 


Mr.  Draper,  from  the  Committee  on  Patents,  submitted  the  fol- 
lowing 

REPORT* 

[To  accompany  H.  R.  3455.] 

The  Committee  on  Patents,  to  whom  was  referred  House  bill  3455, 
have  had  the  same  under  consideration  and  report  as  follows: 

This  bill  provides  that  there  shall  be  established  in  the  United  States 
Patent  Office  a  division  to  be  known  as  the  classification  division  of 
the  United  States  Patent  Office,  which  shall  consist  of  a  primary  exam- 
iner, 2  first  assistant  examiners,  2  secoud  assistant  examiners,  3  third 
assistant  examiners,  36  fourth  assistant  examiners,  4  clerks,  2  copyists, 
and  two  assistant  messengers,  with  compensation  as  specified,  the  total 
annual  compensation  amounting  to  $64,590. 

The  bill  provides  that  the  Commissioner  of  Patents  shall  assign  to 
this  division  the  duty  of  preparing  a  classification  of  the  subject-matter 
of  all  letters  patent  which  have  been  granted  in  this  and  foreign  coun- 
tries and  of  printed  publications  which  constitute  the  field  of  search  in 
ascertaining  the  novelty  and  patentability  of  applications  for  patents. 

The  patent  system  has  been  one  of  the  most  important  aids  to  our 
national  progress.  The  United  States  originally  adopted  a  more  liberal 
policy  toward  invention  and  inventors  than  any  other  government,  and 
has  been  well  repaid  for  its  farsightedness  in  this  direction.  Ameri- 
cans are  admitedly  the  most  inventive  people  on  earth,  and  one,  if  not 
the  principal  reason  for  this,  is  the  fact  that  our  patent  laws  have  been 
more  favorable  than  those  of  most  other  nations.  They  offer  induce- 
ment to  thought  and  study  by  protecting  the  result  of  that  thought 
and  study. 

In  order  that  the  benefit  of  this  system  should  be  maintained  as  here- 
tofore and  improved,  if  possible,  it  is  necessary  that  suitable  provision 
should  be  made  in  its  administration  to  meet  the  wants  of  an  increasing 
population,  and  an  increase  of  invention  which  is  more  rapid  even  than 
the  growth  of  population. 

Our  system  includes  an  examination  by  the  Patent  Office  of  the  sub- 
ject matter  of  the  application,  to  determine  whether  it  is  new  so  far  as 
former  publications  are  concerned.  Each  year  adds  to  the  number  of 
publications  to  be  examined  for  this  purpose,  and  December  31,  1895, 
the  Patent  Office  had  granted  562,458  patents,  while  944,222  had  been 
granted  by  foreign  governments. 

Besides  this,  there  are  in  the  Patent  Office  library  about  70,000  vol- 
umes, treating  of  technical  and  scientific  subjects,  with  which  the  exam- 
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iners  should  be  familiar  so  far.  as  they  relate  to  and  bear  upon  the  sub- 
jects of  invention  assigned  to  their  respective  divisions  for  examination. 

The  necessity  of  an  efficient  classification  of  this  mass  of  literature 
bearing  upon  the  subject  is  obvious,  and  without  it  there  can  be  no 
proper  administration  of  the  Patent  Office.  Classification  is  the  indis- 
pensable condition  upon  which  reasonably  accurate  examinations  upon 
the  question  of  novelty  can  be  made. 

The  classification  to-day  is  made  by  each  examiner  for  his  own  divi- 
sion, and  when  it  is  considered  that  each  examining  division  has  to 
pass  about  25  new  and  50  amended  applications  for  patents  each  week, 
it  will  be  manifest  that  time  for  doing  such  work  suitably  can  not  be 
secured  in  this  way;  and  in  fact,  that  the  work  can  not  be  properly 
systematized  even  if  time  were  available. 

The  receipts  of  the  Patent  Office  fully  justify  this  expenditure.  The 
Patent  Office  is,  I  believe,  the  only  Department  of  the  Government 
that  pays,  from  a  commercial  standpoint.  The  money  paid  by  inventors 
for  patents  to  the  Government,  has  so  far  exceeded  all  expenditures  of 
the  Patent  Office  by  about  $4,500,000.  $160,000  surplus  was  paid  into 
the  United  States  Treasury  by  the  Patent  Office  last  year. 

It  seems  to  your  committee  reasonable  that  a  part  of  this  surplus 
should  be  used  for  improving  the  quality  of  the  work  for  which  the 
inventors  pay. 

Going  beyond  this,  the  result  of  a  more  accurate  and  careful  exam- 
ination will  be  of  enormous  benefit  both  to  inventors  and  the  people. 
Inventors  will  receive  a  smaller  number  of  invalid  patents,  and  the 
people  will  be  saved  from  unwarranted  claims  apparently  sanctioned 
by  the  Government. 

The  real  saving  to  the  people  in  these  directions  can  not  be  meas- 
ured, but  it  could  be  easily  rated  at  many  times  the  additional  cost  of 
administration. 

As  an  example,  in  the  year  1893  988  cases  have  been  examimed 
where  patents  were  in  litigation.  Of  these  436  were  sustained  by  the 
courts  and  552  declared  invalid  in  whole  or  in  part.  Of  the  number 
declared  invalid,  428  appeared  to  be  from  some  fault  of  the  office  and 
124  on  account  of  evidence  of  which  the  office  could  have  had  no 
knowledge  before  granting  the  patents. 

Half  the  patents  tested,  therefore,  showed  the  need  of  more  thorough 
office  examination,  which  is  only  possible  by  a  suitable  classification  of 
references  such  as  this  bill  provides  for. 

It  is  believed  by  the  Commissioner  and  by  your  committee  that  the 
office  force  is  able  and  conscientious,  and  that  the  added  facilities 
called  for  are  essential.  The  committee  are  unanimous  in  recommend- 
ing that  the  bill  do  pass. 
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BEBDAN  fieeaems  manufacturing  company,  etc. 


February  11, 1896. — Committed  to  the  Committee  of  the  Whole  House  and  ordered 

to  he  printed. 


Mr.  Draper,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT: 

[To  accompany  H.  R.  1807.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (EL  E.  1807) 
for  the  relief  of  the  Berdan  Firearms  Manufacturing  Company  and  the 
benefit  of  Mrs.  Mary  Kimball  Berdan,  widow  of  Gen.  Hiram  Berdan, 
respectfully  report: 

It  appears  that  under  orders  from  the  War  Department  dated  Jan- 
uary 30,  1866,  a  board  of  officers  was  convened  at  Washington  for  the 
purpose  of  examining  various  inventions  and  types  of  breech-loading 
arms,  of  which  General  Hancock  was  president.  It  appears  that  the 
board  also  issued  circulars  to  owners  of  improvements  on  breech-load- 
ing firearms  containing  the  form  of  contract  proposed  to  be  executed 
by  such  owner  with  the  United  States  for  the  use  of  such  improve- 
ments as  might  be  adopted  by  the  board.  The  terms  of  payment  by 
the  United  States  were  arranged  upon  a  sliding  scale,  a  given  sum  per 
arm  for  the  privilege  of  manufacturing  50,000,  a  smaller  sum  per  arm 
for  the  privilege  of  manufacturing  100,000,  a  smaller  sum  per  arm  for 
200,000,  and  a  still  smaller  sum  for  any  additional  number  of  arms. 

The  Berdan  Firearms  Company  replied  to  this  circular  and  made  pro- 
posals under  the  above  form  of  contract  containing  said  sliding  scale, 
and  submitted  certain  inventions  of  Gen.  Hiram  Berdan,  of  which  it 
was  the  owner,  for  the  examination  and  report  of  said  Hancock  board. 
Said  board  reported  in  favor  of  certain  of  these  inventions,  to  be 
applied  to  altering  the  Springfield  muzzle-loading  rifle  musket  into  a 
breech-loading  musket.  It  appears  that  the  inventions  of  General 
Berdan  were  considered  of  sufficient  value  to  the  Government  for  the 
Secretary  of  War  (Gen.  J.  M.  Schofield)  to  request  the  Secretary  of  the 
Interior,  August  12,  1868,  to  hasten  action  in  the  Patent  Office  upon 
applications  of  Berdan  for  patents  on  various  improvements  in  firearms, 
stating  that  so  far  as  the  War  Department  was  concerned  the  early 
consideration  of  the  same  was  regarded  as  desirable. 

No  formal  written  contract  was  entered  into  between  the  Berdan 
Firearms  Company  and  the  United  States  other  than  what  is  herein- 
before referred  to.  But  after  the  submission  of  the  proposals  by  the 
Berdan  Company,  the  United  States  proceeded  to  use  the  inventions 
of  Berdan  upon  384,892  muskets,  it  being  understood  by  the  Berdan 
Company  that  the  Government  was  operating  under  the  terms  of  the 
proposal  containing  the  sliding  scale  as  to  rate  of  payment.  The  device 
used  by  the  Government  in  the  manufacture  of  the  384,892  muskets  was 
secured  to  Hiram  Berdan  by  letters  patent  No.  88436. 
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The  Court  of  Claims  found,  and  the  Supreme  Court  of  the  United 
States  has  affirmed  that  finding,  that  the  Government  saved  by  the 
use  of  the  device  belonging  to  Hiram  Berdan,  by  virtue  of  the  afore- 
said patent,  $481,115,  and  in  addition  thereto  obtained  a  better  and 
more  efficient  arm  than  could  have  been  made  without  the  appliance 
invented  by  Berdan. 

On  February  29,  1*872,  and  before  the  Government  had  ceased  to  use 
the  invention,  a  suit  was  brought  in  the  Court  of  Claims  against  the 
United  States.  The  suit  was  not  prosecuted,  no  evidence  was  intro- 
duced by  plaintiff,  and  the  suit  was  dismissed.  The  plaintiff  was 
advised  by  its  solicitors  that  the  action  could  not  be  maintained  until 
the  Government  had  made  the  full  number  of  muskets  that  it  had  the 
right  to  make  under  the  proposal  of  I860,  or  until  the  life  of  the  patent 
expired. 

In  1887  a  suit  w-as  commenced  in  the  Court  of  Claims  and  prosecuted 
to  final  judgment  in  the  Supreme  Court  of  the  United  States.  It  was 
determined  that  there  was  no  express  contract,  and  that  although  the 
Government  had  used  the  invention  upon  381,892  muskets,  and  thereby 
saved  $481,115  by  the  use  of  the  Berdan  appliance,  that  the  plaintiff 
was  entitled  to  recover  only  upon  an  implied  contract  arising  out  of  the 
use,  and  therefore  the  statute  of  limitations  would  be  a  bar  to  all  claims 
arising  more  than  six  years  prior  to  the  bringing  of  the  suit. 

The  court  found  as  a  fact  that — 

The  extractor- ejector  device  found  upon  the  Springfield  musket,  which  is  covered 
by  the  plaintiff's  patent  No.  88436,  is  a  most  efficient,  useful,  and  valuable  device, 
believed  by  army  officers  to  be  the  best  known  in  the  art  for  use  in  a  single-fire  mili- 
tary arm  of  the  Springfield  type.  It  is  far  superior  to  the  Allen  extractor-ejector 
device  previously  in  use  upon  the  army  musket.  The  cost  of  manufacturing  the 
extractor-ejector  now  in  use  (since  1868)  is  $1.25  per  gun  less  than  the  cost  of  manu- 
facturing the  Allen  device. 

During  the  six  years  prior  to  the  expiration  of  the  patent  and  next 
prior  to  the  bringing  of  the  suit  there  were  manufactured  159,940  mus- 
kets. The  Supreme  Court  in  its  opinion,  page  573,  vol.  156,  quoted 
from  the  statements  and  findings  of  the  Court  of  Claims  as  follows: 

The  cost  of  manufacturing  the  extractor-ejector  now  in  use  (since  1868)  is  $1.25 
per  gun  less  than  the  cost  of  manufacturing  the  Allen  device.  Several  witnesses  of 
high  military  position,  expert  in  the  practical  use  of  arms  of  this  description  and 
familiar  with  the  cost  of  manufacture,  have  testified  to  the  great  value  of  the  extractor- 
ejector  device  covered  by  patent  No.  88436,  and  are  of  the  opinion  that  a  royalty 
for  the  use  of  this  device  would  be  a  saving  in  cost  over  the  Allen  device,  plus  a  sum 
varying  somewhat  with  each  witness,  but  of  which  the  average  is  $1.41f  per  musket, 
thus  giving  as  royalty  the  sum  of  $2.66f  per  musket. 

The  Court  of  Claims  "  finds  the  ultimate  fact  that  5  per  cent  upon 
the  lowest  cost  of  manufacturing  the  musket  during  the  period  covered 
by  this  action  was  a  fair  and  reasonable  royalty."  * 

The  lowest  cost  of  manufacturing  the  musket  during  that  time  was 
$11.88.  Eoyalty  per  musket  59.4  cents.  The  plaintiff  now  has  judg- 
ment for  $95,004.36  for  royalty  on  159,940  muskets  made  within  six 
years  next  prior  to  the  bringing  of  the  suit. 

The  removal  of  the  bar  of  limitations  would  enable  Mrs.  Berdan  to 
recover  a  royalty  on  224,952  muskets.  The  minimum  cost  per  musket 
being  $11.88,  the  royalty  would  amount  to  $133,621.49. 

The  following  figures  exhibit  the  result  obtained  if  the  bar  of  limita- 
tions is  removed. 

Whole  number  of  muskets  made  containing  devices  covered  bv  patent 

No.  88436    384,  892 

Saving  compared  with  Allen  gun  as  found  by  court   $481, 115. 00 

Judgment  for  5  per  cent  on  minimum  cost  ($11.88)  on  159,940  muskets 

amounts  to   95,  004.  36 


BERDAN  FIREARMS  MANUFACTURING  COMPANY. 


3 


If  bar  removed,  Mrs.  Berdan  will  be  entitled  to  recover  payment  of  5 

per  cent  on  minimum  cost  ($11.88)  on  224,952  muskets,  amounting  to.  $133,  621. 49 

Which,  added  to  the  judgment  now  held,  would  amount  to   228,  625.  85 

Net  cash  saving  to  Government  after  paying  the  royalty  for  use  of  patent .  252,  489. 15 
A  saving  greater  than  the  royalty  by   23,  863.  30 

Tour  committee  are  of  the  opinion  that  the  plaintiff  company  was 
not  in  fault  or  guilty  of  any  laches  in  not  prosecuting  the  suit  first 
brought  that  would  justify  the  Government  in  taking  advantage  of  the 
statute  of  limitations. 

It  acted  under  the  advice  of  eminent  counsel,  who,  upon  the  facts 
stated,  had  a  right  to  believe  that  there  was  a  contract  based  upon  the 
sliding  scale  before  mentioned,  and  that  no  suit  should  be  brought 
until  at  least  the  maximum  number  of  the  arms  mentioned  in  the  pro- 
posal had  been  manufactured  containing  the  patented  improvement,  or 
the  expiration  of  the  patent. 

There  is  no  evidence  or  reason  that  leads  us  to  think  the  plaintiff 
intended  to  waive  any  of  its  rights  or  donate  the  use  of  the  patent  to 
the  Government.  Nor  is  there  any  evidence  that  the  Government 
expected  or  desired  it  to  do  so.  It  availed  itself  of  the  use  of  this 
improvement  through  the  instrumentality  of  its  officers  and  officials 
who  expected  to  pay  therefor,  and  promised  so  to  do. 

The  Government  alone  has  been  the  gainer  by  the  delay,  and  the 
owner  of  the  patent  the  sufferer. 

The  Government  could  have  at  any  time  rendered  an  account  and 
settled  for  the  number  of  appliances  it  had  then  appropriated  and  used. 
It  never  rendered  any  account ;  it  never  suggested  to  the  owner  of  the 
patent  that  it  was  not  proceeding  under  the  sliding  scale  proposed. 

If  there  was  fault,  negligence,  or  laches  on  the  part  of  either  party 
it  was  on  that  of  the  Government  and  Dot  the  patentee.  The  last 
named  has  made  no  concealment  or  admission  against  its  interest,  or 
any  intentional  waiving  of  its  rights,  but  on  the  contrary  has  done  all 
that  it  should  be  required  to  do  under  the  circumstances  of  the  case. 

We  think  that  equitably  the  Government  ought  to  be  estopped  from 
pleading  the  statute  of  limitations  on  the  facts  in  this  case,  and  that 
equity,  justice,  and  the  honor  of  the  nation  alike  demand  the  removal 
of  the  statute  bar  to  the  prosecution  of  a  suit  by  Mrs.  Berdan,  and 
therefore  recommend  the  passage  of  the  bill. 


O 


54th  Congress,  >  HOUSE  OF  EEFEE  SENT  ATI  VES.     (  Eeport 
1st  Session.     $  (  No.  530. 


Public  124 
Approved  May  19,  1896. 

SALE  OE  FEINTED  OOFIES  OF  PATENTS. 


February  27,  1896. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Draper,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT: 

[To  accompany  H.  R.  6195.] 

The  Committee  on  Patents,  to  whom  was  referred  House  bill  6195, 
have  had  the  same  under  consideration  and  report  as  follows : 

The  Commissioner  of  Patents  states  that  there  is  required  by  the 
needs  of  the  Patent  Office  and  of  the  public  to  be  printed  at  least  102 
copies  of  every  patent,  and  that  this  is  the  case  whether  any  of  them 
are  sold  or  not.  There  is  a  large  accumulation  of  these  copies,  from 
which  sales  are  made  every  day.  Last  year  there  were  sold  608,392 
copies,  producing  an  income  of  about  $60,000. 

If  this  measure  passes,  the  price  will  be  fixed  by  rule  by  the  Com- 
missioner, under  the  approval  of  the  Secretary  of  the  Interior,  and  the 
judgment  of  the  committee  is  that  the  price  might  properly  be  3  cents 
each  for  copies  of  patents  if  ordered  by  classes  or  subclasses — that  is, 

ordered  in  classified  sets  of  perhaps  100. 

The  effect  of  this  would  be,  in  the  Commissioner's  judgment,  to-  take 
out  of  the  office  a  considerable  amount  of  material  which  might  better 
be  in  the  hands  of  the  public;  that  useful  information  would  thereby 
be  disseminated  as  to  the  industrial  arts ;  the  convenience  of  inventors 
and  attorneys  much  promoted,  and,  finally,  the  receipts  of  the  Govern- 
ment from  this  source  considerably  increased.  The  needs  of  the  attor- 
neys are  such  that  at  the  moderate  cost  of  3  cents,  whole  subclasses 
would  probably  be  ordered  in  many  cases  where  but  single  copies  are 
now  ordered. 

The  committee  recommend  that  the  bill  do  pass. 


O 


[Public— No.  124.] 


An  Act  Amending  the  statutes  relating  to  the  sale  of  printed  copies 

of  patents. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United, 
States  of  America  in  Congress  assembled,  That  section  four  hundred  and 
ninety-three  of  the  Revised  Statutes  be,  and  the  same  hereby  is, 
amended  by  striking  out  the  words  "within  the  limits  of  ten  cents  as 
the  minimum  and  fifty  cents  as  the  maximum  price,"  in  lines  three  and 
four,  and  substituting  in  lieu  thereof,  "  Provided,  That  the  maximum 
cost  of  a  copy  shall  be  ten  cents,"  so  that  the  section  so  amended  shall 
read  as  follows : 

"Sec.  493.  The  price  to  be  paid  for  uncertified  printed  copies  of 
specifications  and  drawings  of  patents  shall  be  determined  by  the 
Commissioner  of  Patents :  Provided,  That  the  maximum  cost  of  a  copy 
shall  be  ten  cents." 

Approved,  May  19,  1896. 


54th  Congress,  )  HOUSE  OF  REPRESENTATIVES.     (  Report 
1st  Session,     \  (  No.  561. 


V  SE  BY  UNITED  STATES  OF  DEVICES  COVERED  BY  LET- 
TEES  PATENT  ISSUED  TO  NAVAL  OFFICERS. 


February  28, 1896. — Keferred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Fairchild,  from  the  Committee  on  Patents,  submitted  the  fol- 
lowing 

REPORT: 

[To  accompany  H.  R.  4178.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R. 
4178)  providing  for  the  use  by  the  United  States  of  devices  covered  by 
letters  patent  which  may  be  hereafter  issued  to  any  officer  of  the  Navy, 
have  examined  the  same  and  report  as  follows : 

The  evils  sought  to  be  remedied  by  this  bill,  and  the  arguments  in 
support  thereof,  are  referred  to  by  the  Secretary  of  the  Navy  in  his 
annual  report  to  Congress  as  follows: 

Inventions  useful  to  the  naval  service  are  frequently  patented  by  officers  of  the 
Navy.  Officers  have  peculiar  opportunities  in  the  line  of  their  duty  for  discovering 
the  defects  of  naval  appliances  and  devising  remedies  for  the  same.  When  they 
have  been  especially  assigned  to  the  duty  of  making  experiments  for  the  purpose  of 
suggesting  improvements  in  some  particular  direction,  if  the  facilities  for  conduct- 
ing the  experiments  have  been  furnished  by  the  Department,  and  the  expenses, 
including  the  procuring  of  patents,  have  been  borne  by  the  Department,  the 
improvements  or  devices  are  the  property  of  the  United  States. 

When,  however,  an  officer  is  not  acting  under  authority  of  the  Department,  and 
the  invention  does  not  concern  a  matter  the  officer  was  especially  assigned  the  duty 
of  investigating,  and  when  the  expenses  of  making  experiments  and  procuring  the 
letters  patent  are  borne  by  the  officer,  it  has  been  held  that  the  patent  is  the  prop- 
erty of  the  officer,  and  is  valid  as  against  the  Government  itself.  In  order  to  use 
these  devices  the  United  States  must  obtain  the  consent  of  the  patentee  and  pay  him 
such  price  for  the  use  of  the  same  as  he  may  demand,  and  it  has  frequently  been 
found  difficult  to  adjust  the  rights  of  officers  as  against  the  Government  in  these 
cases. 

The  inventive  genius  of  officers  should  not  be  suppressed,  nor  should  they  be  unjustly 
deprived  of  the  fruits  of  their  labor,  but,  on  the  other  hand,  there  ought  to  be  no 
extraordinary  pecuniary  stimulus  to  turn  to  their  own  advantage  knowledge  acquired 
at  the  expense  of  the  Government  and  tending  to  promote  the  interests  of  the  serv- 
ice in  which  they  are  employed.  Such  a  stimulus  exists  where  the  Government  must 
do  without  improvements  essential  to  its  naval  power  or  pay  to  persons  whom  it  has 
educated  and  furnished  the  opportunities  for  developing  such  improvements  such 
prices  as  they  may  insist  upon  for  the  same. 

The  British  Government  has  recently  found  it  expedient  to  prescribe  the  terms 
under  which  its  navy  shall  acquire  the  use  of  inventions  patented  by  persons  in  its 
naval  service,  and  the  following  provisions  appear  to  me  to  be  particularly  equita- 
ble and  just:  "  The  invention  may  be  used  by  or  for  Her  Majesty's  service,  and  that 
the  terms  of  payment,  if  any,  shall  be  decided  by  the  Admiralty,"  and  "in  settling 
terms,  either  for  assignment  or  use,  regard  will  be  had  by  the  Admiralty  to  any  facil- 
ities in  originating,  working  out,  and  perfecting  the  invention  which  the  inventor 
may  have  enjoyed  by  reason  of  his  official  position." 

As  naval  officers  receive  their  education  at  the  expense  of  the  Government,  and 
their  opportunities  to  make  improvements  in  naval  appliances  result  largely  from 
such  education  and  the  facilities  afforded  them  by  the  duties  they  perform  under  the 
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Government,  I  have  the  honor  to  recommend  that  Congress  he  asked  to  enact  legis- 
lation providing  that  the  United  States  may  at  any  time  acquire  the  right  to  use 
■devices  covered  by  letters  patent  issued  to  officers  of  the  Navy,  whether  retained  in 
their  ownership  or  assigned  to  others,  upon  such  terms  and  at  such  rate  of  compen- 
sation as  may,  by  the  Secretary  of  the  Navy,  be  deemed  just  and  equitable.  (Annual 
Keport  of  the  Secretary  of  the  Navy,  1895,  pp.  48,  49.) 

Similar  references  were  made  in  the  report  of  the  Judge- Advocate- 
General  to  the  Secretary  of  the  Navy  for  the  year  1895  (pp.  16  and  17). 

It  is  to  carry  out  the  recommendation  made  by  the  Secretary  of  the 
2tfavy  to  Congress,  above  quoted,  that  this  bill  was  introduced. 

In  view  of  the  evident  existence  of  the  evils  referred  to  in  the  above 
quotation  from  the  report  of  the  Secretary  of  the  Navy,  your  committee 
recommend  the  passage  of  the  bill  with  the  following  amendments : 

Insert  after  the  words  "  covered  by  letters  patent,"  in  line  5,  "  which 
may  be  hereafter; "  and  after  the  words  "  compensation,  as  may,"  in  line 
9,  insert  the  words  "be  determined  to  be  just  and  equitable  by  aboard 
<of  not  less  than  three  naval  officers,  appointed  for  the  purpose  by ; "  and 
after  the  words  "  with  the  public  service,"  in  line  15,  insert  the  words 
"and  the  decision  of  said  board  shall  be  subject  to  approval  by  the 
Secretary  of  the  Navy;"  strike  out  after  the  words  "compensation,  as 
may,"  in  line  9,  the  word  "to;"  and  after  the  word  "Navy,"  in  line  9, 
strike  out,  in  lines  9  and  10,  the  words  "seem  just  and  equitable;"  and 
after  the  words  "  will  be  had,"  in  line  12,  strike  out  the  words,  in  lines  12 
and  13,  "by  the  Secretary  of  the  Navy." 


O 


54th  Congress,  )  HOUSE  OF  REPRESENTATIVES.     <  Report 
1st  Session.     f  X  No.  741. 
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March  12,  1896.— Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Draper,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT: 

[To  accompany  H.  R.  1978.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R. 
1978)  entitled  "A  bill  to  amend  title  60,  chapter  3,  of  the  Revised 
Statutes,  relating  to  copyrights,"  having  considered  the  same,  respect- 
fully report  : 

Your  committee  recommend  the  amendment  of  the  bill  by  substitu- 
ting the  word  "musical"  for  the  word  "operatic"  in  lines  7,  9,  and  29,  in 
order  to  make  it  conform  to  the  language  of  section  4952  of  the  Revised 
Statutes,  which  mentions  "musical"  instead  of  "operatic"  composi- 
tions as  the  subject  of  copyright. 

This  amendment  in  no  way  affects  the  purpose  of  the  proposed 
measure,  which  is  twofold :  First,  to  secure  to  musical  compositions 
the  same  measure  of  protection  under  the  copyright  law  as  is  now 
afforded  to  productions  of  a  strictly  dramatic  character.  There  can  be 
no  reason  why  the  same  protection  should  not  be  extended  to  one  spe- 
cies of  literary  property  of  this  general  character  as  to  the  other,  and 
the  omission  to  include  protective  provisions  for  musical  compositions 
in  the  law  sought  to  be  amended  was  doubtless  the  result  of  oversight. 
The  committee  is  of  the  opinion  that  the  existing  law  should  be  so 
amended  as  to  provide  adequate  protection  to  this  species  of  literary 
production. 

The  bill  provides,  secondly,  for  added  means  for  the  protection  of 
authors  of  dramatic  and  operatic  works. 

In  recent  years  the  business  of  producing  and  staging  plays  and 
operas  by  American  authors  has  largely  increased,  and  in  many 
instances  ha's  met  with  the  very  highest  measure  of  success.  Many 
of  the  best  stage  productions  of  modern  times  have  been  the  work  of 
American  authors. 

These  productions  in  many  instances  have  been  carefully  and  elabo- 
rately placed  upon  the  stage  at  very  heavy  expense  to  proprietors  and 
managers,  and  their  representation  has  pven  employment  in  various 
ways  to  thousands  of  people. 

The  existing  law  relative  to  copyrights  has  been  found  to  be  inade- 
quate to  properly  protect  authors  and  producers  of  American  plays 
and  operas  in  the  enjoyment  of  their  rights  of  property  in  these  duly 
copyrighted  productions. 

Persons  in  various  sections  of  the  country  have,  without  the  shadow 
of  right  or  authority,  pirated  these  works,  and,  confining  their  opera- 
tions chiefly  to  the  smaller  and  more  remote  towns,  have  given  reirre- 
sentations  of  these  stolen  productions  for  their  own  individual  profit, 
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and  without  making  any  compensation  whatever  to  authors  or  owners. 
Under  existing  conditions  no  adequate  remedy  exists  for  this  unlawful 
usurpation  of  property  rights. 

The  offenders  are  almost  uniformly  men  without  attachable  means, 
and  defy  all  the  ordinary  processes  by  which  they  might  be  mulcted 
in  damages.  The  representation  of  these  pirated  productions  is  gen- 
erally given  for  a  night  or  two  only  at  a  given  place,  and  the  offenders 
flit  from  section  to  section,  and  from  State  to  State,  and  bid  defiance  to 
the  processes  of  the  courts  seeking  to  restrain  their  unlawful  acts. 

Serious  embarrassments  have  arisen  in  the  efforts  to  enforce  these 
judicial  orders  and  to  punish  offenders  for  disobedience  of  them. 

While  it  is  true  that  an  injunction  order  issued  by  a  courr  of  compe- 
tent jurisdiction  is  operative  upon  the  conscience  of  the  party  restrained 
everywhere  in  the  United  States,  it  appears  that  an  attachment  for  con- 
tempt of  such  order  can  not  be  executed  except  in  the  circuit  of  the 
eourt  which  issued  the  original  order,  and  this  bill  seeks  to  overcome 
this  difficulty. 

The  bill  further  provides  that  the  piracy,  i.  e.,  the  unlawful  pro- 
duction of  any  duly  copyrighted  play  or  opera,  if  it  be  determined  that 
such  unlawful  representation  was  willful  and  for  profit,  shall  be  a  mis- 
demeanor, and  shall  subject  the  offender,  upon  conviction,  to  the  liability 
of  imprisonment  for  a  period  not  exceeding  one  year. 

The  reason  for  the  enactment  of  this  provision  has  already  been 
outlined. 

The  unauthorized  publication  of  a  copyrighted  book  may  ordinarily 
be  adequately  punished  through  civil  proceedings  and  under  the  pro- 
visions of  existing  law.  The  offender  in  such  case  is  a  person  of  fixed 
domicile,  and  has  a  press  and  the  implements  of  his  business,  so  that 
the  ordinary  processes  of  the  court  may  readily  be  served  upon  him, 
and  he  may  be  compelled  to  respond  in  damages  for  his  wrongdoing. 

These  conditions  do  not  exist,  as  a  rule,  in  the  case  of  the  professional 
play  pirate. 

It  is  difficult  to  serve  him  with  injunction  and  court  orders,  because 
of  his  migratory  habits;  and  as  he  is  frequently  without  attachable 
means  it  is  impossible  to  satisfy  a  money  judgment  against  him. 

Testimony  has  been  adduced  before  the  committee  showing  that  the 
losses  accruing  to  authors  and  owners  of  copyrighted  productions  by 
these  piracies  amount  to  large  sums  each  year.  So  little  protection  is 
in  fact  afforded  under  existing  conditions  that  many  prominent  Ameri- 
can dramatic  authors  no  longer  go  to  the  trouble  and  expense  of  taking 
out  copyrights  for  their  works. 

Conceding  that  for  light  causes  nothing  should  be  added^to  the  juris- 
diction or  powers  of  the  Federal  courts,  it  would  seem  that  the  circum- 
stances in  connection  with  the  wholesale  piracy  of  these  productions  of 
native  authors  demand  that  something  more  nearly  akin  to  drastic 
measures  should  be  invoked  to  remedy  the  evil. 

Believing  that  productions  of  the  character  mentioned  constitute 
property  in  the  fullest  and  best  sense  of  the  term,  your  committee  sees 
no  good  reason  why  this  species  of  literary  production  should  not  be 
surrounded  by  the  same  measure  of  protection  as  is  accorded  to  other 
cf asses  of  property.  , 

Your  committee  therefore  recommend  that  the  bill  do  pass,  with  the 
amendment  suggested. 


54th  Congress,  \  HOUSE  OF  REPRESENTATIVES.     (  Report 
1st  Session.      §  I  No.  940. 

Public  133 
2nd  Session 

AMENDING  STATUTES  RELATING  TO  PATENTS. 

Approved  March  3,  1897 


March  25,  1896. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Draper,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT: 

[To  accompany  H.  E,  3014.] 

The  Committee  on  Patents,  to  whom  was  referred  House  bill  3014, 
have  had  the  same  under  consideration  and  report  as  follows: 

This  is  a  bill  prepared  by  a  special  committee  of  the  American  Bar 
Association  on  amendment  of  the  patent  law,  whose  report  was  accepted 
and  indorsed  by  the  entire  association. 

Coming  before  the  committee  and  the  House  as  the  result  of  the  study 
of  the  ablest  lawyers  of  the  country  who  have  had  to  deal  with  all  the 
questions  under  the  patent  law  that  come  before  the  courts,  your  com- 
mittee have  felt  that  their  recommendation  was  entitled  to  great  weight, 
and  have  been  naturally  inclined  to  report  the  bill  without  amendment. 
They  have,  however,  further  sought  the  advice  of  the  Commissioner  of 
Patents  and  of  some  of  the  most  eminent  judges  on  the  bench,  who 
concur  in  the  opinion  that  the  changes  recommended  are  wise. 

In  one  point  only  have  the  committee  ventured  to  amend  the  changes 
proposed  by  the  eminent  gentlemen  responsible  for  the  bill.  There  is  a 
strong  feeling  in  the  community  that  undue  delays  in  the  Patent  Office, 
which  have  sometimes  taken  place,  are  against  public  policy,  and  your 
committee  have  endeavored  to  make  the  amendment  proposed  by  the 
bar  association  to  meet  this  state  of  things  even  more  stringent. 

To  this  end  they  recommend  an  amendment  to  this  bill  as  follows: 
That  section  4,  line  5,  on  page  5,  be  amended  by  the  insertion  alter  the 
word  "months"  of  the  following: 

And  by  adding  at  the  end  of  the  paragraph  the  following:  "And  upon  failure  to 
complete  the  case  for  final  action  within  eighteen  months  after  the  filing  of  the  ap- 
plication, the  Commissioner  of  Patents  may  require  the  applicant  to  show  cause  why 
final  action  should  not  be  taken  thereon  ;  and  if  upon  such  hearing  the  Commissioner 
determines  that  the  application  has  not  been  prosecuted  with  reasonable  diligence,  he 
shall  make  an  order  requiring  the  applicant  to  complete  his  case  for  final  action  within 
six  months  thereafter,  and  upon  the  expiration  of  said  six  months  final  action  shall  be 
taken  thereon.  In  cases  where  interference  has  been  declared,  three  years'  additional 
time  may  be  allowed  for  the  prosecution  of  the  interference,  which  time  may  be  ex- 
tended by  the  Commissioner  of  Patents  upon  its  being  shown  to  his  satisfaction  that 
due  diligence  has  been  shown  in  prosecution  of  such  action." 

And  by  adding,  in  line  14  of  the  same  section,  after  the  word  "  una- 
voidable," the  same  language,  as  follows : 

And  upon  failure  to  complete  the  case  for  final  action  within  eighteen  months  after 
the  filing  of  the  application,  the  Commissioner  of  Patents  may  require  the  appli- 
cant to  show  cause  why  final  action  should  not  be  taken  thereon;  and  if  upon  such 
hearing  the  Commissioner  determines  that  the  application  has  not  been  prosecuted 
with  reasonable  diligence,  he  shall  make  an  order  requiring  the  applicant  to  com- 
plete his  case  for  final  action  within  six  months  thereafter,  and  upon  the  expiration 
of  said  six  months  final  action  shall  be  taken  thereon.  In  cases  where  interference 
has  been  declared,  three  years'  additional  time  may  be  allowed  for  the  prosecution 
of  the  interference,  which,  time  may  be  extended  by  the  Commissioner  of  Patents 
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upon  its  being  shown  to  his  satisfaction  that  due  diligence  has  been  shown  in  prose- 
cution of  such  action. 

The  amendments  proposed  in  this  bill  are  none  of  them  of  a  radical 
character,  and  are  needed,  in  the  judgment  of  the  committee,  to  har- 
monize the  statutes,  in  view  of  court  decisions,  and  to  meet  certain 
abuses  that  have  grown  up  under  the  present  law. 

The  first  amendment  to  section  4886  provides  that  the  patenting  or 
publication  of  an  invention  in  any  foreign  country,  if  more  than  two 
years  prior  to  the  application  in  this  country,  shall  be  a  bar  to  a  patent. 
As  the  law  now  stands,  an  invention  may  be  published  and  patented 
abroad,  and  years  after  be  patented  to  the  foreign  inventor  in  this 
country.  The  same  reasons  that  compel  the  applicant  for  a  patent 
under  the  present  law  to  apply  within  two  years  after  the  invention 
has  gone  into  public  use  in  this  country  make  it  reasonable  that  he 
should  apply  for  his  patent  within  two  years  after  it  has  been  patented 
or  published  abroad. 

The  amendment  to  section  4920  is  to  make  that  section  harmonize 
with  section  4886  as  amended. 

The  amendment  to  section  4887  is  made  desirable  by  recent  decision 
of  the  Supreme  Court,  which  limits  the  term  of  a  United  States  patent 
to  that  of  a  foreign  patent,  if  a  foreign  patent  is  taken  out  on  the  same 
invention  and  issues  before  the  patent  in  the  United  States.  It  is 
proposed  as  an  amendment  that  the  granting  of  a  foreign  patent  to 
the  same  inventor  or  his  assigns  shall  not  affect  the  term  of  the  United 
States  patent  unless  the  application  for  said  foreign  patent  was  filed 
more  than  seven  months  prior  to  the  filing  of  the  application  in  this 
country,  in  which  case  no  patent  shall  be  granted  here.  A  similar 
provision  exists  in  the  laws  or  treaties  of  most  European  countries, 
and  this  provision,  it  is  believed,  will  accomplish  the  object  which  the 
legislators  had  in  view  in  framing  the  present  law,  and  will  obviate  all 
of  its  present  inconveniences.  This  section  as  amended  will  not  apply 
to  any  patent  in  this  country  granted  prior  to  the  passage  of  this  act, 
nor  to  any  applications  for  a  patent  in  this  country  then  pending,  or  to 
any  patent  granted  on  such  a  pending  application. 

The  amendment  provided  in  section  4  to  section  4894  is  for  the  pur- 
pose of  preventing  delays  in  the  Patent  Office.  The  bill  provides  that 
the  term  of  two  years  within  which  the  applicant  must  complete  and 
prepare  for  examination  the  filing  of  his  application,  and  also  the  same 
term  within  which  he  must  prosecute  the  same  for  action  thereon,  shall 
be  reduced  to  six  months.  The  committee  believe  that  this  shortening 
of  time  for  delay  is  proper,  and  have  gone  further  in  the  same  direction 
in  the  amendment  to  the  bill  which  they  have  recommended. 

Section  5  of  the  bill  is  a  matter  of  detail,  and  provides  that  a  certifi- 
cate of  acknowledgment  of  assignment  of  patents  before  a  proper 
officer  shall  be  prima  facie  evidence  of  execution. 

Section  6 -provides  a  statute  of  limitation  in  patent  rases.  Under  the 
decisions  of  the  Supreme  Court,  the  State  statutes  of  limitation  apply 
to  actions  for  infringement  of  patents  brought  upon  the  law  side  of  the 
court.  It  seems  to  your  committee  desirable  that  there  should  be  a 
uniform  statute  of  limitations,  and  they  therefore  adopt  the  recommen- 
dation of  the  committee  of  the  Bar  Association. 

It  is  believed,  as  before  stated,  that  these  amendments  will  simplify 
arid  improve  the  patent  law,  and  they  are  unanimous  in  recommending 
the  passage  of  the  bill,  with  the  exception  of  the  last  section  in  regard 
to  the  statute  of  limitations,  in  regard  to  which  a  minority  of  the  com- 
mittee reserve  the  right  to  dissent. 
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An  Act  Revising  and  amending  the  statutes  relating  to  patents. 

Be  it  enacted  by  the  Senate  and  Souse  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  section  forty-eight  hun- 
dred and  eighty-six  of  the  Revised  Statutes  be,  and  the  same  hereby 
is,  amended  by  inserting  on  line  four,  after  the  word  "country,"  the 
words  "before  his  invention  or  discovery  thereof,"  and  on  line  five,  after 
the  word  "thereof,"  the  words  "or  more  than  two  years  prior  to  his 
application,"  so  that  the  clause  so  amended  will  read  as  follows: 

"Sec.  4886.  Any  person  who  has  invented  or  discovered  any  new  and 
useful  art,  machine,  manufacture,  or'composition  of  matter,  or  any  new 
and  useful  improvements  thereof,  not  known  or  used  by  others  in  this 
country,  before  his  invention  or  discovery  thereof,  and  not  patented  or 
described  in  any  printed  publication  in  this  or  any  foreign  country, 
before  his  invention  or  discovery  thereof,  or  more  than  two  years  prior 
to  his  application,  and  not  in  public  use  or  on  sale  in  this  country  for 
more  than  two  years  prior  to  his  application,  unless  the  same  is  proved 
to  have  been  abandoned,  may,  upon  payment  of  the  fees  required  by 
law,  and  other  due  proceeding  had,  obtain  a  patent  therefor." 

Sec.  2.  That  section  forty-nine  hundred  and  twenty  of  the  Eevised 
Statutes  be,  and  the  same  hereby  is,  amended  by  adding  to  the  third 
clause  of  said  section  after  "thereof"  and  before  "or"  the  following 
words:  "or  more  than  two  years  prior  to  his  application  for  a  patent 
therefor,"  so  that  the  section  so  amended  will  read  as  follows: 

"Sec.  4920.  In  any  action  for  infringement  the  defendant  may  plead 
the  general  issue,  and,  having  given  notice  in  writing  to  the  plaintiff 
or  his  attorney  thirty  days  before,  may  prove  on  trial  any  one  or  more 
of  the  following  special  matters: 

"First.  That  for  the  purpose  of  deceiving  the  public  the  description 
and  specification  filed  by  the  patentee  in  the  Patent  Office  was  made  to 
contain  less  than  the  whole  truth  relative  to  his  invention  or  discovery, 
or  more  than  is  necessary  to  produce  the  desired  effect;  or, 

"Second.  That  he  had  surreptitiously  or  unjustly  obtained  the  patent 
for  that  which  was  in  fact  invented  by  another,  who  was  using  reason- 
able diligence  in  adaptiug  and  perfecting  the  same;  or, 

"Third.  That  it  has  been  patented  or  described  in  some  printed  pub- 
lication prior  to  his  supposed  invention  or  discovery  thereof,  or  more 
than  two  years  prior  to  his  application  for  a  patent  therefor;  or, 

"Fourth.  That  he  was  not  the  original  and  first  inventor  or  disco veror 
of  any  material  and  substantial  part  of  the  thing  patented;  or, 

"Fifth.  That  it  had  been  in  public  use  or  on  sale  in  this  country  for 
more  than  two  years  before  his  application  for  a  patent,  or  had  been 
abandoned  to  the  public. 

"And  in  notices  as  to  proof  of  previous  invention,  knowledge,  or  use 
of  the  thing  patented,  the  defendant  shall  state  the  names  of  the  pat- 
entees and  the  dates  of  their  patents,  and  when  granted,  and  the  names 
and  residences  of  the  persons  alleged  to  have  invented  or  to  have  had 
the  prior  knowledge  of  the  thing  patented,  and  where  and  by  whom  it 
had  been  used;  and  if  any  one  or  more  of  the  special  matters  alleged 
shall  be  found  for  the  defendant,  judgment  shall  be  rendered  for  liim 
with  co*ts.    And  the  like  defenses  may  be  pleaded  in  any  suit  in  equity 
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for  relief  against  an  alleged  infringement;  and  proofs  of  the  same  may 
be  given  upon  like  notice  in  the  answer  of  the  defendant,  and  with  the 
like  effect."' 

Sec.  3.  That  section  forty-eight  hundred  and  eighty-seven  of  the 
Revised  Statutes  be,  and  the  same  hereby  is,  amended  by  inserting  on 
line  one,  after  the  words  "no  person,"  the  words  "otherwise  entitled 
thereto,"  and  on  line  three,  after  the  words  "  caused  to  be  patented," 
the  words  "by  the  inventor  or  his  legal  representatives  or  assigns," 
and  by  erasing  therein  all  that  portion  of  the  section  which  follows  the 
words  "in  a  foreign  country,"  on  lines  three  and  four,  and  substituting 
in  lieu  thereof  the  following:  "unless  the  application  for  said  foreign 
patent  was  filed  more  than  seven  mouths  prior  to  the  filing  of  the 
application  in  this  country,  in  which  case  no  patent  shall  be  granted 
in  this  country"  so  that  the  section  so  amended  will  read  as  follows: 

"Sec.  4887.  No  person  otherwise  entitled  thereto  shall  be  debarred 
from  receiving  a  patent  for  his  invention  or  discovery,  nor  shall  any 
patent  be  declared  invalid,  by  reason  of  its  having  been  first  patented 
or  caused  to  be  patented  by  the  inventor  or  his  legal  representatives  or 
assigns  in  a  foreign  country,  unless  the  application  for  said  foreign 
patent  was  filed  more  than  seven  months  prior  to  the  filing  of  the 
application  in  this  country,  in  which  case  no  patent  shall  be  granted  in 
this  country." 

Sec.  4.  That  section  forty-eight  hundred  and  ninety-four  of  the 
Eevised  Statutes  be,  and  the  same  hereby  is,  amended  by  striking  out 
the  words  "two  years"  in  every  place  where  they  occur  and  substitut- 
ing in  lieu  thereof  the  words  "one  year,"  so  that  the  section  so  amended 
will  read  as  follows: 

"Sec.  4894.  All  applications  for  patents  shall  be  completed  and 
prepared  for  examination  within  one  year  after  the  filing  of  the  appli- 
cation, and  in  default  thereof,  or  upon  failure  of  the  applicant  to  prose- 
cute the  same  within  one  year  after  any  action  therein,  of  which  notice 
shall  have  been  given  to  the  applicant,  they  shall  be  regarded  as 
abandoned  by  the  parties  thereto,  unless  it  be  shown  to  the  satisfaction 
of  the  Commissioner  of  Patents  that  such  delay  was  unavoidable." 

Sec.  5.  That  section  forty-eight  hundred  and  ninety-eight  of  the 
Revised  Statutes  be,  and  the  same  hereby  is,  amended  by  adding 
thereto  the  following  sentence: 

"If  any  such  assignment,  grant,  or  conveyance  of  any  patent  shall 
be  acknowledged  before  any  notary  public  of  the  several  States  or  Ter- 
ritories or  the  District  of  Columbia,  or  any  commissioner  of  the  United 
States  circuit  court,  or  before  any  secretary  of  legation  or  consular  officer 
authorized  to  administer  oaths  or  perform  notarial  acts  under  section 
seventeen  hundred  and  fifty  of  the  Revised  Statutes,  the  certificate  of 
such  acknowledgment,  under  the  hand  and  official  seal  of  such  notary 
or  other  officer,  shall  be  prima  facie  evidence  of  the  execution  of  such 
assignment,  grant,  or  conveyance,"  so  that  the  section  so  amended  will 
read  as  follows : 

"  Sec.  4898.  Every  patent  or  any  interest  therein  shall  be  assignable  in 
law  by  an  instrument  in  writing,  and  the  patentee  or  his  assigns  or  legal 
representatives  may  in  like  manner  grant  and  convey  an  exclusive  right 
under  his  patent  to  the  whole  or  any  specified  part  of  the  United  States. 
An  assignment,  grant,  or  conveyance  shall  be  void  as  against  any  sub- 
sequent purchaser  or  mortgagee  for  a  valuable  consideration,  without 
notice,  unless  it  is  recorded  in  the  Patent  Office  within  three  months 
from  the  date  thereof. 

"If  any  such  assignment,  grant,  or  conveyance  of  any  patent  shall 
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be  acknowledged  before  any  notary  public  of  the  several  States  or 
Territories  or  the  District  of  Columbia,  or  any  commissioner  of  the 
United  States  circuit  court,  or  before  any  secretary  of  legation  or  con- 
sular officer  authorized  to  administer  oaths  or  perforin  notarial  acts 
under  section  seventeen  hundred  and  fifty  of  the  Revised  Statutes,  the 
certificate  of  such  acknowledgment,  under  the  hand  and  official  seal 
of  such  notary  or  other  officer,  shall  be  prima  facie  evidence  of  the 
execution  of  such  assignment,  grant  or  conveyance." 

Sec.  6.  That  section  forty-nine  hundred  and  twenty-one  of  the 
Revised  Statutes  be,  and  the  same  hereby  is,  amended  by  adding 
thereto  the  following  sentence: 

"  But  in  any  suit  or  action  brought  for  the  infringement  of  auy  patent 
there  shall  be  no  recovery  of  profits  or  damages  for  any  infringement 
committed  more  than  six  years  before  the  filing  of  the  bill  of  complaint 
or  the  issuing  of  the  writ  in  such  suit  or  action,  and  this  provision  shall 
apply  to  existing  causes  of  action,"  so  that  the  section  so  amended  will 
read  as  follows: 

"  Sec.  4921.  The  several  courts  vested  with  jurisdiction  of  cases 
arising  under  the  patent  laws  shall  have  power  to  grant  injunctions 
according  to  the  course  and  principles  of  courts  of  equity,  to  prevent 
the  violation  of  any  right  secured  by  patent,  on  such  terms  as  the  court 
may  deem  reasonable;  and  upon  a  decree  being  rendered  in  any  such 
case  for  an  infringement  the  complainant  shall  be  entitled  to  recover, 
in  addition  to  the  profits  to  be  accounted  for  by  the  defendant,  the 
damages  the  complainant  has  sustained  thereby;  and  the  court  shall 
assess  the  same  or  cause  the  same  to  be  assessed  under  its  direction. 
And  the  court  shall  the  same  power  to  increase  such  damages,  in  its 
discretion,  as  is  given  to  increase  the  damages  found  by  verdicts  in 
actions  in  the  nature  of  actions  of  trespass  upon  the  case. 

"But  in  any  suit  or  action  brought  for  the  infringement  of  any  patent 
there  shall  be  no  recovery  of  profits  or  damages  for  any  infringement 
committed  more  than  six  years  before  the  filing  of  the  bill  of  complaint 
or  the  issuing  of  the  writ  in  such  suit  or  action,  and  this  provision  shall 
apply  to  existing  causes  of  action." 

Sec.  7.  That  in  every  case  where  the  head  of  any  Department  of  the 
Government  shall  request  the  Commissioner  of  Patents  to  expedite 
the  consideration  of  an  application  for  a  patent  it  shall  be  the  duty  of 
such  head  of  a  Department  to  be  represented  before  the  Commissioner 
in  order  to  prevent  the  improper  issue  of  a  patent. 

Sec.  8.  That  this  Act  shall  take  effect  January  first,  eighteen  hun- 
dred and  ninety-eight,  and  sections  one,  two,  three,  and  four,  amending 
sections  forty-eight  hundred  and  eighty-six,  forty-nine  hundred  and 
twenty,  forty-eight  hundred  and  eighty-seven,  and  forty-eight  hundred 
and  ninety-four  of  the  Revised  Statutes,  shall  not  apply  to  any  patent 
granted  prior  to  said  date,  nor  to  any  application  filed  prior  to  said  date, 
nor  to  any  patent  granted  on  such  an  application. 

Approved,  March  3,  1897. 
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CLASSIFICATION  DIVISION,  UNITED  STATES  PATENT 

OFFICE. 


June  6, 1896. — Committed  to  the  Committee  of  the  Whole  House  on  the  state  of  the 
Union  and  ordered  to  he  printed. 


Mr.  Draper,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT: 

[To  accompany  S.  1897.] 

i^he  Committee  on  Patents,  to  whom  was  referred  Senate  bill  1897, 
have  had  the  same  under  consideration  and  report  as  follows : 

This  bill  provides  that  there  shall  be  established  in  the  United  States 
Patent  Office  a  division  to  be  known  as  the  classification  division  of 
the  United  States  Patent  Office,  which  shall  consist  of  a  primary  exam- 
iner, 2  first  assistant  examiners,  2  second  assistant  examiners,  3  third 
assistant  examiners,  36  fourth  assistant  examiners,  4  clerks,  2  copyists, 
and  2  assistant  messengers,  with  compensation  as  specified,  the  total 
annual  compensation  amounting  to  $04,590. 

The  bill  provides  that  the  Commissioner  of  Patents  shall  assign  to 
this  division  the  duty  of  preparing  a  classification  of  the  subject-matter 
of  all  letters  patent  which  have  been  granted  in  this  and  foreign  coun- 
tries and  of  printed  publications  which  constitute  the  field  of  search  in 
ascertaining  the  novelty  and  patentability  of  applications  for  patents. 

The  patent  system  has  been  one  of  the  most  important  aids  to  our 
national  progress.  The  United  States  originally  adopted  a  more  liberal 
policy  toward  invention  and  inventors  than  any  other  government,  and 
has  been  well  repaid  for  its  farsightedness  in  this  direction.  Ameri- 
cans are  admittedly  the  most  inventive  people  on  earth,  and  one,  if  not 
the  principal,  reason  for  this  is  the  fact  that  our  patent  laws  have  been 
more  favorable  than  those  of  most  other  nations.  They  offer  induce- 
ment to  thought  and  study  by  protecting  the  result  of  that  thought  and 
study. 

In  order  that  the  benefit  of  this  system  should  be  maintained  as  here- 
tofore, and  improved  if  possible,  it  is  necessary  that  suitable  provision 
should  be  made  in  its  administration  to  meet  the  wants  of  an  increasing 
population,  and  an  increase  of  invention  which  is  more  rapid  even  than 
the  growth  of  population. 

Our  system  includes  an  examination  by  the  Patent  Office  of  the  sub- 
ject-matter of  the  application,  to  determine  whether  it  is  new  so  far  as 
former  publications  are  concerned.  Each  year  adds  to  the  number  of 
publications  to  be  examined  for  this  purpose,  and  December  31,  1895, 
the  Patent  Office  had  granted  562,458  patents,  while  944,222  had  been 
granted  by  foreign  governments. 

Besides  this  there  are  in  the  Patent  Office  library  about  70,000  vol- 
umes, treating  of  technical  and  scientific  subjects,  with  which  the  exam- 
iners should  be  familiar  so  far  as  they  relate  to  and  bear  upon  the  sub- 
jects of  invention  assigned  to  their  respective  divisions  for  examination. 


2     CLASSIFICATION  DIVISION,  UNITED  STATES  PATENT  OFFICE. 


The  necessity  of  an  efficient  classification  of  this  mass  of  literature 
bearing  upon  the  subject  is  obvious,  and  without  it  there  can  be  no 
proper  administration  of  the  Patent  Office.  Classification  is  the  indis- 
pensable condition  upon  which  reasonably  accurate  examinations  upon 
the  question  of  novelty  can  be  made. 

The  classification  to-day  is  made  by  each  examiner  for  his  own  divi- 
sion, and  when  it  is  considered  that  each  examining  division  has  to 
pass  about  25  new  and  50  amended  applications  for  patents  each  week, 
it  will  be  manifest  that  time  for  doing  such  work  suitably  can  not  be 
secured  in  this  way;  and,  in  fact,  that  the  work  can  not  be  properly 
systematized  even  if  time  were  available. 

The  receipts  of  the  Patent  Office  fully  justify  this  expenditure.  The 
Patent  Office  is,  the  Committee  believe,  the  only  Department  of  the 
Government  that  pays,  from  a  commercial  standpoint.  The  money  paid 
by  inventors  for  patents  to  the  Government  has  so  far  exceeded  all 
expenditures  of  the  Patent  Office  by  about  $4,500,000.  One  hundred 
and  sixty  thousand .  dollars  surplus  was  paid  into  the  United  States 
Treasury  by  the  Patent  Office  last  year. 

It  seems  to  your  committee  reasonable  that  a  part  of  this  surplus 
should  be  used  for  improving  the  quality  of  the  work  for  which  the 
inventors  pay. 

Going  beyond  this,  the  result  of  a  more  accurate  and  careful  exam- 
ination will  be  of  enormous  benefit  both  to  inventors  and  the  people. 
Inventors  will  receive  a  smaller  number  of  invalid  patents,  and  the 
people  will  be  saved  from  unwarranted  claims  apparently  sanctioned 
by  the  Government. 

The  real  saving  to  the  people  in  these  directions  can  not  be  meas- 
ured, but  it  could  be  easily  rated  at  many  times  the  additional  cost  of 
administration. 

As  an  example,  in  the  year  1893,  988  cases  have  been  examined 
where  patents  were  in  litigation.  Of  these  436  were  sustained  by  the 
courts  and  552  declared  invalid  in  whole  or  in  part.  Of  the  number 
declared  invalid,  428  appeared  to  be  from  some  fault  of  the  office,  and 
124  on  account  of  evidence  of  which  the  office  could  have  had  no 
knowledge  before  granting  the  patents. 

Half  the  patents  tested,  therefore,  showed  the  need  of  more  thorough 
office  examination,  which  is  only  possible  by  a  suitable  classification  of 
references  such  as  this  bill  provides  for. 

It  is  believed  by  the  Commissioner  and  by  your  committee  that  the 
office  force  is  able  and  conscientious,  and  that  the  added  facilities 
called  for  are  essential.  The  committee  are  unanimous  in  recommend- 
ing that  the  bill  do  pass. 


O 
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December  7, 1896. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Draper,  from  the  Committee  on  Patents,  submitted  the  following 

,  REPORT: 

[To  accompany  S.  2306.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (S.  2306) 
entitled  "An  act  to  amend  title  60,  chapter  3,  of  the  Revised  Statutes, 
relating  to  copyrights,"  have  had  the  same  under  consideration  and 
report  as  follows : 

The  purpose  of  the  proposed  measure  is  twofold  :  First,  to  secure  to 
musical  compositions  the  same  measure  of  protection  under  the  copy- 
right law  as  is  now  afforded  to  productions  of  a  strictly  dramatic  char- 
acter. There  can  be  no  reason  why  the  same  protection  should  not  be 
extended  to  one  species  of  literary  property  of  this  general  character 
as  to  the  other,  and  the  omission  to  include  protective  provisions  for 
musical  compositions  in  the  law  sought  to  be  amended  was  doubtless 
the  result  of  oversight.  The  committee  is  of  the  opinion  that  the  ex- 
isting law  should  be  so  amended  as  to  provide  adequate  protection  to 
this  species  of  literary  production. 

The  bill  provides,  secondly,  for  added  means  for  the  protection  of 
authors  of  dramatic  and  operatic  works. 

In  recent  years  the  business  of  producing  and  staging  plays  and 
operas  by  American  authors  has  largely  increased,  and  in  many 
instances  has  met  with  the  very  highest  measure  of  success.  Many 
of  the  best  stage  productions  of  modern  times  have  been  the  work  of 
American  authors. 

These  productions  in  many  instances  have  been  carefully  and  elabo- 
rately placed  upon  the  stage  at  very  heavy  expense  to  proprietors  and 
managers,  and  their  representation  has  given  employment  in  various 
ways  to  thousands  of  people. 

The  existing  law  relative  to  copyrights  has  been  found  to  be  inade- 
quate to  properly  protect  authors  and  producers  of  American  plays 
and  operas  in  the  enjoyment  of  their  rights  of  property  in  these  duly 
copyrighted  productions. 

Persons  in  various  sections  of  the  country  have,  without  the  shadow 
of  right  or  authority,  pirated  these  works,  and,  confining  their  operations 
chiefly  to  the  smaller  and  more  remote  towns,  have  given  representations 
of  these  stolen  productions  for  their  own  individual  profit,  and  without 
making  any  compensation  whatever  to  authors  or  owners.  Under  exist- 
ing conditions  no  adequate  remedy  exists  for  this  unlawful  usurpation 
of  property  rights. 

The  offenders  are  almost  uniformly  men  without  attachable  means, 
and  defy  all  the  ordinary  processes  by  which  they  might  be  mulcted  in 
damages.    The  representation  of  these  pirated  productions  is  generally 


2 


COPYRIGHT  LAW. 


given  for  a  night  or  two  only  at  a  given  place,  and  the  offenders  flit 
from  section  to  section  and  from  State  to  State  and  bid  defiance  to  the 
processes  of  the  courts  seeking  to  restrain  their  unlawful  acts. 

Serious  embarrassments  have  arisen  in  the  efforts  to  enforce  these 
judicial  orders  and  to  punish  offenders  for  disobedience  of  them. 

While  it  is  true  that  an  injunction  order  issued  by  a  court  of  compe- 
tent jurisdiction  is  operative  upon  the  conscience  of  the  party  restrained 
everywhere  in  the  United  States,  it  appears  that  an  attachment  for  con- 
tempt of  such  order  can  not  be  executed  except  in  the  circuit  of  the 
court  which  issued  the  original  order,  and  this  bill  seeks  to  overcome 
this  difficulty. 

The  bill  further  provides  that  the  piracy,  i.  e.,  the  unlawful  produc- 
tion of  any  duly  copyrighted  play  or  opera,  if  it  be  determined  that 
such  unlawful  representation  was  willful  and  for  profit,  shall  be  a  mis- 
demeanor, and  shall  subject  the  offender,  upon  conviction,  to  the  liability 
of  imprisonment  for  a  period  not  exceeding  one  year. 

The  reason  for  the  enactment  of  this  provision  has  already  been 
outlined. 

The  unauthorized  publication  of  a  copyrighted  book  may  ordinarily 
be  adequately  punished  through  civil  proceedings  and  under  the  pro- 
visions of  existing  law.  The  offender  in  such  case  is  a  person  of  fixed 
domicile,  and  has  a  press  and  the  implements  of  his  business,  so  that 
the  ordinary  processes  of  the  court  may  readily  be  served  upon  him, 
and  he  may  be  compelled  to  respond  in  damages  for  his  wrongdoing. 

These  conditions  do  not  exist,  as  a  rule,  in  the  case  of  the  professional 
play  pirate. 

It  is  difficult  to  serve  him  with  injunction  and  court  orders  because 
of  his  migratory  habits,  and  as  he  is  frequently  without  attachable 
means  it  is  impossible  to  satisfy  a  money  judgment  against  him. 

Testimony  has  been  adduced  before  the  committee  showing  that  the 
losses  accruing  to  authors  and  owners  of  copyrighted  productions  by 
these  piracies  amount  to  large  sums  each  year.  So  little  protection  is 
in  fact  afforded  under  existing  conditions  that  many  prominent  Ameri- 
can dramatic  authors  no  longer  go  to  the  trouble  and  expense  of  taking 
out  copyrights  for  their  works. 

Conceding  that  for  light  causes  nothing  should  be  added  to  the  juris- 
diction or  j)owers  of  the  Federal  courts,  it  would  seem  that  the  circum- 
stances in  connection  with  the  wholesale  piracy  of  these  productions  of 
native  authors  demand  that  something  more  nearly  akin  to  drastic 
measures  should  be  invoked  to  remedy  the  evil. 

Believing  that  productions  of  the  character  mentioned  constitute 
property  in  the  fullest  and  best  sense  of  the  term,  your  committee  sees 
no  good  reason  why  this  species  of  literary  production  should  not  be 
surrounded  by  the  same  measure  of  protection  as  is  accorded  to  other 
classes  of  property. 

Your  committee  therefore  recommend  that  the  bill  do  pass. 
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An  Act  To  amend  title  sixty,  chapter  three,  of  the  Revised  Statutes, 
relating  to  copyrights. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  section  forty-nine  hun- 
dred and  sixty-six  of  the  Eevised  Statutes  be,  and  the  same  is  hereby, 
amended  so  as  to  read  as  follows : 

"  Sec.  4966.  Any  person  publicly  performing  or  representing  any 
dramatic  or  musical  composition  for  which  a  copyright  has  been 
obtained,  without  the  consent  of  the  proprietor  of  said  dramatic  or 
musical  composition,  or  his  heirs  or  assigns,  shall  be  liable  for  damages 
therefor,  such  damages  in  all  cases  to  be  assessed  at  such  sum,  not  less 
than  one  hundred  dollars  for  the  first  and  fifty  dollars  for  every  subse- 
quent performance,  as  to  the  court  shall  appear  to  be  just.  If  the 
unlawful  performance  and  representation  be  willful  and  for  profit,  such 
person  or  persons  shall  be  guilty  of  a  misdemeanor  and  upon  conviction 
be  imprisoned  for  a  period  not  exceeding  one  year.  Any  injunction 
that  may  be  granted  upon  hearing  after  notice  to  the  defendant  by  any 
circuit  court  of  the  United  States,  or  by  a  judge  thereof,  restraining 
and  enjoining  the  performance  or  representation  of  any  such  dramatic 
or  musical  composition  may  be  served  on  the  parties  against  whom 
such  injunction  may  be  granted  anywhere  in  the  United  States,  and 
shall  be  operative  and  may  be  enforced  by  proceedings  to  punish  for 
contempt  or  otherwise  by  any  other  circuit  court  or  judge  in  the  United 
States;  but  the  defendants  in  said  action,  or  any  or  either  of  them,  may 
make  a  motion  in  any  other  circuit  in  which  he  or  they  may  be  engaged 
in  performing  or  representing  said  dramatic  or  musical  composition  to 
dissolve  or  set  aside  the  said  injunction  upon  such  reasonable  notice  to 
the  plaintiff  as  the  circuit  court  or  the  judge  before  whom  said  motion 
shall  be  made  shall  deem  proper;  service  of  said  motion  to  be  made  on 
the  plaintiff  in  person  or  on  his  attorneys  in  the  action.  The  circuit 
courts  or  judges  thereof  shall  have  jurisdiction  to  enforce  said  injunction 
and  to  hear  and  determine  a  motion  to  dissolve  the  same,  as  herein  pro- 
vided, as  fully  as  if  the  action  were  pending  or  brought  in  the  circuit 
in  which  said  motion  is  made. 

"  The  clerk  of  the  court,  or  judge  granting  the  injunction,  shall,  when 
required  so  to  do  by  the  court  hearing  the  application  to  dissolve  or 
enforce  said  injunction,  transmit  without  delay  to  said  court  a  certified 
copy  of  all  the  papers  on  which  the  said  injunction  was  granted  that 
are  on  file  in  his  ofhce." 

Approved,  January  6, 1897. 


54th  Congress,  \  HOUSE  OF  REPRE  SENT  ATI  VE  S.    (  Report 
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February  5,  1897. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Draper,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT. 

[To  accompany  H.  R.  10223.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.R.  10223) 
"To  amend  title  sixty,  chapter  three,  of  the  Revised  Statutes  of  the 
United  States,  relating  to  copyrights,"  have  had  the  same  under  consid- 
eration, and  report  it  favorably,  with  the  following  amendments: 

Strike  out  section  3,  on  page  2. 

This  bill  is  intended  to  prevent  the  fraudulent  use  of  the  word  "copy- 
right" in  certain  cases  not  fully  covered  by  the  present  law. 

The  wording  of  the  present  section  of  the  statute  is  retained  with 
the  following  additions: 

In  line  9  of  the  bill,  the  words  "whether  such  article  be  subject  to 
copyright  or  otherwise"  are  inserted.  This  is  intended  to  prevent  the 
use  of  the  word  "copyright"  on  articles  that  are  not  subject  to  copy- 
right. 

In  line  11,  the  words  "or  shall  knowingly  issue  or  sell  any  article 
bearing  a  notice  of  United  States  copyright  which  has  not  been  copy- 
righted in  this  country;  or  shall  import  any  book,  photograph,  chrorno, 
or  lithograph  bearing  such  notice  of  copyright,  or  words  of  the  same 
purport,  which  is  not  copyrighted  in  this  country,"  are  inserted.  This 
addition  is  intended  especially  to  prevent  the  importation  of  books  or 
other  articles  on  which  a  fraudulent  notice  of  copyright  is  placed;  and 
your  committee  are  informed  that  the  extent  of  this  fraudulent  practice 
has  been  large. 

After  the  words  "United  States,"  in  line  19,  the  rest  of  the  para- 
graph is  an  addition  to  the  present  section.  It  provides  that  no  book, 
chromo,  lithograph,  photograph,  or  other  article  bearing  notice  of  copy- 
right, when  there  is  no  existing  copyright  thereon  in  the  United  States, 
shall  be  imported. 

Your  committee  have  given  an  extended  hearing,  and  have  communi- 
cated with  representatives  of  various  leagues  and  other  parties 
interested  in  copyright  legislation  (on  which  there  is  generally  a 
diversity  of  opinion),  and  they  have  found  a  universal  sentiment  that 
this  bill,  which  is  an  act  against  fraud,  should  become  law. 

Your  committee  therefore  recommend  its  passage,  with  the  ame 
ments  above  noted. 
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An  Act  To  amend  title  sixty,  chapter  three,  of  the  Revised  Statutes 
of  the  United  States,  relating  to  copyrights. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  section  forty-nine  hun- 
dred and  sixty-three  of  the  Eevised  Statutes  of  the  United  States  be, 
and  the  same  is  herby,  amended  so  as  to  read  as  follows: 

"Sec.  4963.  Every  person  who  shall  insert  or  impress  such  notice,  or 
words  of  the  same  purport,  in  or  upon  any  book,  map,  chart,  dra- 
matic or  musical  composition,  print,  cut,  engraving-  or  photograph,  or 
other  article,  whether  such  article  be  subject  to  copyright  or  otherwise, 
for  which  he  has  not  obtained  a  copyright,  or  shall  knowingly  issue  or 
sell  any  article  bearing  a  notice  of  United  States  copyright  which  has 
not  been  copyrighted  in  this  country;  or  shall  import  any  book,  photo- 
graph, chromo,  or  lithograph  or  other  article  bearing  such  notice  of 
copyright  or  words  of  the  same  purport,  which  is  not  copyrighted  in 
this  country,  shall  be  liable  to  a  penalty  of  one  hundred  dollars,  recov- 
erable one  half  for  the  person  who  shall  sue  for  such  penalty  and  one- 
half  to  the  use  of  the  United  States ;  and  the  importation  into  the  United 
States  of  any  book,  chromo,  lithograph,  or  photograph,  or  other 
article  bearing  such  notice  of  copyright,  when  there  is  no  existing  copy- 
right thereon  in  the  United  States,  is  prohibited;  and  the  circuit  courts 
of  the  United  States  sitting  in  equity  are  hereby  authorized  to  enjoin 
the  issuing,  publishing,  or  selling  of  any  article  marked  or  imported  in 
violation  of  the  United  States  copyright  laws,  at  the  suit  of  any  person 
complaining  of  such  violation :  Provided,  That  this  Act  shall  not  apply 
to  any  importation  of  or  sale  of  such  goods  or  articles  brought  into  the 
United  States  prior  to  the  passage  hereof." 

Sec.  2.  That  all  laws  and  parts  of  laws  inconsistent  with  the  foregoing 
provision  be,  and  the  same  are  hereby,  repealed. 

Approved,  March  3,  1897. 


54th  Congress,  )  HOUSE  OF  KEPRE  SENT  ATI  YE  S.    (  Beport 
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JOHN  A.  BALL. 


February  10,  1897. — Committed  to  the  Committee  of  the  Whole  House  and  ordered 

to  be  printed. 


Mr.  Cooke,  of  Illinois,  from  the  Committee  on  Patents,  submitted  the 

following 

EEPOET. 

[To  accompany  H.  R.  9740.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  B. 
9740)  to  extend  certain  patents  granted  to  John  A.  Ball,  have  had  said 
bill  under  consideration,  and  beg  leave  to  report  as  follows : 

Your  committee,  though  of  the  opinion  that  extensions  of  patents  as 
a  rule  ought  not  to  be  allowed,  believe  that  this  rule  may  safely  be 
deviated  from,  and  ought  to  be  deviated  from,  in  cases  in  which  reasons 
of  mercy,  merit,  and  public  policy  indicate  the  absolute  propriety  and 
justice  of  granting  an  extension  of  patents. 

►Several  times  heretofore  patents  have  been  extended  in  such  cases 
upon  leave  granted  by  special  act  of  Congress. 

The  case  of  John  A.  Ball  is  extraordinary,  and  an  extension  granted 
to  him  can  never  become  a  precedent  for  multitudinous  and  indiscrim- 
inate extensions  of  patents. 

The  following  conclusions  have  been  reached  by  your  committee  as 
to  the  material  facts  of  the  case  upon  the  evidence  submitted : 

1.  Ball  has  worked  for  more  than  thirty  years  on  improvements  in 
dredging  and  excavating  machinery.  His  labor  has  been  honest,  per- 
sistent, and  intelligent. 

2.  The  accompanying  bill  provides  for  an  extension  of  patents  for 
the  most  important  of  the  improvements  invented  by  Ball.  All  these 
improvements  are  intended  for  and  pertain  to  one  complete  machine. 

3.  These  improvements  invented  by  Ball  are  of  great  practicability 
and  usefulness.  This  has  been  demonstrated  by  the  very  successful 
operation  of  machines  which  incorporated  these  improvements  as  their 
most  essential  features,  and  which  have  been  in  actual  employment  on 
public  as  well  as  private  work,  and  have  executed  considerable  amounts 
of  either. 

4.  The  value  of  Ball's  inventions,  protected  by  the  patents  under 
consideration,  is  acknowledged  and  attested  by  a  large  number  of 
persons,  some  of  them  experts  of  the  highest  standing. 

5.  Ball  has  made  extraordinary  efforts  and  used  extraordinary  dili- 
gence in  order  to  realize  adequate  benefits  from  his  inventions  and 
patents.  He  also  has  made  extraordinary  sacrifices  for  the  same 
purpose,  and  for  the  introduction  of  his  inventions  into  more  general 
use. 

6.  Interested  opposition,  fraud,  sickness,  poverty,  and  an  extraordi- 
nary chain  of  other  misfortunes  have  prevented  Ball  from  deriving 
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adequate  benefits  from  Ms  inventions.  For  the  last  fourteen  years  in 
particular  Ball's  patent  title  has  been  under  a  cloud,  in  consequence  of 
his  having  been  taken  advantage  of  during  a  period  of  severe  illness 
(which  was  brought  on  through  Ball's  efforts  in  behalf  of  his  inven- 
tions), and  on  account  or  his  poverty,  continued  ill  health,  and  other 
misfortunes  which  prevented  him  from  clearing  his  title.  Said  cloud — 
which,  while  it  existed,  frustrated  all  efforts  of  Ball  to  have  further 
machines  built — has  recently  been  removed,  and  only  the  early  expira- 
tion of  Ball's  patent  rights  now  seem  to  stand  in  the  way  of  his  reap- 
ing a  fair  share  of  the  material  benefits  by  which  his  persistent  and 
intelligent  labors  ought  to  be  rewarded. 

7.  Ball  will  not  be  able  to  realize  adequate  benefits  from  his  valuable 
inventions  unless  the  extension  prayed  for  is  granted  to  him. 

8.  On  account  of  Ball's  age  and  feeble  health  there  is  danger  that 
these  valuable  inventions,  though  fully  described  in  the  specifications, 
will  in  part  be  practically  lost  to  the  public  (because  of  the  special  skill 
and  experience  required  for  their  proper  utilization  and  application), 
unless  the  inventor,  by  the  early  grant  of  an  extension,  is  assisted  in 
getting  a  new  machine  built.  The  same  danger  exists,  even  in  a  higher 
degree,  with  reference  to  several  new  and  apparently  likewise  valuable 
improvements  which  Ball  has  recently  invented  for  his  machine. 

9.  Ball's  inventions  have  already  been  instrumental  in  materially 
reducing  the  cost  of  dredging  to  the  great  benefit  of  the  general  public 
and  of  the  Government,  the  total  saving  thereby  effected  running  at 
least  into  the  hundreds  of  thousands  of  dollars. 

10.  Ball  himself,  on  the  other  hand,  has  not  only  not  derived  any  net 
profits  from  his  inventions,  but  has  sacrificed  in  their  promotion  practi- 
cally all  his  property  and  all  his  earnings  for  thirty  years.  In  addition 
thereto  he  has  sacrificed  in  behalf  of  his  inventions  not  only  his  time, 
labor,  and  skill  for  the  larger  part  of  thirty  years,  but  also  his  health. 

Ball  has  expended  on  account  of  his  inventions  in  dredging  and  exca- 
vating machinery  approximately  $37,810  in  cash  (not  counting  his  time 
and  labor),  while  his  total  receipts  on  account  of  these  inventions 
amounted  only  to  approximately  $11,760  (including  about  $3,100  received 
by  Ball  as  wages  for  personal  services  as  builder  and  overseer). 

Ball  is  now  65  years  old,  in  feeble  health,  poor,  and  with  a  family  of 
wife  and  several  children  dependent  upon  him. 

He,  and  his  family  with  him,  have  for  years  often  suffered,  even  for 
the  necessaries  of  life,  on  account  of  his  very  efforts  in  behalf  of  his 
inventions.  Nevertheless,  Ball  is  still  at  work  further  perfecting 
his  machine. 

Ball's  patent  interests  are  now  practically  the  sole  means  of  support 
for  him  outside  of  charity. 

11.  The  title  to  the  patent  rights  in  question  is  now  almost  wholly 
clear  and  undisputed,  in  spite  of  numerous  previous  assignments  and 
complications;  and  the  extension,  if  granted,  will  essentially  benefit 
the  inventor  and  his  suffering  family,  and  not  outsiders  and  strangers. 

Your  committee  are  of  the  opinion  that  John  A.  Ball  fully  deserves 
the  special  consideration  and  favor  of  Congress  on  account  of  his  excep- 
tionally faithful  and  persistent  efforts,  intelligently  and  honestly 
directed  toward  a  purpose  of  great  public  utility,  and  on  account  of 
the  great  sacrifices  made  by  him  in  this  behalf. 

Your  committee,  out  of  the  many  testimonials  in  favor  of  Ball  and  his 
inventions,  append  to  this  report  copies  of  letters  of  the  late  P.  O. 
Johnson,  captain,  United  States  Navy,  and  of  A.  G.  Menocal,  civil 
engineer,  United  States  Navy,  and  chief  engineer  of  the  Nicaragua 
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Canal  Construction  Company;  and  they  recommend  the  passage  of 
the  accompanying  bill  (H.  R.  9740),  with  an  amendment  limiting  said 
extensions  to  seven  years  from  the  expiration  of  said  original  patents, 
respectively : 

The  committee  recommends  the  adoption  of  the  following  amend- 
ments to  said  bill  : 

In  lines  21  and  22  strike  out  the  words  "  to  June  tenth,  nineteen 
hundred  and  eight." 

In  line  21,  after  the  word  "extend,"  insert  "each  of;"  and  after  the 
words  "  said  patents,"  insert  "  for  seven  years  from  the  time  of  the 
expiration,  respectively,  of  said  patents  as  originally  issued." 


APPENDIX. 

Office  of  Department  of  Yards  and  Docks, 

Navy-Yard,  Mare  Island,  Cal.,  July  8,  1879. 
Sir:  In  reply  to  your  note  of  the  5th  instant  asking  for  an  expression  of  my  opin- 
ion in  regard  to  the  working  of  the  Ball  dredging  machine,  judging  from  my  visit 
of  inspection  when  the  machine  was  at  work,  I  have  to  state  that  in  my  opinion  it 
is  an  excellent  machine  for  dredging  and  depositing  mud  upon  tule  land  for  recla- 
mation.   It  was  certainly  doing  good  work  when  I  saw  it. 

Commander  McDougal  is  not  at  the  yard  at  present,  hut  I  will  show  your  note  to 
him  upon  his  return. 

Yours,  respectfully, 

P.  C.  Johnson, 
Captain,  TJ.  S.N.,  in  Charge  of  Department  Yards  and  Docks. 

J.  A.  Ball,  Esq., 

P.  0.  Box  527,  Oakland,  Alameda  County,  Cal. 


United  States  Navy- Yard, 

Brooklyn,  December  8,  1896. 
My  Dear  Sir:  I  have  your  letter  of  yesterday  and  am  much  pleased  to  learn  that 
you  have  introduced  other  improvements  to  your  already  valuable  dredging  and 
excavating  machine,  and  also  that  you  are  now  in  a  fair  way  of  seeing  your  enter- 
prise promoted.  I  trust  that  your  wishes  will  be  fully  realized,  and  that  you  will 
enjoy  the  benefits  resulting  from  long,  intelligent  application  and  hard  labor. 

I  would  be  greatly  pleased  to  see  your  more  perfected  design,  and  should  I  come 
to  Washington  I  will  endeavor  to  meet  you  wifch  that  purpose  in  view. 

At  present,  however,  I  have  nothing  to  call  me  to  that  city,  and  I  am  too  busy 
here  and  can  only  leave  on  official  business. 
With  best  wishes,  yours,  very  truly, 

A.  G.  Menocal. 

Mr.  John  A.  Ball. 


O 


54th  Congress,  )  HOUSE  OF  EEP  RE  SENT  ATI  YES.     (  Report 


February  11,  1897. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Mitchell,  from  the  Committee  on  Patents,  submitted  the  following 


The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R. 
10202)  denning  the  jurisdiction  of  the  United  States  circuit  courts  in 
cases  brought  for  the  infringement  of  letters  patent,  have  carefully- 
considered  the  same  and  report  it  favorably. 

This  bill  seeks  to  define  the  jurisdiction  of  the  courts  in  patent  suits 
and  to  remove  the  uncertainty  which  now  arises  as  to  such  jurisdiction 
by  reason  of  the  conflictiDg  decisions  of  the  various  circuit  courts.  It 
further  facilitates  the  bringiDg  of  suits  in  the  place  of  business  of  the 
parties  interested.  It  is  in  the  interest  of  all  and  against  the  interest 
of  none. 

The  committee  therefore  recommend  its  passage. 


2d  Session. 


Public  137 
2d  Session 

Approved,  Mar.  3,  1897 

INFRINGEMENT  OF  LETTERS  PATENT. 


REPORT. 

[To  accompany  H.  R.  10202.] 


o 


[Public— No.  137.] 

An  Act  Defining  the  jurisdiction  of  the  United  States  circuit  courts 
in  cases  brought  for  the  infringement  of  letters  patent. 

Be  it  enacted  by  the  Senate  and  Hotise  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  in  suits  brought  for  the 
infringement  of  letters  patent  the  circuit  courts  of  the  United  States 
shall  have  jurisdiction,  in  law  or  in  equity,  in  the  district  of  which  the 
defendant  is  an  inhabitant,  or  in  any  district  in  which  the  defendant, 
whether  a  person,  partnership,  or  corporation,  shall  have  committed 
acts  of  infringement  and  have  a  regular  and  established  place  of  busi- 
ness. If  such  suit  is  brought  in  a  district  of  which  the  defendant  is 
not  an  inhabitant,  but  in  which  such  defendant  has  a  regular  and 
established  place  of  business,  service  of  process,  summons,  or  subpoena 
upon  the  defendant  may  be  made  by  service  upon  the  agent  or  agents 
engaged  in  conducting  such  business  in  the  district  in  which  suit  is 
brought. 

Approved,  March  3, 1897, 


54th  Congress,  >  HOUSE  OF  REPRESENTATIVES. 

2d  Session.  j 


(  Report 
\  No.  2972. 


DANIEL  T.  LAWSON. 


February  17,  1897. — Committed  to  the  Committee  of  the  Whole  House  and  ordered 

to  be  printed. 


Mr.  Kerr,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT. 

[To  accompany  H.  R.  8608.1 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R.  S608) 
to  extend  the  term  of  patent  No.  227024,  granted  to  Daniel  T.  Lawson, 
have  had  the  same  under  consideration,  and  beg  leave  to  report  as 
follows: 

On  the  27th  of  April,  1880,  a  patent  (No.  227024)  was  granted  to 
Daniel  T.  Lawson  for  his  invention  of  "  Means  for  preventing  explosion 
of  steam  boilers/' 

House  bill  8608  provides  for  its  extension  for  fifteen  years  from  the 
date  of  its  expiration,  April  27, 1897. 

Very  diligent  effort  has  been  made  by  the  patentee  to  introduce  his 
discovery  and  a  large  amount  of  money,  about  $75,000,  has  been  by 
him  and  his  associates  expended  to  that  end.  The  failure  to  bring 
about  its  general  use  has  been  due  to  the  revolution  which  it  seeks  to 
work  in  all  preconceived  ideas  as  to  steam-boiler  explosions. 

Many  costly  experiments  have  been  made,  one  of  them  under  the 
supervision  of  a  committee  of  Government  inspectors  of  boilers.  In 
this  experiment  a  boiler  constructed  in  the  ordinary  way  was  easily 
exploded,  while  one  constructed  in  accordance  with  Mr.  Lawson's  theory 
defied  every  effort  to  explode  it.  The  Government  inspectors  reported, 
among  other  things,  as  follows: 

As  to  the  merits  of  the  claims  made  for  Mr.  Lawson's  theory  of  steam-boiler 
explosions,  in  our  opinion  its  validity  was  fully  established. 

At  the  World's  Industrial  and  Cotton  Centennial  Exposition,  New 
Orleans,  an  award  of  a  medal  of  the  first  class  was  made  to  the  Lawson 
nonexplosive  boiler,  the  jurors  saying  in  their  report  that  "  all  pre- 
viously claimed  for  this  improvement,  in  their  opinion,  has  been 
thoroughly  substantiated." 

There  seems  no  doubt  as  to  the  general  merit  of  the  invention;  that 
it  has  been  in  practical  use  sufficiently  to  show  its  practical  character; 
that  industrious  effort  has  been  made  to  push  it  ever  since  the  patent 
was  issued ;  that  no  profit  whatever  has  been  made  on  account  of  it, 
and  that  the  patentee  is  himself  still  the  chief  owner  of  the  patent. 

Your  committee  therefore  recommend  the  passage  of  the  bill  with  an 
amendment  limiting  the  extension  to  seven  years  from  the  expiration 
of  the  original  patent.   The  amendment  is  as  follows: 

In  line  9,  on  page  3,  strike  out  the  word  "fifteen"  and  insert  the 
word  "seven." 

O 


55th  Congress 


55th  Congress,  >  HOUSE  OF  EEPEESENTATIVES.     (  Eeport 
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Private  6 
2d  Session 
Approved  Feb.  17,  1898 


JUDSON  JONES. 


December  16,  1897,—  Committed  to  the  Committee  of  the  Whole  House  and  ordered 

to  he  printed. 


Mr.  Hicks,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT. 

[To  accompany  H.  R.  4847.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  E.  4847) 
for  the  relief  of  Judson  Jones,  submit  the  following  report : 

On  January  11,  1870,  Judson  Jones,  a  citizen  of  the  United  States, 
then  and  now  residing  in  the  State  of  Minnesota,  filed  in  the  office  of 
the  clerk  of  the  United  States  district  court  for  the  district  of  Minne- 
sota, at  the  city  of  St.  Paul,  in  said  State,  the  title-page  of  a  little 
spelling  book,  in  the  words  following,  to  wit :  The  Alphabet  of  Orthoepy 
and  Its  Application  to  Monosyllables,  by  Judson  Jones.  As  author 
and  proprietor  of  said  book,  Mr.  Jones  entered  into  a  contract  with  the 
St.  Paul  Press  Printing  Company  by  which  said  company  undertook  to 
print  for  and  deliver  to  him  an  edition  of  20,000  copies  of  said  book 
within  three  months  of  the  filing  of  said  title-page,  three  months  being 
then  the  legal  time  limit  within  which  any  copyrighted  book  must  be 
published,  dating  from  the  filing  of  the  title-page,  or  else  the  copyright 
was  held  void  and  invalid  under  the  law.  But  the  printing  company 
before  named  did  not  keep  its  contract,  and  it  was  more  than  six 
months  from  the  date  of  filing  of  said  title-page  before  said  printing 
company  began  the  printing  of  said  book,  and  it  was  some  time  in 
August,  1870,  before  the  above-mentioned  edition  was  ready  for  publi- 
cation. 

In  the  meantime,  some  weeks  before  the  publication  of  said  book, 
the  copyright  law  was  amended  so  as  to  require  all  title-pages  to  be 
filed  thenceforth  with  the  Librarian  of  Congress,  and  the  two  copies 
theretofore  required  to  be  filed  withiu  ten  days  of  the  publication  of  any 
copyrighted  book  with  a  clerk  of  the  United  States  district  court  were 
now  to  be  filed  with  the  Librarian  of  Congress. 

Immediately  on  the  publication  of  his  book,  as  aforesaid,  Mr.  Jones 
forwarded  the  two  copies  thereof  to  the  Librarian  of  Congress,  together, 
with  the  copyright  fee  required.    Hearing  nothing  from  tl 
of  Congress,  Mr.  Jones  forwarded  a  statement  of  his  case  | 
Dodge,  solicitor  of  patents,  Washington,  D.  C,  from  whoir 
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JUDSON  JONES. 


that  the  Librarian  had  no  power  to  correct  the  defect  in  the  copyright 
resulting  from  the  failure  to  file  the  two  copies  of  the  book  within  the 
three  months  of  filing  the  title-page,  as  required  by  law,  and  that  Con- 
gress alone  could  correct  such  defect.  On  this  information,  verified  by 
examination  of  the  United  States  copyright  laws,  Judge  McMillan, 
then  a  United  States  Senator  from  the  State  of  Minnesota,  promised  to 
introduce  a  bill  for  the  relief  of  Mr.  Jones.    But  he  never  did. 

Later  his  successor  in  the  United  States  Senate,  Hon.  Oushman  K. 
Davis,  looked  the  matter  up  for  Mr.  Jones  and  wrote  him  a  letter  inclos- 
ing a  brief  statement  from  the  Librarian  of  Congress,  Mr.  Spofford, 
which  asserted  that  Mr.  Jones  needed  no  relief,  because  the  record  of 
the  clerk  of  the  United  States  district  court  for  the  district  of  Minne- 
sota showed  a  full  compliance  with  the  law ;  that  the  said  record  was 
by  law  conclusive,  and  that  the  copyright  of  Mr.  Jones  was,  therefore, 
perfect  and  valid  to  all  intents  and  purposes. 

But  in  case  of  violation  of  his  copyright  Mr.  Jones  would  be  required, 
in  any  suit  for  damages,  to  verify  said  record  under  oath.  This,  being 
a  conscientious  man  and  being  aware  that  the  record  is  wrong,  he  could 
not  and  would  not  do.  His  copyright,  therefore,  though  valid  and  pro- 
tective in  form,  is  not  so  in  fact. 

The  first  period  of  his  copyright  under  the  law  (twenty-eight  years) 
will  expire  January  11,  1898.  Mr.  Jones  desires  to  avail  himself  of  the 
privilege  granted  by  law  of  renewing  the  copyright  for  fourteen  years 
thereafter.  He  naturally  desires  during  those  fourteen  years  the  full 
protection  of  the  law.  To  secure  him  such  protection  is  the  purpose  of 
H.  E.  4847.  Believing  that  he  is  entitled  to  such  protection,  the  Com- 
mittee on  Patents  approve  H.  E.  4847,  and  recommend  that  it  do  pass, 
with  the  phrase  following  "  ninety-eight,"  in  line  13,  amended  so  as  to 
read,  "and  the  extension  of  copyright  obtained  thereon  for  the  fourteen 
years  following  the  said  eleventh  day  of  January,  eighteen  hundred  and 
ninety-eight,  is  hereby  declared  a  valid  copyright.'' 
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An  Act  For  the  relief  of  Judson  Jones. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  the  copyright  of  Judson 
Jones,  a  citizen  of  the  United  States  residing'  in  the  State  of  Minne- 
sota, in  and  to  a  book  entitled  "The  Alphabet  of  Orthoepy,"  originally 
published  in  eighteen  hundred  and  seventy,  is  hereby  declared  valid  to 
all  intents  and  purposes,  and  the  said  Judson  Jones,  author  of  said 
book,  is  hereby  authorized  to  hie  with  the  Librarian  of  Congress  the 
title  thereof  as  it  appears  in  the  printed  book  aforesaid,  and  such  filing 
is  hereby  made  and  declared  a  valid  filing  if  made  at  any  time  within 
ninety  days  after  the  passage  of  this  Act,  and  the  extension  of  copy- 
right obtained  thereon  for  the  fourteen  years  following  the  said  eleventh 
day  of  January,  eighteen  hundred  and  ninety-eight,  is  hereby  declared 
a  valid  copyright. 

Approved,  February  17, 1898. 


55th  Congress,  >  HOUSE  OF  REPRESENTATIVES.     (  Report 
2d  Session.      )  I  No.  285. 


CLASSIFICATION  OF  LETTERS  PATENT,  ETC. 


January  27,  1898. — Committed  to  the  Committee  of  the  Whole  House  on  the  state 
of  the  Union  and  ordered  to  be  printed. 


Mr.  Hicks,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT. 

[To  accompany  H.  R.  7082.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R. 
7082)  to  provide  for  revising  and  perfecting  the  classification  of  letters 
patent  and  printed  publications  in  the  Patent  Office,  beg  leave  to  report 
as  follows : 

The  Patent  Office  of  the  United  States  is  a  branch  of  the  United 
States  Government,  organized  under  act  of  Congress  pursuant  to  the 
section  of  the  Constitution  which  provides  that  "Congress  shall  have 
power  to  promote  the  progress  of  science  and  useful  arts  by  securing 
for  limited  times  to  authors  and  inventors  the  exclusive  right  to  their 
respective  writings  and  discoveries."  Section  4886  of  the  Revised 
Statutes,  relating  to  patents,  as  amended  March  3, 1897,  reads: 

Sec.  4886.  Any  person  who  has  invented  or  discovered  any  new  and  useful  art, 
machine,  manufacture,  or  composition  of  matter,  or  any  new  and  useful  improve- 
ments thereof,  not  known  or  used  by  others  in  this  country,  before  his  invention  or 
discovery  thereof,  and  not  patented  or  described  in  any  printed  publication  in  this 
or  any  foreign  country,  before  his  invention  or  discovery  thereof,  or  more  than  two 
years  prior  to  his  application,  and  not  in  public  use  or  on  sale  in  this  country  for 
more  than  two  years  prior  to  his  application,  unless  the  same  is  proved  to  have  been 
abandoned,  may,  upon  payment  of  the  fees  required  by  law,  and  other  due  proceed- 
ing had,  obtain  a  patent  therefor. 

From  this  section  of  the  Revised  Statutes  it  is  seen  that  one  of  the 
requirements  to  the  grant  of  a  patent  is  that  the  invention  shall  be 
new  and  shall  not  be  patented  or  described  in  any  printed  publication 
in  any  country  before  the  invention  made  by  the  applicant  or  for  more 
than  two  years  prior  to  the  application.  One  of  the  duties  of  the  Patent 
Office,  when  an  application  for  a  patent  is  filed,  is  to  make  an  examina- 
tion of  prior  patents  and  printed  publications  to  determine  whether  the 
invention  has  been  patented  or  described  in  any  printed  publication. 
In  order  that  the  Patent  Office  may  perform  its  most  important  func- 
tion, that  of  protecting  the  public  against  the  issuing  of  patents  for 
inventions  which  are  old,  it  is  essential  that  the  Commissioner  of  Pat- 
ents should  be  given  the  facilities  with  which  to  classify  the  different 
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patents  and  publications  and  to  make  examinations  in  a  manner  so 
thorough  and  complete  as  to  insure  the  issuance  of  patents  only  for  ' 
such  inventions  as  are  unquestionably  new,  so  that  the  patent,  when 
issued,  shall  be  an  affirmative  statement,  certified  to  under  the  seal  of 
the  Patent  Office,  that  the  invention  covered  thereby  is  new  and  has  j 
not  been  described  in  any  patent  or  printed  publication. 

It  is  a  well-known  fact  with  those  acquainted  with  the  Patent  Offfice  i 
that  it  is  impossible  to  make  such  a  search  as  is  required  by  the  statute, 
owing  to  the  lack  of  proper  classification  of  the  literature  in  the  Pajfcent 
Office.  This  unfortunate  and  oppressive  condition  of  affairs  must  con- 
tinue until  the  Patent  Office  is  provided  with  facilities  for  making  j 
searches  thoroughly.  The  United  States  Government  has  issued  about  i 
600,000  patents;  the  Governments  of  foreign  countries  have  issued  I 
about  750,000.  Technical  books  and  journals,  descriptive  of  inventions, 
have  been  issued  for  years.  In  order  that  a  thorough  search  may  be 
made  into  the  question  of  novelty,  it  is  necessary  that  this  whole  field 
of  invention  described  in  these  patents — more  than  a  million  in  num- 
ber— and  the  technical  publications  should  be  examined.  The  present 
force  of  the  examining  corps  of  the  Patent  Office  is  inadequate  to  per- 
form the  current  work  of  examination,  to  say  nothing  of  the  classifica- 
tion of  the  patents  and  publications  already  in  the  Patent  Office  and 
those  received  from  day  to  day.  Owing  to  this  lack  of  force  and  of 
classification,  the  work  of  the  Patent  Office  is  and  has  been  falling 
hopelessly  behind,  to  the  detriment  of  inventors,  manufacturers,  and 
the  general  public,  the  work  now  being  from  two  to  seven  months  in 
arrears  and  the  office  struggling  with  a  load  much  too  heavy  for  the 
present  force  to  carry. 

It  is  the  object  of  this  bill  to  provide  the  necessary  force  to  classify 
the  literature  of  the  Patent  Office  in  which  searches  are  to  be  made. 
While  considerable  expense  will  be  involved,  the  Patent  Office  is  fully 
able  to  bear  this  additional  expense,  as  the  money  paid  into  the  Pat- 
ent Office  as  fees  by  inventors,  manufacturers,  and  owners  of  patents 
exceeds  its  expenditures  by  more  than  $300,000  a  year.  The  bill  pro- 
vides for  the  employment  of  additional  force,  involving  the  expenditure 
of  $62,880  a  year,  only  a  small  part  of  the  annual  surplus.  j 

The  Commissioner  of  Patents  is  of  the  opinion  that  if  he  be  given 
force  sufficient  to  carry  on  the  work  of  classifying  the  literature  in  his 
office,  the  income  of  the  office  will  be  greatly  increased  by  the  more 
rapid  and  thorough  disposal  of  the  business  and  the  increased  number 
of  applications  which  will  be  filed  when  it  is  assured  that  action  upon 
them  will  be  prompt  and  thorough. 

This  bill  will  not  give  all  that  is  needed,  but  it  will  materially  aid  in 
the  advancement  of  the  work  of  the  office. 

Your  committee  therefore  recommend  the  passage  of  the  accompany- 
ing bill. 


C 
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February  9,  1898. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Hicks,  from  the  Committee  ou  Patents,  submitted  the  following 


The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  E.  7397) 
revising  and  amending  the  statutes  relating  to  patents,  submit  the 
following  report: 

Congress,  by  an  act  approved  March  3,  1897,  amended  the  law  relat- 
ing to  patents  so  as  to  provide  that  no  patent  shall  be  granted  in  this 
country  for  an  invention  previously  patented  in  a  foreign  country  on 
an  application  filed  more  than  seven  months  prior  to  the  filing  of  the 
application  in  this  country.  By  the  terms  of  this  act  it  went  into 
effect  on  January  1,  1898,  and  all  applications  not  reaching  the  Patent 
Office  at  Washington  before  that  date  were  debarred  from  the  benefits 
of  our  law.  It  has  been  found  upon  investigation  that  this  radical 
change  in  our  law,  that  existed  for  almost  a  century,  has  worked  much 
wrong  and  hardship  to  American  citizens  and  inventors  generally,  and 
in  many  cases  has  injured  citizens  of  other  countries  who  extend  to  us 
reciprocal  favors  of  like  character,  and  the  Committee  on  Patents,  after 
full  hearing  and  consideration,  unanimously  report  the  herewith  sub- 
mitted bill,  so  as  to  relieve  the  persons  who  have  suffered  by  reason  of 
not  sufficient  time  and  notice  being  given  of  this  very  radical  change 
in  our  law,  or  such  as  having  received  notice  and  endeavored  to  comply 
with  the  law  were  prevented  from  so  doing  by  accidents  or  causes  not 
within  their  control. 

The  effect  of  the  enactment  of  this  bill  will  be  to  extend  the  already 
manifested  intention  of  Congress  to  afford  to  a  peculiarly  situated  class 
of  inventors  an  opportunity  to  come  in  within  a  certain  time  and,  as 
heretofore,  avail  themselves  of  a  previously  continuously  existing  law, 
and  thus  incidentally  also  to  legalize  those  applications  for  patents 
which  by  reason  of  the  act  of  God,  or  other  unavoidable  accident, mis- 
take, ignorance,  lack  of  opportunity,  or  the  like,  have  been  delayed  in 
the  filing  until  after  the  1st  of  January,  1898,  and  which  by  reason  of 
the  circumstance  that  their  subject-matter  had  been  previously  pat- 
ented abroad  for  more  than  seven  months  are,  by  the  radical  changes 
wrought  in  the  uniformly  existing  previous  law  by  the  act  of  March  3, 
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1897,  now  either  void  or  destined  to  become  burdensome  upon  the  Pat- 
ent Office  and  to  those  concerned. 

The  bill  is  entitled  to  favorable  consideration  for  the  following  special 
reasons: 

1.  It  is  a  meritorious,  much-needed,  and.  general  extension  of  a  previ- 
ously sanctioned  relief  measure,  which  will  not  only  cost  the  Government 
nothing,  but  will  increase  its  revenue. 

2.  It  in  no  respect  changes,  but,  on  the  contrary,  subserves,  the  present 
policy  of  our  patent  law,  and  particularly  that  of  the  act  of  1897,  which 
it  is  designed  to  merely  extend. 

3.  It  is  destined  to  relieve,  not  only  inventors,  but  the  United  States 
Patent  Office. 

4.  It  is  approved  by  the  Patent  Office  itself,  and  was  by  the  Acting 
Commissioner  in  person  first  presented  to  the  chairmen  of  the  Com- 
mittees on  Patents.  The  measure  is  also  approved  by  the  present 
Commissioner. 

5.  Precedents  for  its  passage  are  found  in  previous  acts  of  Congress 
and  of  State  legislatures. 

6.  It  does  not  conflict  with  any  doctrine  of  equitable  estoppel. 

7.  The  bill  will  prove  of  advantage  to  our  own  citizens  generally. 
It  is  also  further  urged  in  behalf  of  this  bill: 

1.  The  meritoriousness  of  the  measure  appears  when  we  consider  the 
nature  and  effect  of  the  act  of  March  3,  1897.  That  act  wrought  a 
radical  and  entirely  unexpected  change  in  the  patent  law.  Previously 
and  for  nearly  a  century  it  had  continued  to  be  the  policy  of  this  Gov- 
ernment, as  uniformly  expressed  in  its  patent  statutes  and  presumably 
uniformly  understood  by  our  own  citizens,  and  particularly  by  foreign- 
ers, to  grant  letters  patent  to  inventors  entirely  irrespective  of  their 
previously  patenting  abroad,  as  well  as  of  the  extent  of  priority  of  such 
previous  patenting,  the  only  limitation  upon  patents  so  issued  here 
being  that  they  should  terminate  at  the  same  time  with  that  one  of  such 
foreign  patents  having  the  shortest  term. 

Considering  the  long  duration  of  the  preexisting  law,  the  notice  of 
nine  months  only,  provided  by  the  act  of  1897,  seems  clearly  insufficient 
to  prevent  much  unmerited  hardship,  and  this  is  the  more  manifest 
when  we  consider  that  the  only  persons  affected  are  either  our  citizens 
abroad  or  foreigners,  many  of  whom  were  at  the  time  of  the  passage 
of  the  act  at  great  distances  from  this  country  and  not  likely  to  acquire 
with  usual  promptness  knowledge  of  such  a  novel  and  unprecedented 
amendment. 

Besides,  even  with  full  knowledge  and  the  best  intention  to  comply 
with  the  new  requirement,  it  is  manifest  that  a  variety  of  accidents, 
many  of  them  equivalent  to  acts  of  God,  such  as  the  frequent  and 
unavoidable  delays  to  vessels  necessarily  depended  upon  to  convey 
knowledge  of  the  change  to  remote  regions,  as  well  as  communications 
necessitated  thereby  between  the  clients  there  and  their  attorneys 
here,  and  also  the  papers  required  by  the  Patent  Office,  might,  without 
fault  on  the  part  of  applicants,  prevent  the  accomplishment  of  their  i 
intentions  within  the  nine  months'  notice. 

It  is  scarcely  reasonable  to  assume  that  in  any  case  everything  could 
possibly  be  conducted  with  such  uniform  regularity  and  freedom  from 
accident  as  to  insure  the  successful  filing  of  the  papers  here  within  the 
nine  months  in  question.  It  is  therefore  strongly  urged  that  the  act  of 
1897  provided  too  short  a  notice  to  the  world  of  the  radical  change  in 
question.  The  affidavits  submitted  to  your  committee  in  support  of  the 
bill  illustrated  some  of  the  numerous  phases  of  hardship  which  would 
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be  obviated  by  the  extension  of  time  sought  by  the  present  amendment. 
The  then  Acting  Commissioner  of  Patents,  Mr.  Greeley,  gave  as  his  opin- 
ion that  possibly  200  such  cases  will  accumulate  in  the  Patent  Office. 

2.  The  proposed  bill  will  not  change,  but  will,  on  the  contrary,  sub- 
serve the  present  policy  of  the  patent  law. 

The  act  of  March  3, 1897,  was  intended  to,  and  did,  extend  instead 
of  curtail  the  privileges  of  foreign  inventors. 

It  repealed  that  part  of  former  section  4887  of  the  Revised  Statutes 
which  provided  that  every  patent  granted  here  for  an  invention  previ- 
ously patented  in  a  foreign  country  "shall  be  so  limited  as  to  expire  at 
the  same  time  with  the  foreign  patent,"  etc.  This  was  equivalent  to 
extending  the  period  in  such  cases  an  average  of  at  least  three  years, 
English  patents,  for  instance,  being  granted  for  fourteen  years  only. 
The  only  limitation  imposed  by  the  act  of  1897  was  that  the  applica- 
tion should  be  made  here  within  seven  months  after  that  for  the  foreign 
patent.    (Sec.  3.  i 

As  to  the  numerous  already  existing  cases  in  which  a  longer  period 
had  then  already  elapsed  since  the  application  for  the  foreign  patent,  it 
was  the  manifested  intention  of  Congress  that  there  should  be  a  period 
within  which  they  might  still  come  in  and  have  the  benefit  of  the  pre- 
existing law,  and  it  accordingly  expressly  so  provided.  Congress 
clearly  did  not  intend  to  cut  off  these  cases.  It  meant  to  deal  with 
them  in  a  spirit  of  liberality  and  fairness,  as  bound  to  do  with  citizens 
of  foreign  nations  which  were  affording  reciprocally  to  our  own  citizens 
the  protection  of  their  own  patent  laws.  Now.  it  is  clear  that  the  event 
justifies  the  assertion  that,  in  view  of  all  the  circumstances,  the  period 
of  limitation  fixed  by  Congress  was  too  short. 

The  proposed  act  is  not  to  relieve  mistakes,  or  defaults,  or  laches  so 
much  as  to  carry  out  the  original  intention  of  Congress  by  affording  to 
all  those  interested  a  reasonable  time  within  which  to  come  in  under 
the  old  law  before  the  door  is  shut  and  the  new  law  made  absolute. 

3.  That  the  bill  will  result  not  only  in  the  relief  of  the  comparatively 
limited  class  of  inventors  referred  to,  i.  e.,  those  who  more  than  seven 
months  previous  to  January  1,  1898,  had  applied  for  foreign  patents 
before  tiling  their  applications  here,  but  also  of  the  United  States  Pat- 
ent Office,  is  apparent  when  we  consider  that  such  applications  are, 
many  of  them,  already  on  file  in  the  Patent  Office,  and  that,  as  stated 
by  the  Acting  Commissioner,  numerous  others  are  likely  to  follow. 

The  probable  omission  by  unscrupulous  applicants  in  such  cases  to 
state  in  their  oaths  or  elsewhere  that  they  have  more  than  seven  months 
previously  applied  for  foreign  patents  must  cause  the  act  of  1897  to 
result  in  uselessly  taxing  our  already  overworked  Patent  Office  with 
the  burden  of  dealing  with  each  of  such  applications  on  its  merits,  and 
will  also  result  in  the  issuance  of  a  brood  of  patents  which,  while  valid 
on  their  faces,  will  be  void  at  core,  and  will,  even  with  the  best  inten- 
tions on  the  part  of  the  office,  become  a  fruitful  source  of  frauds,  mis- 
con  ceptions,  and  litigation.  Even  if  the  fact  be  disclosed  on  the 
application  papers  that  prior  patenting  or  application  for  patent  renders 
the  case  obnoxious  to  the  act  of  1897,  and  the  office  accordingly  refuses 
to  receive  and  file  it,  the  Patent  Office  will  be  taxed  with  the  burden 
of  resisting  in  the  courts  and  in  its  bureaus  the  efforts  of  disappointed 
applicants  to  obtain  relief  in  such  cases  on  constitutional  and  other 
grounds. 

Moreover,  the  bill,  if  passed,  will  result  in  materially  increasing  the 
revenues  of  the  Patent  Office  by  inducing  the  payment  of  fees  which 
would  otherwise  be  withheld. 
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4.  The  bill  is  further  entitled  to  favorable  consideration  because,  as 
appears  by  the  indorsement  of  the  present  Commissioner  and  also,  as 
hereinbefore  stated,  by  the  then  Acting  and  now  Assistant  Commissioner, 
it  is  approved  by  the  Patent  Office  itself  as  being  a  "just  and  fair 
measure,"  and  its  first  presentation  to  the  committees  of  Congress  was 
made  by  such  Acting  Commissioner  in  person,  and  substantially  upon 
many  of  the  grounds  enumerated  in  this  report. 

5.  Complete  and  direct  precedent  for  a  bill  of  this  character  is  found 
in  previous  acts  of  Congress.  Perhaps  none  of  these  is  more  directly 
in  point  than  chapter  215  of  the  United  States  Statutes  at  Large, 
approved  March  3,  1893,  amending  the  copyright  law,  title  60,  chapter  3, 
of  the  United  States  Eevised  Statutes.  Section  4956  of  the  latter  pro- 
vided, as  a  necessary  prerequisite  to  becoming  entitled  to  copyright, 
that  the  persons  seeking  the  same  should  "within  ten  days  from  the 
publication  thereof"  (the  book,  etc.)  "deliver  at  the  office  of  the  Libra- 
rian of  Congress  or  deposit  in  the  mail,"  etc.,  "two  copies  of  such  copy- 
righted book." 

The  act  of  March  3,  1893,  provided  that  any  such  person  "who  has 
heretofore  failed  to  deliver  in  the  office  of  the  Librarian  of  Congress," 
etc.,  "two  complete  copies  of  such  book,"  etc.,  "within  the  time  limited 
by  the  title  66,  chapter  3,  of  the  Eevised  Statutes  relating  to  copy, 
rights,"  etc.,  *  *  *  "and  who  has  before  the  1st  day  of  March,  1893 
delivered  at  the  office  of  the  Librarian,"  etc.,  "two  complete  printed 
copies,  shall  be  entitled  to  all  the  rights  and  privileges  of  said  title  60, 
chapter  3,  of  the  Eevised  Statutes,"  etc. 

The  foregoing  constitutes  an  exact  and  complete  precedent  for  the 
bill  now  urged,  and  a  refusal  to  accord  to  the  limited  class  of  inventors 
in  question  an  equal  privilege  would  amount  to  a  discrimination  in 
favor  of  authors  as  against  inventors,  which  it  is  believed  can  not  be 
intended  by  Congress. 

6.  The  proposed  bill  does  no  violence  to  any  principle  of  equitable 
estoppel. 

The  only  person  who  can  be  imagined  as  complaining  at  its  passage 
might  be  found  in  the  rare  and  isolated  instance  afforded  by  a  citizen 
who  since  the  1st  of  January,  1898,  has  embarked  upon  some  new 
industry  involving  a  use  of  the  subject-matter,  the  opportunity  to 
patent  which  in  this  country  has  been  lost  through  the  shortness  of 
the  period  of  privilege  fixed  by  the  act  of  1897. 

But  such  citizens  could  have  no  knowledge  of  the  default  of  the 
patentee  to  seasonably  file  his  application  here,  since  all  matters  relat- 
ing to  applications  are  kept  in  the  secret  archives  of  the  Patent  Office; 
neither,  in  the  ordinary  course  of  procedure  in  the  Patent  Office,  could 
any  patent  have  issued  until  several  months  thereafter  upon  an  appli- 
cation filed  just  prior  to  the  1st  day  of  January,  1898. 

Consequently  there  would  be  no  adequate  basis  for  an  estoppel  in 
favor  of  citizens  insisting  upon  strict  enforcement  of  the  act  of  1897, 
and  the  most  they  could  urge  would  amount  only  to  insisting  that,  con- 
trary to  all  precedent  and  to  the  uniform  policy  of  the  patent  law,  they 
shall  be  considered  more  favorably  than  the  inventor,  and  shall  be  per- 
mitted to  appropriate  for  their  own  use  that  which  has  been  inadvert- 
ently or  undesignedly  lost  by  another — in  other  words,  make  capital 
and  advantage  out  of  a  misfortune  from  which  it  has  never  heretofore 
been  the  policy  or  intention  of  our  laws  that  an  inventor  should  suffer. 

No  one  was  justified  in  assuming  that  the  subject-matter  of  any  pat- 
ent granted  abroad  more  than  seven  months  prior  to  January  1,  1898, 
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would  not  be  patented  here,  for  the  sufficient  reason,  among  others, 
that  it  was  impossible  for  any  one  outside  of  the  United  States  Patent 
Office  to  know  whether  application  therefor  had  not  been  duly  made 
here  prior  to  January  1,  1898. 

7.  The  proposed  law  will,  on  the  contrary,  it  is  believed,  prove  to  the 
advantage  of  our  citizens  generally. 

In  the  case  of  all  that  large  class  of  subjects-matter  of  invention  and 
patent  which  consists  of  new  articles  of  trade  upon  the  introduction 
and  manufacture  of  which  new  industries  are  built  up,  great  delay  in, 
if  not  complete  prohibition  of,  introduction  of  their  manufacture  here 
will  result  through  inability  to  protect  it  by  patents  in  this  country. 

It  is  only  reasonable  that  those  who  thus  take  the  risks  of  introduc- 
ing what  is  at  first  sight  uncertain  of  success,  but  finally  develops  into 
a  great  industry  and  beneficial  for  our  country,  should  have  some 
guaranty  of  being  able  to  indemnify  themselves  after  having  pointed 
out  the  successful  way  to  others.  The  alternative  would  be  to  abandon 
the  entire  manufacture  of  the  new  article  during  the  tentative  period 
to  foreign  hands,  who  would  thus  acquire  such  a  start  and  such  an 
advantage  as  to  substantially  preclude  competition  here  for  many  years. 

In  view  therefore  of  the  importance  as  well  as  fairness  of  the  pro- 
posed measure,  and  the  many  reasons  that  can  be  urged  in  favor  of  its 
speedy  enactment,  your  committee  unanimously  recommend  that  the 
bill  do  pass. 


Patent  Office,  February  7,  1898. 
My  Dear  Sir  :  I  desire  to  express  my  approval  of  House  bill  7397  now  before  your 
committee.  I  think  its  passage  would  be  an  act  of  justice  to  several  who  were  unfor- 
tunate enough  not  to  have  had  the  means  of  learning  of  the  act  which  this  bill  is 
intended  to  ameud.  I  desire  to  place  on  file  my  approval  of  the  subject-matter  of 
the  bill. 

Very  respectfully,  yours,  C.  H.  Duell, 

Commissioner. 

Hon.  J.  D.  Hicks, 

Chairman  Committee,  etc. 


I  have  read  the  proposed  bill,  and  I  approve  of  it  as  being,  in  my  opinion,  a  just 
and  fair  measure. 

A.  P.  Greeley,  Acting  Commissioner. 

January  31,  1898. 


55th  Congress,  )  HOUSE  OF  REPRESENTATIVES.  (Report 
2d  Session.      f  (No.  508. 


HEIRS  OF  DUNCAN  H.  CAMPBELL. 


February  22,  1898. — Committed  to  the  Committee  of  tlie  Whole  House  and  ordered 

to  be  printed. 


Mr.  Hicks,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT. 

[To  accompany  H.  R.  122.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R.  122) 
for  the  relief  of  the  heirs  at  law  of  the  late  Duncan  H.  Campbell,  under 
oral  hearings  and  other  testimony  submitted  for  their  consideration, 
report  as  follows : 

Duncan  H.  Campbell,  late  of  the  city  of  Pawtucket,  in  the  State  of 
Rhode  Island,  was  a  native  of  Scotland  and  a  naturalized  citizen  of  the 
United  States,  who  obtained  letters  patent  No.  231954,  September  7, 
1880,  for  a  sewing  machine,  the  particular  value  of  which  was  in  the 
fact  that  it  successfully  carried  and  operated  a  waxed  thread.  He  also 
obtained,  on  January  31,  1882,  letters  patent  No.  253156  for  a  wax- 
thread  sewing  machine.  Three-fourths  interest  in  each  of  these  inven- 
tions was  assigned  to  other  parties,  namely,  H.  B.  Metcalf,  Frank  E. 
Corney,  and  Daniel  McNiven,  for  a  nominal  consideration,  upon  condi- 
tion that  a  company  or  corporation  should  be  formed  to  exploit  said 
inventions  and  manufacture  said  machines,  in  which  company  or  cor- 
poration said  Campbell  should  have  a  certain  amount  of  stock,  should 
be  a  director,  and  should  receive  continuous  employment  at  a  compen- 
sation to  be  agreed  upon. 

This  company  was  formed,  and  to  it  were  assigned  the  patents  herein 
referred  to.  It  entered  upon  the  transaction  of  its  business,  and  for 
some  time  said  Campbell  was  employed  and  enjoyed  all  the  rights  con- 
templated for  him  in  the  original  agreement,  in  the  meantime  making 
other  and  different  inventions,  among  them  a  so-called  welt  machine  of 
great  value.  These  subsequent  inventions  were  claimed  to  be  included 
in  the  original  agreement,  and,  it  was  claimed  by  the  company,  should 
be  at  once  assigned  without  further  consideration.  This  was  resisted 
by  Mr.  Campbell,  and  the  committee  do  not  find  that  the  contention  of 
the  company  is  sustained  by  the  evidence  presented. 

Mr.  Campbell  resisting  this  demand,  the  relations  between  himself 
and  the  directors  of  the  company  became  strained  to  such  an  extent 
that  he  was  dropped  from  membership  in  the  board  of  trustees,  and 


2 


HEIRS  OF  DUNCAN  H.  CAMPBELL. 


said  board,  without  authority  except  its  own  will,  arbitrarily  canceled 
the  contract  of  employment  with  said  Campbell,  and  also  canceled  all 
other  contracts  between  them,  but  without  restoring  to  said  Campbell 
any  of  his  former  rights  under  said  letters  patent.  From  the  best  evi- 
dence obtainable  Mr.  Campbell  was  denied  all  participation  in  the  affairs 
of  the  company,  and  was  notified  that  no  transfers  of  stock  by  him 
would  be  recognized  by  the  company.  This  action  rendered  the  stock 
held  by  him  of  comparatively  small  value,  and  from  that  time  up  to  his 
death,  in  1894,  he  received  nothing  from  said  company,  either  in  the  way 
of  salary,  dividends  on  stock,  or  otherwise,  nor  have  his  heirs  at  law 
received  anything  since.  Dividends  have  been  passed  or  suspended, 
although  the  inventions  are  of  great  value  and  sources  of  much  revenue 
to  the  company. 

The  evidence  before  the  committee  tends  to  show  that  while  the  com- 
pany has,  perhaps,  avoided  strict  legal  liability,  its  treatment  of  the 
widow  and  heirs  of  said  Campbell  has  not  been  such  as  in  equity  and 
good  conscience  they  should  be  entitled  to.  They  are  in  needy  circum- 
stances, and  therefore,  inasmuch  as  your  committee  believe  that  one 
object  of  the  patent  laws  is  to  protect  the  pecuniary  interests  of  invent- 
ors, who  are  not  always  possessed  of  that  business  acumen  which  seems 
to  characterize  certain  other  classes  of  men,  and  inasmuch  as  this  bill 
involves  no  appropriation  and  works  no  hardship  to  any  parties  con- 
cerned, and  inasmuch,  perhaps,  as  it  tends  to  remedy  the  distressed 
condition  of  the  widow  and  heirs  at  law  of  a  worthy  but  unfortunate 
inventor,  the  committee  recommend  that  the  bill  do  pass. 


55th  Congress,  )  HOUSE  OF  REPRESENTATIVES.     (  Report 
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February  24,  1898. — Committed  to  the  Committee  of  the  Whole  House  and  ordered 

to  be  printed. 


Mr.  Mitchell,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT, 

[To  accompany  H.  R.  321.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R.  321) 
for  the  relief  of  the  Berdau  Firearms  Company  and  the  benefit  of  Mrs. 
Mary  Kimball  Berdan,  widow  of  Gen.  Hiram  Berdan,  respectfully 
report  as  follows : 

General  Berdan  was  a  distinguished  Union  officer  and  won  a  well- 
deserved  reputation  during  the  civil  war  as  commander  of  the  celebrated 
u  Berdau's  Sharpshooters."  He  was  an  enthusiast  and  an  expert  in  the 
use  of  small  arms,  and  after  being  mustered  out  of  service  he  devoted 
himself  successfully  to  efforts  to  improve  army  muskets.  To  him  is 
largely  due  the  efficiency  of  the  small  arms  used  so  effectively  by  the 
United  States  forces  in  the  Indian  wars  on  our  Western  frontier  for 
many  years  after  1808.  The  present  bill  proposes  to  enable  his  widow 
to  go  before  the  Court  of  Claims,  freed  from  the  statute  of  limitations, 
and  seek  compensation  for  these  services.  A  similar  bill  was  before 
the  last  Congress.  Mr.  Draper,  from  the  Committee  on  Patents,  sub- 
mitted to  the  House  of  Representatives  a  favorable  report  (No.  323) 
which^your  committee  has  examined  and  fully  approves.  This  report 
appears  to  have  been  carefully  considered,  but  your  committee,  having 
thoroughly  examined  into  the  facts  of  the  case,  is  not  content  to  rest  its 
conclusions  solely  upon  the  labors  of  a  previous  committee. 

The  Draper  report  very  clearly  states  the  general  facts  of  the  case,  as 
follows : 

It  appears  that  under  orders  from  the  War  Department,  dated  January  30,  1866,  a 
board  of  officers  was  convened  at  Washington  for  the  purpose  of  examining  various 
inventions  and  types  of  breech-loading  arms,  of  which  General  Hancock  was  presi- 
dent. It  appears  that  the  board  also  issued  circulars  to  owners  of  improvements  on 
breech-loading  firearms  containing  the  form  of  contract  proposed  to  be  executed  by 
such  owner  with  the  United  States  for  the  use  of  such  improvements  as  might  be 
adopted  by  the  board.  The  terms  of  payment  by  the  United  States  were  arranged 
upon  a  sliding  scale,  a  given  sum  per  arm  for  the  privilege  of  manufacturing  50,000, 
a  smaller  sum  per  arm  for  the  privilege  of  manufacturing  100,000,  a  smaller  sum  per 
arm  for  200,000,  and  a  still  smaller  sum  for  any  additional  number  of  guns. 

The  Berdan  Firearms  Company  replied  to  this  circular  and  made  proposals  under 
the  above  form  of  contract  containing  said  sliding  scale,  and  submitted  certain 
inventions  of  Gen.  Hiram  Berdan,  of  which  it  was  the  owner,  for  the  examination 
and  report  of  said  Hancock  board.  Said  board  reported  in  favor  of  certain  of  these 
inventions,  to  be  applied  to  altering  the  Springfield  muzzle-loading  rifle  musket 
into  a  breech-loading  musket.  It  appears  that  the  inventions  of  General  Berdan 
were  considered  of  sufficient  value  to  the  Government  for  the  Secretary  of  War 
(Gen.  J.  M.  Schofield)  to  request  the  Secretary  of  the  Interior,  August  12,  1868,  to 
hasten  action  in  the  Patent  Office  upon  applications  of  Berdan  for  patents  on  various 
improvements  in  firearms,  stating  that  so  far  as  the  War  Department  was  concerned 
the  early  consideration  of  the  same  was  regarded  as  desirable. 
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No  formal  written  contract  was  entered  into  between  the  Berdan  Firearms  Com- 
pany and  the  United  States  other  than  what  is  hereinbefore  referred  to.  But  after 
the  submission  of  the  proposals  by  the  Berdan  Company,  the  United  States  proceeded 
to  use  the  inventions  of  Berdan  upon  384,892  muskets,  it  being  understood  by  the 
Berdan  Company  that  the  Government  was  operating  under  the  terms  of  the  proposal 
containing  the  sliding  scale  as  to  rate  of  payment.  The  device  used  by  the  Gov- 
ernment in  the  manufacture  of  the  384,892  muskets  was  secured  to  Hiram  Berdan  by 
letters  patent  No.  88436. 

The  Court  of  Claims  found,  ami  the  Supreme  Court  of  the  United  States  has  affirmed 
that  finding,  that  the  Government  saved  by  the  use  of  ihe  device  belonging  to  Hiram 
Berdan,  by  virtue  of  the  aforesaid  patent,  $481,115,  and  in  addition  thereto  obtained 
a  better  and  more  efficient  arm  than  could  have  been  made  without  the  appliance 
invented  by  Berdan. 

The  Government  was  still  manufacturing  muskets  under  Berdan's 
patent  in  1872,  when  the  Berdan  Company  began  a  suit  for  compensa- 
tion in  the  Court  of  Claims;  which  suit,  however,  was  not  followed  up, 
but  subsequently  dismissed  for  want  of  prosecution.  Berdan  waited, 
and  did  not  begin  any  suit  which  was  jjrosecuted  to  effect  until  1887, 
when  the  Government  had  completed  the  manufacture  of  the  384,892 
muskets  in  question.  Then,  the  Government  having  ceased  to  manu- 
facture under  his  patent,  Berdan's  attorneys,  under  whose  advice  he 
was  acting,  proceeding  upon  the  idea  that  the  written  contract  of  1866 
with  the  Hancock  board,  approved  by  General  Grant,  covered  the  use 
of  all  such  of  his  inventions  as  the  Government  was  using,  brought  his 
suit  in  the  Court  of  Claims. 

The  Government,  the  court  decided,  did  not  construct  any  guns 
which  were  made  entirely  and  throughout  according  to  the  Berdan 
plan,  but  Berdan  claimed  a  number  of  inventions  which  the  Govern- 
ment was  using  in  its  guns,  all  with  his  advice,  consent,  and  coopera- 
tion, and  his  attorneys  had  put  in  the  common  counts  under  which  they 
contended  that  he  could  recover  for  the  use  of  all  of  these  in  one  suit 
as  upon  a  continuing  contract,  and,  as  will  be  seen  by  reference  to 
their  brief  in  the  Supreme  Court,  they  cited  many  authorities  to  sus- 
tain that  position.  But  the  court  not  only  held  that  the  contract  of 
1866  did  not  apply,  but  also  held  that  though  one  of  the  plaintiff's 
inventions  was  continuously  used  throughout  a  series  of  years,  there 
was  no  continuing,  because  no  express,  contract,  and  that  the  statute 
of  limitations,  which  was  pleaded,  operated  to  protect  the  Government 
against  all  claim  for  a  large  portion  of  the  benefits  it  had  received. 
Not  only  did  the  statute  thus  bar  the  plain  tiff's  just  claim,  but  in  the 
reasoning  upon  which  the  court  based  its  conclusions  that  the  contract 
of  1886  did  not  apply,  it  clearly  appears  that  the  Government  was  also 
the  recipient  of  still  other  benefits  from  Berdan  for  which  no  recovery 
was  allowed. 

The  court  says  on  page  378,  Court  of  Claims  lieports,  vol.  25: 

The  Berdan  gun  of  1866  was  a  valuable  gun — a  much  better  arm  than  the  Allin 
gun — and  we  have  no  doubt  it  formed  a  substantial  step  in  aid  of  the  material  improve- 
ment of  breech-loading  arms. 

Then,  after  explaining  his  device,  the  court  goes  on  to  say: 

It  may  well  be  that  this  Berdan  gave  to  the  army  officers  the  idea  which  led  to,  etc., 

farther  explaining  improvements  in  breech-loading  guns. 

No  doubt  the  court  was  right  in  its  decision,  but  it  appears  to  your 
committee  that  if  the  Government  benefited  by  one  of  the  inventions 
which  Berdan  put  it  in  possession  of,  and  which  it  did  not  pay  for, 
because  not  technically  covered  by  a  patent,  this  is  a  fact  that  might  be 
looked  to  as  furnishing  a  reason,  if  any  were  necessary,  why  Congress 
should  be  willing  to  do  full  justice  to  General  Berdan's  widow  in  the 
matter  of  an  invention  that  was  covered  by  a  patent. 
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What  the  court  did  find  the  plaintiff  was  entitled  to  recover  for  was 
an  ingenious  device  for  extracting  and  throwing  rapidly  away  the  empty 
shells,  called  an  extractor  ejector.  It  was  proven  to  and  found  by  the 
court  that  the  Government  had  used  this  appliance  upon  384,892  mus- 
kets, and  Lad  thereby  not  only  obtained  a  better  gun,  but  had  saved 
in  the  cost  of  manufacture  $481,115.  Under  the  plea  of  the  statute  of 
limitations,  however,  the  court  could  only  allow  the  plaintiff  a  royalty 
on  a  part  of  these,  viz,  on  159,940  out  of  the  whole  number,  all  of  which 
had  been  manufactured  under  precisely  the  same  conditions  and  con- 
tinuously throughout  a  series  of  years.  It  was  this  c  ontinuity  in  the 
use  of  Berdan's  invention  and  the  continued  understanding  between 
the  officials  of  the  Government  and  Berdan  that  he  was  to  be  paid,  that 
induced  the  belief  on  the  part  of  Berdan's  attorneys  that,  if  compelled 
to  sue,  he  could  recover  in  one  suit  for  all  that  was  due  him,  and  if 
they  had  been  right  in  this  opinion  the  advice  to  Berdan  to  wait  and 
not  sue  until  the  Government  had  finished  using  his  patent  would  have 
been  proper. 

The  findings  and  opinion  of  the  Court  of  Claims,  which  has  been  in 
all  respects  affirmed  by  the  Supreme  Court  of  the  United  States  on 
appeal  ( U.  S.  S.  C.  Rep.,  vol.  156,  p.  552),  show  not  only  that  the  Gov- 
ernment used  the  device  covered  by  patent  No.  8843(5,  the  property  of 
the  Berdan  Fire  Arms  Company,  on  the  entire  384,892  muskets,  but 
that  the  circumstances  were  such  as  to  justify  the  owner  in  expecting 
the  utmost  good  faith  on  the  part  of  the  Government.  The  Govern- 
ment used  the  patent  with  full  knowledge  that  it  was  the  property  ot 
the  claimant,  and  under  authority  from  it,  and  as  to  compensation  the 
only  question  was  as  to  whether  the  Department  should  itself  decide 
upon  the  amount  or  leave  it  to  be  decided  in  some  other  way. 

Berdan  himself  was  in  full  cooperation  with  the  officers  of  the  Ord- 
nance Corps  of  the  Army.  Before  patent  88436  was  issued  these  offi- 
cers examined  and  tested  a  musket  containing  the  extractor-ejector 
device,  and  in  August,  1868,  while  the  application  for  the  patent  upon 
it  was  pending,  Berdan  explained  its  features  to  the  Chief  of  Ordnance. 
Immediately  after  this  the  Secretary  of  War  requested  immediate 
action  by  the  Patent  Office  upon  the  application.  Referring  to  this 
evidence,  in  its  opinion  the  Court  of  Claims  says  (pp.  77,  78,  vol,  26, 
Court  of  Claims) : 

Plaintiffs  were  in  constant  communication  with  the  ordnance  officers  through  their 
agent,  the  inventor  of  the  patented  devices.  These  officers  were  early  acquainted 
with  the  Berdan  inventions,  whose  use  the  patentee  urged  upon  them.  In  1867 
Berdan  showed  the  extractor- ejector  device  (patent  No.  88436)  to  the  commandant 
of  the  Springfield  Armory;  in  August,  1868,  he  explained  the  device  to  the  Chief  of 
Ordnance,  who  said  that  if  the  defendants  should  use  any  of  the  features  of  the 
Berdan  device  "they  expected  to  pay  for  them  when  the  claimant  had  gone  through 
the  proper  channels  and  settled  the  claim."  Plaintiffs  had  urged  the  adoption  of 
their  devices  hy  the  Government,  and  had  demanded  compensation  therefor.  It  was 
evidently  with  an  intention  to  obtain  such  compensation  that  Berdan  conversed 
with  the  Chief  of  Ordnance,  and  it  was  undoubtedly  as  a  sequence  of  that,  conver- 
sation that  the  Secretary  of  War  wrote  the  Secretary  of  the  Interior  upon  August 
12,  1868,  transmitting  a  communication  "from  H.  Berdan,  ashing  that  his  applica- 
tion for  patents  for  various  improvements  in  firearms  be  acted  upon  immediately  by 
the  Patent  Office,  in  order  that  he  may  present  his  claim  against  the  Department  for 
its  use  of  said  inventions,"  and  stating  "that  so  far  as  this  Department  is  concerned 
the  early  consideration  of  the  aforesaid  claims  is  regarded,  as  being  desirable." 

In  November,  1868,  the  use  of  the  extractor  ejector  covered  by  this 
patent  was  approved  by  the  Acting  Chief  of  Ordnance,  and  the  follow- 
ing year  the  War  Department  began  the  manufacture  of  the  device. 

In  1873  the  device  was  fully  described  in  the  official  report  of  a  board 
of  officers  detailed  to  test  guns.  General  Benet  became  Chief  of  Ord- 
nance in  1874,  and  was  familiar  with  the  device. 
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The  court  in  its  opinion  says  (Court  of  Claims,  vol.  26,  pp.  78,  79) : 

The  use  by  the  Government  was  not  a  mistaken  use,  for  the  Chief  of  Ordnance 
understood  what  he  was  doing,  to  wit,  using  plaintiffs  device.  It  was  not  an  unau- 
thorized use,  for  the  Chief  of  Ordnance  had  a  very  broad  power  in  matters  of  this 
description  (Rev.  Stat.,  1164).  It  was  not  a  use  in  ignorance,  for  the  Chief  of  Ord- 
nance was  fully  informed  of  all  the  facts;  it  was  not  an  antagonistic  use,  for  the 
plaintiffs  were  anxious  that  defendants  should  adopt  and  use  their  devices. 

The  only  element  of  doubt  seems  to  have  been  whether  the  ordnance  officers  should 
decide  hnally  what  they  believed  to  be  true,  that  the  plaintiffs  were  entitled  to 
compensation,  or  whether  they  should  leave  the  matter  to  the  courts  or  some  other 
competent  authority. 

We  are  of  opinion  that  under  the  rulings  of  the  Supreme  Court  and  of  this  court 
heretofore  cited  the  facts  disclose  a  contract  between  the  parties  of  this  action  for 
the  use  of  the  extractor-ejector  device. 

Your  committee  does  not  question  the  finding  of  the  court  as  to  the 
statute  of  limitations.  The  statute  is  rigid,  an  absolute  rule.  It  leaves 
to  a  court  no  discretion,  and  it  is  not  for  a  court  to  intimate  to  Congress 
what  it  should  do  in  a  case  like  this.  The  court  here,  however,  finds 
facts  which,  in  the  opinion  of  your  committee,  would  make  it  inequitable 
even  if  there  were  no  other  reasons  that  Congress  should  leave  the 
statute  to  bar  this  claimant. 

The  indecision  of  these  Government  officers,  found  by  the  court, 
undoubtedly  invited  the  indulgence  granted  to  the  Government  by  the 
patentees,  whose  actions  throughout  certainly  showed  good  faith  on  his 
part  and  faith  in  the  Government  as  well.  The  claimant  had  taken  the 
precaution  of  filing  suit  in  1872,  but  did  not  press  it  to  conclusion.  He 
had  been  advised  by  counsel  that  by  waiting  until  the  Government  had 
ceased  manufacturing  he  could,  if  it  were  necessary  to  sue,  recover  in 
one  suit  for  all  the  muskets  manufactured.  He  ought  not  to  suffer  for 
the  mistake  of  his  counsel.  General  Berdan  ought  to  have  pressed 
that  suit.  And  this  is  especially  so,  as  the  officers  of  the  War  Depart- 
ment were  in  doubt  as  to  whether  they  could  not  themselves  finally 
decide  the  question  of  compensation. 

The  evidence  shows  positively  that  the  company  did  not  waive  or 
intend  to  waive  any  of  its  rights  or  to  donate  the  patent  to  the  Govern- 
ment, nor  is  there  anything  to  show  that  the  Government  expected  or 
desired  it  to  do  so.  .It  availed  itself  of  the  use  of  the  patent  through 
the  Government  officials  who  had  full  authority  and  power  to  adopt  it, 
and  on  these  officers  the  company  had  a  right  to  rely.  These  officials  * 
expected  the  Government  to  pay  for  the  use,  and  there  is  no  evidence 
that  they  ever  suggested  that  they  were  not  proceeding  under  the  pro- 
posal submitted  to  the  Hancock  board.  The  Government  alone  has 
been  the  gainer  by  the  delay,  while  the  patentee  has  been  the  sufferer. 
The  Government  has  had  the  use  of  this  invention  for  years  without 
paying  for  it,  and  it  is  not  asked  for  any  interest  on  the  debt  which  it 
justly  owes. 

Added  to  all  these  considerations,  it  is  conclusively  shown  by  the 
decisions  of  the  Court  of  Claims  and  the  Supreme  Court  that  the  Gov- 
ernment has  actually  saved,  by  the  adoption  of  the  Berdan  device, 
$481,115,  besides  getting  a  greatly  superior  gun. 

In  the  findings  of  facts  by  the  court,  in  Finding  XXII,  page  62,  vol- 
umn  26,  Court  of  Claims,  is  the  following: 

The  extractor-ejector  device  found  upon  the  Springfield  musket,  which  is  alleged 
by  the  plaintiffs  to  be  covered  by  their  patent  No.  88436,  is  a  most  efficient,  useful, 
and  valuable  device,  believed  by  army  officers  to  be  the  best  known  in  the  art  for 
use  in  a  single-fire  military  arm  of  the  Springfield  type.  It  is  far  superior  to  the 
Allin  extractor-ejector  device  previously  in  use  upon  the  army  muskets.  The  cost 
of  manufacturing  the  extractor  now  in*  use  (since  1868)  (Berdan's)  is  $1,25  per  gun 
less  than  the  cost  of  manufacturing  the  Allin  device. 
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Notwithstanding  this  saving,  however,  the  Court  of  Claims  allowed 
as  royalty  only  5  per  cent  on  $11.88,  the  minimum  cost  of  manufac- 
turing a  musket,  or  59.4  cents  per  gun.  This  royalty  was  computed 
on  159,940  muskets  made  within  the  six  years  prior  to  the  beginning  of 
the  suit,  and  the  plaintiff  had  judgment  for  $95,004.36.  The  removal 
of  the  bar  would  enable  Mrs.  Berdan  to  recover  a  royalty  on  224,952 
muskets,  which  at  59.4  cents  would  amount  to  $133,621.49. 

The  following  figures  show  what  would  be  the  final  result: 


Whole  number  of  muskets  containing  devices  covered  by  patent  No.  88436 .  384,  892 

Saving  compared  with  Allin  gun,  as  found  by  court   $481, 115.  00 

Judgment  of  5  per  cent  on  minimum  cost  ($11.88)  on  159,940  muskets 

amounts  to  -   95,  004.  36 

If  bar  removed  Mrs.  Berdan  will  be  entitled  to  recover  payment  of  5  per 

cent  on  minimum  cost  on  224,952  muskets,  amounting  to   133,  621.  49 

Which,  added  to  the  judgment,  would  amount  to   228,  625.  85 

Net  cash  savings  to  the  Government  after  paying  royalty  for  use  of 

patent   282,489.15 


These  facts  are  all  judicially  ascertained,  and  certainly  the  Govern- 
ment can  not  justly  refuse  to  pay  Mrs.  Berdan  a  fair  and  reasonable 
royalty  if  General  Berdan  furnished  the  Government  a  better  gun  than 
it  was  theretofore  making,  and  if  the  saving  to  the  Government  on 
manufacturing  that  better  gun  was  more  than  a  quarter  of  a  million  of 
dollars  after  paying  all  the  royalty  which  Mrs.  Berdan  asks  in  this  bill 
to  be  allowed  to  sue  for. 

The  beneficiary  will  be  entirely  satisfied  with  an  opportunity  to 
recover  what  is  shown  by  the  decisions  of  the  courts  to  be  justly  her 
due,  although  there  was  much  testimony  tending  to  show  that  the 
Court  of  Claims  was  not  liberal  in  its  findings. 

The  Supreme  Court,  when  the  case  was  before  it  on  cross  appeals 
quoted  from  the  findings  of  the  Court  of  Claims  as  follows  Cp.  573,  vol. 
156,  U.  S.  Sup.  Ct.  Reports): 

The  cost  of  manufacturing  the  extractor-ejector  now  in  use  (Berdan's)  is  $1.25  per  , 
gun  less  than  the  cost  of  manufacturing  the  Allin  device.  Several  witnesses  of  high 
military  position,  experts  in  the  practical  use  of  arms  of  this  description  and  familiar 
with  the  cost  of  manufacture,  have  testified  to  the  value  of  the  extractor-ejector 
device  covered  by  patent  No.  88436,  and  they  are  of  the  opinion  that  a  reasonable 
royalty  for  the  use  of  this  device  would  be  the  saving  in  cost  over  the  Allin  device 
plus  a  sum  varying  somewhat  with  eacli  witness,  but  of  which  the  average  is  $1.41$ 
per  musket,  thus  giving  as  royalty  the  sum  of  $2.66f  per  musket. 

The  court  below,  however,  had  found — 

The  ultimate  fact  that  5  per  cent  upon  the  lowest  cost  of  manufacturing  the 
musket  during  the  period  covered  by  this  action  was  a  fair  and  reasonable  royalty. 

And  the  Supreme  Court,  as  will  appear  from  its  decision,  notwith- 
standing this  testimony  tending  so  strongly  to  show  that  the  complainant 
was  entitled  to  more,  refused  to  disturb  the  findings  of  court  of  original 
jurisdiction,  because  it  was  the  province  of  the  court  below  to  find  the 
facts,  and  the  appellate  court  was  not  clearly  satisfied  that  it  had  erred. 

We  entirely  concur  in  the  conclusion  to  which  the  committee  came  in 
the  Fifty-fourth  Congress. 

We  think  that  equitably  the  Government  ought  to  be  estopped  from  pleading  the 
statute  of  limitations  on  the  facts  of  this  case,  and  that  equity,  justice,  and  the  honor 
of  the  nation  alike  demand  the  removal  of  the  statute  bar  to  the  prosecution  of  a  suit 
by  Mrs.  Berdan,  and  therefore  recommend  the  passage  of  the  bill. 


o 


[Private— No.  234.J 


An  Act  For  the  relief  of  the  Berdan  Firearms  Manufacturing  Com- 
pany. 

Be  it  enacted  by  the  Senate  and  Rouse  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  the  Berdan  Firearms 
Manufacturing  Company  be,  and  the  said  company  is  hereby,  authorized 
to  institute  a  suit  in  the  Court  of  Claims  against  the  United  States  and 
for  the  benefit  of  Mrs.  Mary  Kimball  Berdan,  the  widow  of  Hiram  Ber- 
dan, the  inventor  of  certain  devices  described  and  claimed  in  a  patent 
issued  to  the  said  company,  dated  March  thirtieth,  eighteen  hundred 
and  sixty -nine,  and  numbered  eighty- eight  thousand  four  hundred  and 
thirty- six  5  said  suit  to  be  instituted  for  the  use  by  the  United  States 
of  the  said  devices  from  March  thirtieth,  eighteen  hundred  and  sixty- 
nine,  to  July  twenty-sixth,  eighteen  hundred  and  eighty-one;  and  the 
bar  of  the  statute  of  limitations  is  hereby  waived  and  the  suit  may  be 
prosecuted  to  final  judgment,  as  the  suit  might  have  been  prosecuted 
if  it  had  been  instituted  within  six  years  from  the  time  when,  as  is 
alleged,  the  said  devices  were  used  by  the  United  States. 

Approved,  March  2,  1899. 


55th  Congress,  >  HOUSE  OF  REPRESENTATIVES. 

2d  Session.  \ 


(  Report 
\  No.  549. 


TRADE  MARKS  ON  BOTTLES,  ETC. 


February  25, 1898.— Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Hicks,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT. 

[To  accompany  H.  R.  72.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R.  72) 
to  provide  for  the  registration  of  trade-marks  on  bottles,  siphons,  casks, 
etc.,  and  other  vessels  used  in  commerce  with  foreign  nations  or  among 
the  several  States,  etc.,  submit  the  following  report: 

This  bill  is  an  important  measure,  and  the  subject-matter  thereof  was 
carefully  considered  by  the  Committee  on  Patents,  first  by  a  subcom- 
mittee and  then  in  general  committee,  and  the  voice  of  the  committee 
was  unanimous  in  favor  of  the  speedy  enactment  of  the  measure  into 
law.  This  same  measure  was  considered  in  the  Fifty-fourth  Congress 
by  the  Committee  on  Interstate  and  Foreign  Commerce,  and  that  com- 
mittee said  in  their  report : 

^This  measure  is  intended  to  protect  not  only  the  reliable  manufacturers  and  mer- 
chants against  the  unlawful  use  of  receptacles  well  known  and  established  in  the 
markets  as  containing  reliable  goods,  but  also  seeks  to  especially  preserve  for  the 
consumer  the  original  article  and  prevent  the  substitution  of  cheap  and  spurious 
merchandise  in  casks,  boxes,  and  other  receptacles  known  to  contain  reliable  arti- 
cles of  merchandise  in  the  first  instance. 

This  measure  will  extend  the  wise  provisions  of  the  trade-mark  to  the  casks,  bot- 
tles, and  other  receptacles.  The  importance  of  its  provisions  has  been  urged  for 
many  years  by  the  leading  business  concerns,  boards  of  trade,  and  commercial 
journals  of  the  country.  The  Oil,  Paint  and  Drug  Reporter,  one  of  the  leading 
trade  journals,  in  the  interest  of  its  patrons  has  urged  the  adoption  of  such  a  law, 
and  the  necessity  for  the  passage—of  this  bill  seems  urgent  from  the  information 
received  in  the  consideration  thereof/ 

Numerous  petitions  were  presented  to  your  committee,  representing 
many  industries  and  manufacturing  institutions,  all  of  which  urge  the 
necessity  of  the  protection  granted  in  the  pending  bill.  It  is  claimed 
by  these  industries  and  institutions  that  there  is  not  in  the  law,  as  it 
now  exists,  adequate  protection  against  the  dishonest  and  fraudulent 
use  of  labels  and  trade-marks.  Genuine  articles  sold  by  honest  deal- 
ers, under  skillfully  designed  and  selected  trade-marks,  are  so  fre- 
quently the  subject  of  piracy  and  dishonest  dealing  that  the  public 
are  continually  imposed  upon,  as  well  as  retail  dealers  who  have  diffi- 
culty in  distinguishing  the  good  from  the  bad,  and  the  real  from  the 
imitations,  mi  view  of  the  importance  of  honesty  and  fair  deal- 
ing in  business  and  trade,  and  the  protection  of  the  honest  manu- 
facturer, who  is  proud  of  his  "trade-mark"  and  name,  from  the  fraud- 
ulent dealer  who  depends  upon  his  ability  to  impose  Ms  worthless 
articles  upon  an  unsuspecting  public  by  reason  of  his  ability  to  unlaw- 
fully appropriate  an  honest  trade-mark  to  further  his  imposition  and 
fraud,  it  is,  in  the  judgment  of  your  committee,  important  to  our  manu- 
facturing industries  that  this  bill  become  a  law,  and  they  therefore 
urge  its  speedy  enactment. 

O 


55th  Con&ress,  )  HOUSE  OF  REPRESENTATIVES.     (  Report 
2d  Session.      ]  X  ^o.  691. 


PATENTS,  TRADE-MARKS,  ETC. 


March  10,  1898.—  Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Hicks,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT. 

[To  accompany  H.  R.  8620.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R.  8620) 
to  amend  the  act  relating  to  patents,  trade-marks,  and  copyrights,  sub- 
mit the  following  report : 

The  subject-matter  of  the  bill  was  carefully  considered  by  the  Com- 
mittee on  Patents,  both  in  full  committee  and  by  subcommittee,  and 
the  committee  were  unanimously  in  favor  of  the  enactment  of  the  pro- 
posed measure  with  the  amendments  herewith  submitted. 

On  line  3,  page  1,  add  "Section  1." 

On  line  5,  page  1,  strike  out  word  "repealed,"  and  add,  "amended  to 
read  as  follows:";  after  line  5,  on  page  1 ,  strike  out  the  words  "Sec.  2." 
On  line  3,  page  1,  strike  out  "  and  photographs  of." 
On  line  4  strike  out  "articles  of  manufacture." 

On  line  5,  strike  out  the  word  "registered"  and  insert  the  word 
"entered." 

On  line  7,  strike  out  the  word  "registration"  and  insert  the  word 
"recording." 

Line  8,  after  the  word  "lithographs,"  insert  the  word  "and,"  making 
the  same  read  "lithographs  and  prints;"  and  in  same  line  strikeout 
the  words  "and  photographs." 

Line  9,  strike  out  the  words  "of  articles  of  manufacture." 

Line  12,  page  2,  after  the  word  "lithograph"  insert  the  word  "or," 
making  the  same  read  "lithograph  or  print;"  and  strike  out  the  words 
following  the  word  "print,"  in  line  12,  "or  photograph  of  an  article  of 
manufacture." 

In  line  16,  after  the  word  "two,"  insert  "to  forty -nine  hundred  and 
sixty-one,  both  inclusive,  and  sections  forty-nine  hundred  and  sixty- 
three  and  forty-nine  hundred  and  sixty-five  and  forty-nine  hundred  and 
sixty- eight  to  forty-nine  hundred  and  seventy,  both  inclusive." 

In  line  18,  after  the  word  "lithographs,"  insert  the  word  "and,"  and 
in  the  same  line  and  in  line  19  strike  out,  after  the  word  "prints,"  the 
words  "and  photographs  of  articles  of  manufacture." 

Line  1,  following  line  19,  strike  out  "  Sec.  3." 
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Line  2,  following  same  line,  after  the  word  "  lithograph,"  insert  the 
word  "or,"  and  in  the  same  line,  after  the  word  " prints,"  and  in  line  3 
following  the  same,  strike  ont  the  words  "or  photograph  of  articles  of 
manufacture." 

Lines  4  and  5,  following  the  same,  strike  out  the  word  "registration" 
and  insert  the  word  "entry." 

Line  6,  after  the  word  "  lithograph,"  insert  the  word  "  or,"  and  in  same 
line,  after  the  word  "  print,"  and  in  line  7,  strike  out  the  words  "  or  pho- 
tographs of  articles  of  manufacture." 

In  line  1,  following  line  9,  strike  out  "Sec.  4." 

In  line  8,  page  3,  strike  out  the  word  "registered"  and  insert 
"entered." 

Line  11,  same  page,  strike  out  the  word  "registered"  and  insert  the 
word  "entered." 

Line  13,  add  the  words  "  Sec.  2"  and  strike  out  the  word  "and"  and 
insert  the  word  "  That." 

In  line  18,  after  the  word  "  lithographs,"  insert  the  word  "  or,"  and 
after  the  word  "  prints  "  in  the  same  line  and  on  line  19  strike  out  the 
words  "  and  photographs  of  articles  of  manufacture,"  and  on  same  line 
strike  out  the  word  "  registered  "  and  insert  the  word  "  entered." 

After  line  20  on  page  3  insert  the  following: 

Sec.  3.  That  the  Commissioner  of  Patents  shall  publish  in  the  Official  Gazette  of 
the  Patent  Office  a  list  of  all  such  designs,  engravings,  cuts,  lithographs,  and  prints 
so  entered  and  copyrighted. 

The  purport  of  the  bill  is  to  amend  section  3  of  the  act  approved 
June  18,  1874,  which  amended  section  4962  of  the  Eevised  Statutes, 
relating  to  copyrights.  Its  object  is  to  give  the  protection  of  copyright 
to  those  artistic  designs  which  are  intended  to  be  used  in  connection 
with  articles  of  trade  or  commerce,  and  give  such  designs  the  same  pro- 
tection before  actual  application  to  the  commercial  object  with  which 
they  are  intended  to  be  associated  as  afterwards.  Existing  statutes 
give  protection  to  models  and  designs  intended  to  be  perfected  as  works 
of  the  fine  arts,  as  well  as  to  the  perfected  works  of  sculpture  or  paint- 
ing. Existing  statutes  also  give  protection  to  perfected  artistic  pro- 
ductions which  are  applied  to  other  articles  of  manufacture,  but  do  not 
give  protection  to  designs  for  such  artistic  productions,  although  they 
may,  and  often  do,  possess  as  much,  or  even  more,  artistic  excellence  and 
originality  as  those  which  are  intended  to  be  perfected  as  works  of  fine  arts. 
They  are  produced  by  the  same  artist  exercising  the  same  taste,  skill, 
and  genius,  and  often  in  the  same  degree.  The  law  should  recognize 
and  reward  by  protection  the  artistic  conception,  irrespective  of  whether 
the  ultimate  purpose  of  the  artist  or  proprietor  is  to  execute  and  mul- 
tiply the  conception  for  purposes  of  decoration  as  a  work  of  fine  arts 
or  to  associate  it  with  some  article  of  manufacture  in  trade  or  com- 
merce. The  object  of  the  bill  is  to  supply  the  deficiency  in  existing 
statutes  so  that  the  law  will  give  such  protection. 

The  committee  are  satisfied  that  the  artists  who  produce  an  artistic 
design  for  a  show  card,  label,  or  print  intended  to  be  used  in  connection 
with  articles  of  commerce,  to  call  public  attention  thereto,  are  liable  to 
have  the  same  copied  without  authority  by  those  to  whom  such  design 
has  been  submitted  for  approval,  or  in  whose  possession  the  same  has 
come  for  some  temporary  or  limited  use,  before  the  design  has  been 
actually  transferred  to  a  lithographic  stone  or  engraved  plate,  and  that 
such  acts  of  piracy  are  of  not  infrequent  occurrence.  Such  appropria- 
tion of  another's  intellectual  and  artistic  conception  should  be  made 
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unlawful  and  be  visited  with  the  responsibilities  and  the  penalties 
which  attach  to  a  violation  of  copyright. 

The  act  of  June  18,  1874,  charged  the  Commissioner  of  Patents  with 
the  supervision  and  control  of  the  entering  or  registry  in  the  Patent 
Office  of  prints  or  labels  intended  to  be  used  in  connection  with  arti- 
cles of  manufacture,  but  in  conformity  with  the  regulations  provided 
by  law  as  to  copyright  of  prints,  the  purpose  of  which  was  not  limited 
to  association  with  articles  of  trade  or  commerce,  and  also  required 
the  payment  by  the  applicant  for  registration  of  $6  as  the  fee  for 
obtaining  the  Commissioner's  certificate  of  the  record,  the  fees  payable 
by  the  applicant  upon  depositing  in  the  office  of  the  Librarian  of  Con- 
gress similar  matter  when  not  intended  to  be  associated  with  articles 
of  trade  and  commerce,  and  obtaining  the  Librarian's  certificate 
thereof,  being  $1.  The  committee  has  not  deemed  it  wise  to  disturb 
the  policy  of  the  act  of  1874  in  these  respects,  and  these  features 
are  retained  in  the  present  bill. 

The  committee  also  believe  that  the  presence  of  a  trade-mark  on  any 
such  design,  engraving,  or  print  as  is  intended  to  be  protected  by  the 
measure  should  not  affect  the  right  of  protection  given  to  the  intellect- 
ual and  artistic  conception  with  which  the  trade-mark  may  be  associated, 
provided  that  the  copyright  of  such  intellectual  and  artistic  conception 
shall  not  confer  any  trade-mark  rights  or  privileges,  and  the  bill  so 
provides.  The  object  of  the  bill  being  to  give  protection  to  artistic 
designs  intended  to  be  used  in  connection  with  articles  of  trade  or  com- 
merce, in  the  same  manner  and  to  the  same  extent  as  such  a  production 
would  have  if  carried  forward  into  the  permanent  state  of  being 
engraved  upon  a  metal  plate  or  transferred  to  stone,  the  bill  properly 
stops  there  and  does  not  attempt  to  interfere  in  any  way  with  trade- 
mark rights  or  the  practice  prescribed  for  their  registration. 

The  bill  also  provides,  in  section  3,  that  the  Commissioner  of  Patents 
shall  publish  in  the  Official  Gazette  a  list  of  all  designs,  engravings, 
cuts,  lithographs,  and  prints  which  shall  be  entered  thereunder.  The 
committee  believe  that  the  wide  dissemination  of  information  as  to 
what  designs,  engravings,  prints,  and  other  matter  have  been  protected 
by  the  act  will  be  serviceable  to  the  public,  and  the  Official  Gazette  of 
the  Patent  Office  is  a  convenient  and  economical  means  of  conveying 
such  information,  and  is  also  the  source  to  which  the  public  is  accus- 
tomed to  resort  for  analogous  information. 

The  bill  as  introduced  has  been  carefully  considered  in  full  committee 
and  subcommittee,  and  various  amendments  have  been  adopted,  with 
the  object  of  conforming  the  language  of  the  bill  to  existing  statutes 
and  making  such  existing  statutes  applicable  to  the  changes  in  the  law 
proposed  by  the  present  bill,  so  far  as  appropriate.  It  will  be  observed 
that  the  making  existing  statutes  relating  to  copyright  applicable  to  the 
copyright  of  designs  intended  to  be  used  in  connection  with  articles  of 
trade  or  commerce  does  not  in  any  way  affect  the  protection  given  by 
the  statutes  to  other  articles. 

Your  committee  therefore  report  the  bill,  as  amended  in  committee, 
favorably,  and  recommend  that  it  pass. 


55th  Congress,  }  HOUSE  OF  REPRESENTATIVES.     (  Report 
2cl  Session.      ]  \  j$o.  692. 


STATE  TRADE-MARKS,  ETC. 


March  10,  1898. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Hicks,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT. 

[To  accompany  H.  R.  4584.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R.  4584) 
entitled  "A  bill  to  create  State  trade-marks  and  to  protect  foreign  and 
interstate  commerce,"  beg  leave  to  submit  the  following  report,  with 
several  amendments,  and  recommend  that  said  bill  do  pass. 

In  line  12,  page  3,  section  4,  strike  out  the  words  "owner  thereof" 
and  insert  the  words  "  State,  Territory,  or  District  adopting  the  same." 

In  line  13,  page  3,  section  4,  strike  out  the  word  "his"  and  insert 
the  letter  "  a"  therefor. 

In  lines  16  and  17,  page  3,  section  4,  strike  out  the  words  "  and  to 
recover  compensation  therefor." 

In  line  10,  page  4,  section  5,  strike  out  the  words  "  section  four  of." 

In  line  13,  page  4,  section  6,  strike  out  the  words  "  section  four  of." 

In  lines  18  and  19,  page  5,  section  7,  strike  out  the  words  "  as  pro- 
vided in  section  four  of  this  act,"  and  insert  the  words  "  by  a  fine  not 
to  exceed  the  sum  of  one  thousand  dollars,  or  imprisonment  not  to 
exceed  one  year,  or  by  both  such  fine  and  imprisonment,  in  the  discre- 
tion of  the  court." 

Your  committee  begs  leave  to  state  further  that  this  bill  has  two 
important  purposes : 

First.  To  grant  to  the  several  States  the  right  to  protect  themselves 
against  fraud  in  commerce  with  one  another. 

Second.  To  protect  themselves  in  commerce  with  foreign  nations  and 
among  the  several  Indian  tribes. 

It  will  secure  to  the  States  a  protection  similar  to  that  which  is  now 
enjoyed  by  individuals  under  existing  law.  The  bill  provides  that  the 
governor  of  any  State,  Territory,  or  the  Commissioners  of  the  District 
of  Columbia  shall  have  the  power  to  adopt  a  trade-mark  for  his  or  their 
respective  State,  Territory,  or  District  for  the  protection  of  their  goods, 
wares,  or  merchandise  the  product  of  their  respective  State,  Territory, 
or  District.  The  bill  further  provides  that  the  use  of  said  trade-mark 
shall  be  vested  in  the  legislature  of  said  State,  Territory,  or  District 
adopting  the  same  and  used  only  upon  goods,  wares,  and  merchandise 
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produced,  grown,  or  manufactured  therein,  and  upon  packages  and 
wrappers  containing  the  same. 

The  object  of  this  bill  is  to  protect  the  honest  producers  and  manu- 
facturers against  fraud  in  the  wrongful  branding  or  other  marking  of 
his  wares,  goods,  or  merchandise.  This  bill  has  received  the  support 
of  the  dairy  industry  of  New  York,  Wisconsin,  Connecticut,  and  other 
States,  and  also  the  the  indorsement  of  the  National  Pure  Food  Con- 
gress, which  convened  in  this  city  last  week.  While  it  accords  protec- 
tion to  the  dairy  industry,  and  is  most  generally  indorsed  by  these 
organizations,  it  will  be  equally  beneficial  to  the  fruit-growers  of  Cali- 
fornia and  other  States,  to  the  tobacco-growers  and  producers  of  many 
other  products,  and  will  add  protection  to  all  honest  manufacturers 
against  a  fraud  which  is  to-day  destroying  their  markets  at  home  and 
abroad. 

The  enactment  of  this  bill  into  law  will  greatly  assist  in  carrying  out 
the  sentiment  expressed  by  our  present  Secretary  of  Agriculture  at  the 
meetings  of  the  Pure  Pood  Congress  last  week,  when  he  said  in 
substance : 

"  The  time  is  fast  approaching  when  we  will  have  a  merchant  marine — 
ships  carrying  American  products  to  foreign  markets  and  flying  the 
American  flag.  But  we  must  send  a  reputation  abroad,  so  that  when 
an  American  ship  sails  into  a  foreign  harbor  it  will  be  said :  '  There 
comes  a  ship  from  an  honest  people,  with  an  honest  cargo.' " 


55th  Congress,  )  HOUSE  OF  REPRESENTATIVES.    (  Report 
2d  Session.     J  (  No.  1065. 


MRS.  MARY  J.  DAY. 


Apkil  13,  1898. — Committed  to  the  Committee  of  the  Whole  House  and  ordered  to  be 

printed. 


Mr.  Hicks,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT. 

[To  accompany  H.  R.  6512.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R.  6512) 
granting  an  extension  of  letters  patent  to  Mrs.  Mary  J.  Day,  submit 
the  folio wing  report: 

Mrs.  Mary  J.  Day,  the  beneficiary  under  this  bill,  obtained  April  28, 
1891,  Letters  Patent  No.  2069  i,  for  a  period  of  seven  years,  for  a  new 
and  useful  invention  and  design  for  a  pressing  board.  She  was  led  to 
believe  at  the  time  she  filed  her  application  that  she  could  not  obtain 
a  patent  for  a  longer  term  than  the  period  designated.  She  now  seeks 
by  this  bill  to  have  her  patent  extended  for  the  term  to  which  she  was 
entitled  under  the  statute,  and  which,  except  for  ignorance  of  the  law 
and  her  adviser,  she  would  have  originally  obtained.  The  patent  is  for 
an  ironing  or  pressing  board,  and  the  petitioner  for  relief  is  a  poor 
woman,  who  is  just  now  beginning  to  reap  the  benefits  of  her  skill  and 
genius  in  her  useful  invention. 

Your  committee  are  satisfied  of  the  merits  of  the  claim,  as  well  as  its 
justice,  and  unanimously  recommend  that  the  bill  do  pass. 


O 
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AMENDING  SECTION  4896,  REVISED  STATUTES. 


April  21,  1898. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Hicks,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT. 

[To  accompany  H.  R.  7346.] 

The  Committee  on  Patents,  to  whom  was  referred  House  bill  No.  7346, 
beg  leave  to  report  that  this  is  a  bill  to  amend  section  4896  of  the 
Revised  Statutes  in  such  manner  as  to  authorize  the  guardian  of  any 
person  who  has  made  any  new  invention  or  discovery  for  which  a  patent 
might  have  been  granted  and  subsequently  becomes  insane  before 
applying  for  said  patent  or  before  completing  the  application  therefor, 
to  apply  for  and  obtain  said  patent  in  trust  for  the  estate  of  said  insane 
person  in  as  full  manner  and  on  the  same  terms  and  conditions  as  the 
inventor  or  discoverer  might  have  done  while  sane.  ^  ^MA 

As  the  law  now  stands  the  executors  or  administrators  of  inventors 
or  discoverers  who  might  have  applied  for  a  patent,  but  have  died  before 
doing  so  or  before  completing  their  application,  are  permitted  to  apply 
for  or  complete  said  application  for  a  patent  for  the  benefit  of  the  heirs 
or  devisees  of  the  decedent;  but  no  such  right  is  given  under  the  exist- 
ing law  to  the  legally  appointed  guardian  of  an  insane  person,  who,  to 
all  intents  and  purposes,  is  as  utterly  incapable  of  making  the  necessary 
affidavits  or  filing  the  necessary  proofs  in  support  of  his  application  as 
if  he  were  deceased. 

Your  committee  is  of  the  opinion  that  the  law  should  be  amended  as 
provided  for  in  this  bill,  and  therefore  recommend  its  passage. 


O 


[Public— No.  91.] 

An  Act  To  amend  section  forty-eight  hundred  and  ninety-six  of  the 
Revised  Statutes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  section  forty-eight  hun- 
dred and  ninety-six  of  the  Revised  Statutes  is  hereby  amended  by 
inserting  after  the  words  "  in  his  lifetime"  the  following  words:  "and 
when  any  person  having  made  any  new  invention  or  discovery  for  which 
a  patent  might  have  been  granted  becomes  insane  before  a  patent  is 
granted,  the  right  of  applying  for  and  obtaining  the  patent  shall  devolve 
upon  his  legally  appointed  guardian,  conservator,  or  representative  in 
trust  for  his  estate,  in  as  full  manner  and  on  the  same  terms  and  con- 
ditions as  the  same  might  have  been  claimed  or  enjoyed  by  him  while 
sane;"  and  by  inserting  at  the  end  of  said  section  the  following  words: 
"The  foregoing  section,  as  to  insane  persons,  is  to  cover  all  applications 
now  on  file  in  the  Patent  Office  or  which  may  be  hereafter  made,"  so 
that  the  said  section  as  amended  will  read  as  follows : 

"  Sec.  4896.  When  any  person,  having  made  any  new  invention  or 
discovery  for  which  a  patent  might  have  been  granted,  dies  before  a 
patent  is  granted,  the  right  of  applying  for  and  obtaining  the  patent  shall 
devolve  on  his  executor  or  administrator,  in  trust  for  the  heirs  at  law 
of  the  deceased,  in  case  he  shall  have  died  intestate ;  or  if  he  shall  have 
left  a  will,  disposing  of  the  same,  then  in  trust  for  his  devisees  in  as  full 
manner  and  on  the  same  terms  and  conditions  as  the  same  might  have 
been  claimed  or  enjoyed  by  him  in  his  lifetime;  and  when  any  person 
having  made  any  new  invention  or  discovery  for  which  a  patent  might 
have  been  granted  becomes  insane  before  a  patent  is  granted,  the  right 
of  applying  for  and  obtaining  the  patent  shall  devolve  on  his  legally 
appointed  guardian,  conservator,  or  representative  in  trust  for  his 
estate,  in  as  full  manner  and  on  the  same  terms  and  conditions  as  the 
same  might  have  been  claimed  or  enjoyed  by  him  while  sane;  and  when 
the  application  is  made  by  such  legal  representatives,  the  oath  or 
affirmation  required  to  be  made  shall  be  so  varied  in  form  that  it  can 
be  made  by  them. 

"The  foregoing  section,  as  to  insane  persons,  is  to  cover  all  applica- 
tions now  on  file  in  the  Patent  Office  or  which  may  be  hereafter  made." 

Approved,  February  28,  1899. 
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COMMISSIONERS  TO  REVISE  THE  STATUTES  RELATING 
TO  PATENTS,  ETC. 


May  3,  1898. — Committed  to  the  Committee  of  the  Whole  House  on  the  state  of  the 
Union  and  ordered  to  be  printed. 


Mr.  Hicks,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT 

[To  accompany  H.  R.  9815.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R.  9815) 
appointing  commissioners  to  revise  the  statutes  relating  to  patents, 
trade  and  other  marks,  and  trade  and  commercial  names,  submit  the 
following  report: 

In  1870  the  patent  laws  of  the  United  States  were  revised  and  pro- 
vision was  first  made  for  the  registration  of  trade-marks. 

Such  laws  were  embodied  in  the  Revised  Statutes  published  in  1875, 
without  substantial  change. 

In  1876  the  trade-mark  law  was  amended  by  adding  a  penal  section. 

In  1880  the  United  States  was  represented  at  a  conference  at  Paris 
called  by  the  French  Government  for  the  purpose  of  framing  a  conven- 
tion for  the  protection  of  industrial  property,  including  therein  the 
general  subjects  of  patents,  trade-marks,  and  trade  names. 

March  20,  1883,  the  convention  drafted  at  the  conference  of  1880  was 
ratified  at  Paris  by  France,  Belgium,  Brazil,  Guatemala,  Italy,  Nether- 
lands, Portugal,  Salvador,  Servia,  Spain,  and  Switzerland. 

In  1886  a  conference  under  the  convention  met  at  R ome,  and  the  United 
States  was  represented  by  a  delegate,  who  took  part  by  courtesy. 

Between  1880  and  1887  no  substantial  change  was  made  in  the  patent 
statutes.  As  to  trade-marks,  the  laws  of  1870-1876  were  declared 
unconstitutional  (United  States  v.  Steffens,  100  U.  S.,  82),  and  a  new 
law,  applicable  to  trade-marks  used  in  foreign  commerce,  was  approved 
March  3,  1881.    (21  Stat.  L.,  p.  502;  Sup.  Rev.  Stat.,  2d  ed.,  p.  322.) 

In  1887  the  United  States  adhered  to  the  convention.  (Treaties  and 
Conventions  between  the  United  States  and  other  Powers,  1776-1887.) 

In  1890  (April  1)  a  conference  was  held  at  Madrid,  at  which  the  United 
States  was  represented,  under  a  statute  approved  March  6,  1890.  (26 
Stat.  L.,  p.  17.) 

In  1897  (December  1)  the  first  session  of  a  conference  under  the 
convention  was  held  at  Brussels,  at  which  the  United  States  was 
represented  by  two  delegates. 
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This  conference  is  expected  to  reconvene  in  the  summer  of  1898. 

From  1887  to  the  meeting  of  the  conference  in  Brussels  the  only 
material  revision  of  the  patent  law  was  the  amendment  of  section  4887, 
Revised  Statutes,  approved  March  3,  1897,  by  (1)  doing  away  with  the 
limitation  of  the  term  of  United  States  patents  by  reason  of  a  foreign 
patent,  and  by  (2)  restricting  the  time  within  which  a  patent  can  be 
applied  for  in  the  United  States  to  seven  months  after  the  first  applica- 
tion therefor  abroad. 

It  is  clear  from  the  above  statement  that  no  revision  of  the  patent 
and  trade-mark  laws  of  the  United  States  has  been  made  because  of 
the  convention. 

The  convention  provides  for  certain  specific  things,  e.  g.,  that  an 
applicant  for  a  patent  in  his  own  country  shall  have  seven  months  in 
which  to  apply  for  a  patent  in  all  the  other  countries  of  the  union,  dur- 
ing which  neither  publication,  public  use.  nor  importation  will  defeat 
the  patent.  (Any  one  of  these  things  would  defeat  a  patent  if  done  at 
any  time  prior  to  the  application  in  any  of  the  countries  of  the  union 
except  the  United  States.) 

The  United  States  is  the  greater  gainer  by  this  convention,  therefore, 
since  it  gives  no  corresponding  privilege  in  return.  It  had  none  to  give, 
since  such  privileges  are  open  to  all,  irrespective  of  treaty. 

We  have,  however,  disregarded  the  convention,  so  advantageous  to 
our  citizens,  when  a  question  of  priority  of  invention  has  arisen  between 
our  citizens  and  those  of  other  countries  of  the  union. 

To  give  other  examples  would  make  this  report  unnecessarily  long. 

The  convention  was  the  subject  of  a  resolution  by  the  patent  section 
of  the  American  Bar  Association  at  its  meeting  at  Cleveland,  Ohio, 
August  27, 1897,  urging  upon  the  Government  the  representation  of  the 
United  States  at  the  Brussels  conference. 

This  conference  will  soon  reconvene,  and  our  delegates  thereto  ear- 
nestly request  that  Congress  should  pass  this  bill,  so  that  any  laws  to 
carry  the  convention  into  effect  in  this  country  may  speedily  be  enacted, 
and  their  position  be  strengthened  before  the  conference  to  obtain  the 
concessions  which  they  are  instructed  to  ask. 

The  present  is  a  time  demanding  our  utmost  diligence  in  the  observ- 
ance of  treaty  obligations. 

In  the  opinion  of  your  committee,  the  convention  is  of  advantage  to 
our  citizens.  Good  faith  requires  that  we  should  put  it  into  effect  by 
statute.  (That  it  is  not  self-executing,  see  Opinions  of  Attorney-Gen- 
eral.) Other  members  of  the  union  have  passed  laws  to  carry  it  into 
effect. 

The  subject  is  somewhat  Involved  and  requires  presentation  to  Con- 
ress  by  experts  familiar  with  the  French  language,  in  which  all  the  pro- 
ceedings under  the  convention  have  been  held,  and  with  our  own  laws 
and  those  of  foreign  countries  relating  to  industrial  property. 

The  bill  demands  immediate  action  because  of  the  approaching  second 
session  of  "the  Brussels  conference. 

The  only  appropriation  made  is  for  the  disbursements  of  the  commis- 
sioners for  copying,  postage,  and  travel,  which  have  been  estimated 
at  $250. 


[Public— No.  121.] 


An  Act  Appointing  commissioners  to  revise  the  statutes  relating  to 
patents,  trade  and  other  marks,  and  trade  and  commercial  names. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  the  President,  with  the 
advice  and  consent  of  the  Senate,  shall  appoint  three  commissioners,  to 
serve  without  compensation,  whose  duty  it  shall  be  to  revise  and  amend 
the  laws  of  the  United  States  concerning-  patents,  trade  and  other  marks, 
and  trade  or  commercial  names,  which  shall  be  in  force  at  the  time  such 
commission  shall  make  its  final  report,  so  far  as  the  same  relates  to  mat- 
ters contained  in  or  affected  by  the  Convention  for  the  Protection  of 
Industrial  Property  concluded  at  Paris  March  twentieth,  eighteen  hun- 
dred and  eighty-three,  the  agreements  under  said  Convention  concluded 
at  Madrid  April  fourteenth,  eighteen  hundred  and  ninety-one,  and  the 
protocols  adopted  by  the  conference  held  under  such  Convention  at 
Brussels,  eighteen  hundred  and  ninety  seven,  and  the  treaties  of  the 
United  States,  and  the  laws  of  other  nations  relating  to  patents,  trade 
and  other  marks,  and  trade  or  commercial  names. 

That  they  shall  report  to  Congress  as  soon  as  possible. 

That  the  report  shall  be  so  made  as  to  indicate  any  proposed  change 
in  the  substance  of  existing  law,  and  shall  be  accompanied  by  notes 
which  shall  briefly  and  clearly  state  the  reasons  for  any  proposed  change. 
It  shall  also  be  accompanied  by  references  to  such  treaties  and  foreign 
laws  relating  to  patents,  trade  and  other  marks,  and  trade  or  commer- 
cial names,  as,  in  the  opinion  of  the  commissioners,  may  affect  citizens 
of  the  United  States. 

That  the  sum  of  two  hundred  and  fifty  dollars,  or  so  much  thereof  as 
may  be  necessary,  be  appropriated  to  pay  the  necessary  expenses  of  the 
commissioners  in  making  their  report,  which  sum  shall  be  immediately 
available. 

Approved,  June  4,  1898. 


55th  Congress,  )  HOUSE  OF  EEPEESENTATIVES.    (  Eeport 
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May  5,  1898. — Committed  to  the  Committee  of  the  Whole  House  on  the  state  of  the 
Union  and  ordered  to  be  printed. 


Mr.  Hicks,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT. 

[To  accompany  S.  4168.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (S.  4168)  for 
revising  and  perfecting  the  classification  of  letters  patent  and  printed 
publications  in  the  Patent  Office,  submit  the  following  report: 

The  bill  under  consideration,  as  referred  to  your  committee,  is  almost 
identical  with  H.  E.  7082,  and  seeks  to  remedy  the  difficulties  attend- 
ing the  work  of  the  Patent  Office  by  giving  the  Commissioner  authority 
to  employ  additional  force  so  as  to  not  only  properly  classify  the  work 
of  this  very  important  department  of  the  Government,  but  to  more 
speedily  complete  the  work  of  the  granting  of  patents  by  overcoming 
the  vexatious  delay  that  now  exists. 

The  committee  adopt  the  reasons  urged  by  the  chairman  of  the 
Senate  committee,  as  follows: 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (S.  4168)  for  revising  and 
perfecting  the  classification  of  letters  patent  and  printed  publications  in  the  Patent 
Office,  beg  leave  to  report  as  follows: 

Our  patent  system  proceeds  upon  the  idea  that  when  an  application  for  a  patent 
is  made  it  is  to  be  determined  in  the  Patent  Office  before  letters  patent  are  issued 
that  the  invention  is  new  and  useful  and  made  by  the  applicant.  This  involves  an 
examination  of  every  application  for  a  patent,  and  search  in  the  whole  field  of  domes- 
tic and  foreign  patents  already  granted,  and  in  all  published  technical  works,  to  dis- 
cover whether  the  invention  has  been  anticipated.  In  other  words,  whether,  in  the 
language  of  the  Constitution,  it  is  "new  and  useful."  The  wonderful  increase  of 
inventions,  of  patents  at  home  and  abroad,  has  greatly  enlarged  the  field  of  search,  and 
yet,  if  a  patent  is  to  be  what  under  our  law  it  purports  to  be,  of  real  value  to  the  inven- 
tor and  prima  facie  evidence  of  title  to  his  invention,  the  search  and  examination 
must  be  thorough  and  complete.  In  order  that  this  may  be  so  it  is  absolutely  neces- 
sary that  the  Patent  Office  shall  contain  all  the  documents  and  papers  necessary  for 
a  complete  investigation,  and  that  they  be  so  classified  that  the  examiners  may  in  the 
shortest  practicable  time  find  everything  relating  to  the  subject-matter  contained  in 
the  application  for  the  patent.  The  better  the  classification  the  more  promptly  the 
work  can  be  accomplished  and  the  more  certainty  that  a  patent  will  not  be  granted 
for  something  old  or  known  in  the  arts. 

It  has  been  impossible  with  the  force  at  command  in  the  Patent  Office  to  keep  pace 
with  the  increased  work  of  examination  of  applications  and  the  arrangement,  per- 
fection, and  classification  of  the  sources  of  information  necessary  to  determine  the 
originality  of  alleged  invention.  The  increase  of  force  has  not  been  commensurate 
with  the  increase  of  work,  and  great  embarrassment  arises  in  the  prosecution  of  the 
work  in  the  imperfect  classification  of  the  material  which  must  be  referred  to  by 
the  examiner.  There  has  been  little  increase  in  the  force  of  examiners  and  assistant 
examiners  since  1886.    In  that  year  the  number  was  increased  to  188 ;  the  number  now 


2 


CLASSIFICATION  OF  LETTERS  PATENT,  ETC. 


is  precisely  200.  The  number  of  applications  received  in  1886  was  35,968.  The  num- 
ber in  1887  was  35,613.  The  number  of  applications  received  in  1897  was  47,905,  an 
increase  of  33  per  cent  in  the  work  to  be  done,  and  only  6  per  cent  in  the  force  to 
do  it. 

The  increase  in  the  field  of  search  is  enormous.  Each  year  since  1883  more  than 
20,000  patents  have  been  issued  by  the  United  States.  In  1890  the  number  was 
26,000.  Last  year  the  number  was  23,794.  The  number  of  foreign  patents  issued 
each  year  is  something  over  60,000.  The  number  of  American  patents,  including 
designs,  not  including  reissues  or  the  registration  of  trade-marks,  labels,  and  prints, 
issued  up  to  January  1, 1898,  exceeds  600,000.  The  number  of  foreign  patents  is  over 
1,122,000.  There  is  a  vast  increase  in  the  number  of  technical  journals  and  scien- 
tific publications  relating  to  the  industrial  arts  from  which  searches,  if  they  are  to  be 
complete,  must  be  made.  The  work  of  the  Patent  Office  has  so  rapidly  increased 
that  it  has  been  impossible  to  keep  up  with  it.  The  examiners  and  assistant  exam- 
iners are  men  of  skill  and  capacity,  adapted  to  their  work,  faithful  and  laborious. 
In  many  of  the  classes  they  are  voluntarily  working  over  hours  in  the  endeavor  to 
keep  up  with  current  business,  and  yet  the  work  of  the  office  has  fallen  behind  until 
now  from  four  to  seven  mouths  are  required  for  final  action  upon  applications,  and 
this  without  fault  in  administration. 

The  pressing  need  now  is  for  a  more  perfect  arrangement  of  the  patents  and  appli- 
cations and  references  of  all  kinds  in  the  Patent  Office.  When  it  is  remembered  that 
the  expenses  of  the  Patent  Office  are  not  only  paid  by  inventors,  but  that  a  surplus 
is  each  year  turned  into  the  Treasury  of  the  United  States,  it  would  seem  there  could 
be  no  question  of  the  duty  of  Congress  to  provide  sufficient  force  for  the  prompt 
transaction  of  the  business.  The  amount  paid  into  the  Treasury  last  year  over  and 
above  all  the  expenses  of  the  office  was  $252,798.58.  The  increase  of  force  requested 
in  this  bill  would,  it  is  believed,  result  in  such  increased  facilities  for  the  transac- 
tion of  business  that  the  annua]  surplus  would  not  be  seriously  reduced.  The  Com- 
missioners of  Patents  have  for  years  recommended  provision  for  an  adequate  force 
to  perform  this  work  Amendments  have  been  frequently  inserted  in  the  legisla- 
tive appropriation  bill  by  the  Senate,  but  have  failed  in  conference. 

The  Secretary  of  the  Interior  earnestly  recommends  this  measure,  as  is  shown  by 
the  following  letters : 

Department  of  the  Interior, 
United  States  Patent  Office, 

Washington,  March  IS,  1898. 

My  Dear  Mr.  Secretary:  Keferring  to  my  conversations  with  you  relative  to 
an  increased  force  for  this  office,  I  wish  to  report  that  Senator  O.  H.  Piatt,  at  my 
suggestion,  introduced  the  bill  in  the  form  of  an  amendment  to  the  sundry  civil 
appropriation  bill.  I  had  a  hearing  before  that  committee  yesterday.  Every  mem- 
ber of  the  committee  present  admitted  the  urgent  necessity  for  the  relief  Ave  asked 
for,  but  doubted  the  advisability  of  putting  it  into  that  appropriation.  Upon  their 
suggestion  Senator  Piatt  yesterday  afternoon  introduced  the  bill  as  Senate  bill  4168. 

I  wish  you  would  send  to  Senator  O.  H.  Piatt  at  the  earliest  possible  moment  your 
approval  of  the  measure.  The  passage  of  the  bill  would  without  doubt  result  in 
the  earlier  issue  of  patents  and  enable  a  more  complete  and  thorough  examination 
to  be  made,  thereby  preventing  the  issue  of  many  worthless  patents.  The  public 
would  be  the  gainers  by  this,  and  manufacturers  and  inventors  certainly  would  be 
greatly  assisted  and  pleased,  because  they  would  have  their  applications  passed  to 
issue  in  better  form  and  at  an  earlier  date. 

In  1886  there  were  188  examiners  in  this  office,  and  at  the  present  time  there  are 
200.  The  number  of  applications  received  in  1888  was  35,968;  in  1897  the  number 
was  17,905.  There  was,  as  you  will  see,  an  increase  in  work  of  about  33  per  cent, 
while  the  increase  in  force  is  only  6  per  cent.  Each  examiner  in  1897  did  at  least  17 
per  cent  more  work  than  in  1886. 

These  are  a  few  of  the  reasons  which  lead  me  to  ask  you  to  make  the  indorsement 
as  strong  as  possible. 

I  remain,  very  respectfully,  yours, 

C.  H.  Duell,  Commissioner. 

Hon.  C.  N.  Bliss, 

Secretary  of  the  Interior. 


Department  of  the  Interior, 

Washington,  M arch  18,  189 S. 
Sir:  I  transmit  herewith  a  copy  of  a  communication  of  even  date  from  the  Com- 
missioner of  Patents  in  relation  to  Senate  bill  4168,  Fifty-fifth  Congress,  second  ses- 
sion, ''for  revising  and  perfecting  the  classification  of  letters  patent  and  printed 
publications  in  the  Patent  Office." 
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This  measure  was  strongly  advocated  by  the  late  Conmiissioner,  Benjamin  Butter- 
worth,  and  is  equally  as  strongly  approved  of  by  the  present  Commissioner  of  Patents, 
Duell. 

The  condition  of  the  work  in  the  Patent  Office  is  such  that  relief  in  some  form  must 
be  provided.  The  present  force  of  the  examining  corps  is,  I  am  advised,  inadequate 
to  perform  the  current  work  of  examinations,  so  that  they  could  hardly  be  expected, 
in  addition  to  their  regular  work,  to  engage  in  making  classifications  of  patents  and 
publications  of  the  Patent  Office. 

In  view  of  the  present  condition  of  the  finances  of  the  country,  1  have  been  loath 
to  recommend  appropriations  for  any  material  increase  in  the  clerical  force  of  the 
Department,  but  in  this  instance  the  demand  of  the  public  business  is  such  as  to 
warrant  me  in  departing  from  such  rule  so  far  as  the  Patent  Office  is  concerned. 
This  measure  will  afford  the  Patent  Office  the  relief  desired,  and  I  urge  upon  the 
committee  its  favorable  consideration. 

Very  respectfully,  C.  N.  Bliss, 

Secretary. 

Hon.  O.  H.  Platt, 

Chairman  Committee  on  Patents,  United  States  Senate. 

No  additional  argument,  in  the  judgment  of  your  committee,  is  needed 
to  prove  the  necessity  for  the  immediate  enactment  of  this  very  neces- 
sary measure,  that  will  bring  relief  to  hundreds  of  inventors  residing  in 
all  parts  of  the  country,  who  are  now  justly  complaining  of  the  delay 
attending  the  proper  transaction  of  their  business. 

Your  committee  unanimously  recommend  that  the  bill  pass. 


O 


[Public— No.  130.] 


An  Act  For  revising  and  perfecting  the  classification  of  letters  pat- 
ent and  printed  publications  in  the  Patent  Office. 

Beit  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  for  the  purpose  of  deter- 
mining with  more  readiness  and  accuracy  the  novelty  of  inventions  for 
wftich  applications  for  letters  patent  are  or  may  be  filed  in  the  United 
States  Patent  Office,  and  to  prevent  the  issuance  of  letters  patent  of 
the  United  States  for  inventions  which  are  not  new,  the  Commissioner 
of  Patents  is  hereby  authorized  and  directed  to  revise  and  perfect  the 
classification,  by  subjects-matter,  of  all  letters  patent  and  printed  pub- 
lications in  the  United  States  Patent  Office  which  constitute  the  field 
of  search  in  the  examination  as  to  the  novelty  of  invention  for  which 
applications  for  patents  are  or  may  be  filed. 

Sec.  2.  That  for  the  purpose  of  enabling  the  Commissioner  of  Pat- 
ents to  carry  out  the  provisions  of  this  Act  the  Secretary  of  the  Interior 
is  hereby  authorized  to  appoint  from  time  to  time,  in  the  manner  already 
provided  for  by  law,  such  additional  number  of  principal  examiners, 
assistant  examiners,  first-class  clerks,  copyists,  laborers,  assistant  mes- 
sengers, and  messenger  boys  as  he  may  deem  necessary:  Provided, 
however,  That  the  whole  number  of  additional  employees  shall  not 
exceed  three  principal  examiners,  two  first  assistant  examiners,  two 
second  assistant  examiners,  six  third  assistant  examiners,  five  fourth 
assistant  examiners,  four  first-class  clerks,  four  copyists,  six  laborers, 
six  assistant  messengers,  and  six  messenger  boys;  that  the  annual 
expenses  for  this  additional  force  shall  not  exceed  the  sum  of  sixty-two 
thousand  eight  hundred  and  eighty  dollars. 

Approved,  June  10, 18U8. 


55th  Congress,  )  HOUSE  OF  EE  PEE  SENT  ATI  YE  S.    (  Eeport 
2d  Session.     ]  I  No.  1288. 


I.  T.  THEASH. 


May  11,  1898. — Committed  to  the  Committee  of  the  Whole  House  and  ordered  to 

be  printed. 


Mr.  Hicks,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT. 

[To  aocompany  H.  R.  9748.1 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  E. 
9748)  for  the  relief  of  I.  T.  Thrash,  after  considering  the  same  and  the 
testimony  submitted  for  their  consideration,  report  as  follows: 

I.  T.  Thrash,  who  is  a  citizen  of  Griffin,  Ga.,  on  December  7,  1875, 
obtained  and  had  issued  to  him  a  patent  for  a  medical  composition 
known  as  "Thrash's  Consumptive  Cure  and  Lung  Eestorer,"  which 
patent  was  evidenced  by  letters  patent  No.  170918,  as  appears  of  record 
in  United  States  Patent  Office  at  Washington,  D.  C. 

From  evidence  submitted  to  the  committee  from  a  large  number  of 
prominent  citizens  of  Griffin,  Ga.,  it  appears  that  the  composition  is  a 
good  medicine  and  that  it  would  be  to  the  benefit  of  the  public  to  have 
the  patent  extended. 

The  owner  of  the  composition  for  which  an  extension  is  asked  was 
not  able,  financially,  to  advertise  it  and  manufacture  it  sufficiently  to 
realize  anything  from  it  during  the  time  of  the  existence  of  the  patent 
under  the  letters  granted,  and  has  therefore  derived  very  little  profit 
from  it.  An  extension  of  the  patent  will  work  no  harm  to  anyone — will 
conflict  with  the  rights  of  no  one — but  will  simply  give  the  right  to  the 
patentee  to  enjoy  the  fruits  of  his  discovery  hereafter,  whereas  he  has 
not  been  able  to  do  so  heretofore ;  and  as  an  extension  of  the  patent  is 
asked  for,  not  only  by  the  owner  but  a  large  number  of  citizens  who 
are  familiar  with  the  compound,  the  committee  recommend  that  the 
bill  do  pass. 


O 


55th  Congress,  >  HOUSE  OF  REPRESENTATIVES.    (  Report 
2d  Session.      J  )  No.  1289. 
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RIGHTS. 


May  11,  1898. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Hicks,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT, 

[To  accompany  H.  R.  7015.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R. 
7015)  to  amend  title  GO,  chapter  3,  of  the  Revised  Statutes,  relating  to 
copyrights,  submit  the  following  report: 

The  committee  heard  the  music  publishers  of  the  country,  whom 
this  bill  is  intended  to  protect,  through  their  committee  and  attorney, 
and  were  impressed  with  the  necessity  of  the  enactment  of  the  pend- 
ing measure,  intended  for  their  better  protection. 

It  was  made  apparent  to  your  committee  that  during  the  last  fifteen 
years  large  quantities  of  reprint  musical  compositions  have  been 
imported  into  the  United  States  (mostly  emanating  from  Canada)  in 
violation  of  the  copyright  laws.  In  Canada  there  are  a  number  of 
music  publishers  who  are  known  as  "pirates."  These  publishers 
watch  with  an  eagle  eye  the  popular  and  best-selling  compositions  of 
United  States  copyrights,  and  reprint  them.  The  demand  in  Canada  is 
so  limited  that  it  would  not  pay  to  reprint  the  hundreds  of  these  com- 
positions, which  they  have  done,  if  it  were  not  for  the  extensive 
market  which  the  United  States  affords. 

Our  music  publishers,  as  a  rule,  pay  to  the  composer  a  large  sum  of 
money  for  his  manuscript,  and  in  addition  a  royalty  on  every  copy 
sold.  The  publisher  has  the  expense  of  making  plates,  attractive 
titles,  printing,  and  bringing  the  same  to  the  attention  of  the  public  by 
advertising. 

Yarious  methods  are  pursued  in  advertising.  The  higher  grade 
music,  both  vocal  and  instrumental,  is  usually  advertised  in  the  news- 
papers and  magazines  and  by  thematic  catalogues,  circulars,  etc. 
The  Oliver  Ditson  Company,  of  Boston,  New  York,  and  Philadelphia, 
spends  $50,000  annually  in  advertising  its  publications  and  hundreds 
of  dollars  annually  for  United  States  postage  stamps  in  sending  cat- 
alogues and  circulars  through  the  mails. 

The  publishers  of  popular  music  advertise  their  music  in  a  different 
way,  usually  through  vaudeville  shows,  minstrel  shows,  comic  opera, 
etc.,  and  large  sums  of  money  are  spent  in  introducing  their  music  in 
this  way. 
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The  Canadian  "  pirate"  has  no  greater  expense  than  the  cost  of  pho- 
tographing the  plates  of  a  musical  composition,  or  making  them  in 
some  other  cheap  way,  with  the  cost  of  paper  and  printing.  You  will 
readily  see  that  such  publishers  can  sell  their  reprint  editions  for  a 
much  less  price  than  the  authorized  copies  can  be  sold  for,  and  still 
make  a  handsome  profit.  It  is  said  that  only  one  musical  composition 
•out  of  twenty  or  thirty  pays  the  cost  of  the  plates  from  which  it  is 
printed,  and  the  number  of  musical  compositions  which  become 
extremely  popular  are  very  few  in  comparison  with  the  number  pub- 
lished. Therefore,  the  publisher  must  make  a  profit  that  will  sustain 
the  amount  of  money  lost  by  musical  compositions  which  have  little  or 
no  sale. 

During  the  last  twelve  months  the  Canadian  " pirates"  have  adopted 
new  tactics,  and  they  have  exhibited  an  amount  of  nerve  which  is  really 
.appalling.  They  have  sent  into  the  United  States,  by  methods  unknown 
to  us,  tens  of  thousands  of  their  "pirated"  editions  of  musical  coinpo- 
;sitions.  They  also  send  travelers  to  this  country  who  visit  the  music 
dealers  in  the  small  places  and  sell  from  the  stock  which  they  carry 
with  them  in  trunks. 

Letters  of  complaint  have  been  filed  with  your  committee  from  music 
dealers  Avho  are  trying  to  do  an  honest  business,  asking  if  some- 
thing can  not  be  done  to  protect  their  trade,  as  thousands  of  these 
unauthorized  Canadian  editions  are  being  sold  by  dealers  who  have  no 
regard  for  the  law,  and  the  result  is  that  the  sale  of  the  authorized 
edition  is  almost  totally  destroyed  in  such  places.  You  Avill  find  hereto 
attached  a  few  specimen  letters. 

Many  of  the  publishers  of  popular  music  in  New  York  City  (which  is 
headquarters  for  this  class  of  music)  complain  that  their  business  is 
almost  ruined  from  the  sale  in  the  United  States  of  the  Canadian  reprint 
editions. 

The  music  publishers  of  the  United  States  are  now  asking  for  addi- 
tional legislation  in  the  bill  which  is  now  reported  (H.  E.  701 5).  The 
object  in  asking  for  this  legislation  comes  from  the  fact  that  our  pres- 
ent copyright  laws  are  not  sufficient  to  punish  the  offenders.  The 
present  law  provides  a  penalty  of  $1  for  every  sheet  of  music  found 
in  his  possession.  Our  experience  has  been  that  persons  who  ven- 
tured to  sell  illegal  music  are  men  of  secretive  make-up,  who  have 
little  regard  for  the  law,  and  who  keep  but  little  of  this  "pirated" 
music  in  their  places  of  business  at  one  time,  usually  secreting  the 
stock  some  place  outside  of  their  stores.  When  lawsuits  have  been 
brought  against  them  very  few  copies  have  been  found — possibly  from 
*ten  to  one  hundred  copies.  As  this  music  would  represent  the  copyright 
property  of  fifteen  or  twenty  different  publishers  it  would  be  necessary 
to  institute  as  many  suits  to  make  the  penalty  sufficient  for  the  crime 
under  our  present  law.  It  would  cost  the  publisher  about  $100  for 
law  to  get  $5  worth  of  damages.  Therefore,  it  does  not  seem  unreason- 
able to  ask  for  the  penalty  of  not  less  than  $50,  as  provided  in  the  bill. 

We  can  not  say  that  greater  damages  could  be  collected  than  have 
been  in  the  past  should  this  bill  become  a  law.  We  do  think,  however, 
that  the  greater  penalty  would  have  greater  influence  in  protecting  the 
authorized  editions.  A  few  test  cases  might  stop  the  traffic.  If,  how- 
ever, (his  did  not  prove  to  be  the  case,  then  the  last  section  of  the  bill 
could  b3  brought  into  action,  namely:  "If  the  unlawful  printing,  pub- 
lishing, importation,  or  sale,  or  exposing  for  sale,  be  willful  and  for 
profit,  such  person  or  persons  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  be  imprisoned  for  a  period  of  not  exceeding  one  year." 
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The  object  in  asking  for  this  portion  of  the  bill  comes  from  informa- 
tion which  has  been  received  that  the  Canadian  "pirates"  have  estab- 
lished underground  printing  establishments  in  this  country. 

We  call  attention  to  the  present  copyright  law,  section  4956 : 

Any  person  publicly  performing  or  representing  any  dramatic  or  musical  composi- 
tion for  which  a  copyright  has  been  obtained,  without  the  consent  of  the  proprietor 
of  said  dramatic  or  musical  composition,  or  his  heirs  or  assigns,  shall  be  liable  to 
damages  therefor;  such  damages  in  all  cases  to  be  assessed  at  such  sum,  not  less 
than  one  hundred  dollars  for  the  first  and  fifty  dollars  for  every  subsequent  per- 
formance, as  to  the  court  shall  appear  to  be  just.  If  the  unlawful  performance  and 
representation  be  willful  and  for  profit,  such  person  or  persons  shall  be  guilty  of 
misdemeanor,  and  upon  conviction  be  imprisoned  for  a  period  not  exceeding  one  year. 

This  law  would  seem  to  take  advantage  of  an  innocent  person  who 
might  sing  or  perform  a  musical  composition  in  public  without  the  per- 
mission of  the  owners  of  the  copyright.  We  do  not  know  of  any  music 
publisher  who  has  made  a  demand  upon  innocent  persons  for  perform- 
ances of  that  kind,  and  we  are  confident  that  if  a  publisher  should  so 
take  advantage  of  the  law  he  would  make  himself  very  unpopular 
with  the  public. 

During  the  last  ten  years  the  music  publishers  of  the  United  States 
have  received  the  names  of  hundreds  of  persons  who  have  been  import- 
ing from  Canada  "pirated"  editions  for  use  in  teaching  both  in  private 
and  in  schools.  Except  to  send  to  such  persons  ua  letter  of  warning," 
copy  of  which  is  hereto  attached,  nothing  has  ever  been  done. 

The  music  publishers  of  this  country  are  not  only  American  citizens, 
but  are  a  peaceable  people;  they  are  not  looking  for  trouble,  nor  do 
they  desire  legal  contentions;  they  are  determined,  however,  if  possi- 
ble, to  protect  themselves  against  an  evil  which  is  ruining  their 
business. 

The  English  Government  promised  to  the  United  States,  in  the  inter- 
national copyright  treaty  of  1891,  not  only  Canada,  but  all  her  colo- 
nies, as  members  of  this  treaty.  Canadian  publishers,  so  your  com- 
mittee have  been  informed,  do  not  recognize  the  conditions  of  this 
international  treaty.  Lawsuits  have  been  instituted  with  publishers 
in  that  country  for  reprinting  the  international  copyrights  of  many 
of  our  publishers,  and  over  18,000  "pirated"  copies  were  seized,  and 
one  publisher  had  contracted  for  40  tons  of  paper,  with  the  view  of 
printing  "pirated"  editions  for  the  American  market. 

Attention  is  directed  to  copies  of  letters,  hereto  attached,  that  give 
additional  information  on  this  important  subject. 

These  reasons,  in  the  judgment  of  your  committee,  are  good  and 
sufficient,  and  should  so  commend  the  measure  as  to  secure  its  speedy 
enactment  into  a  law. 

.  Your  committee  suggest  the  following  amendments: 
In  line  10,  page  1,  strike  out  the  word  "to"  and  insert  "for." 
In  lines  14  and  15,  pages  1  and  2,  strikeout  the  words  "one hundred" 

and  insert  "fifty." 
At  the  end  of  line  19,  page  2,  add  "and  be  fined  not  exceeding  one 

thousand  dollars,  or  either,  or  both,  at  the  discretion  of  the  court  f: 

and  so  amended  your  committee  urge  that  the  bill  do  pass. 


Office  of  the  Secretary, 

New  York,  March  1,  1898.. 
My  Dear  Mr.  Furniss  :  At  a  mass  meeting  of  the  executive  council  of  the  Amer- 
ican Copyright  League,  on  the  24th  of  February,  a  resolution  was  passed  approving 
of  the  bill  introduced  by  the  Hon.  John  Murray  Mitchell  (H.  R.  7015),  providing 
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more  adequate  penalties  for  the  piracy  of  musical  publications,  and  the  secretary- 
was  instructed  to  communicate  the  action  of  the  council  to  the  Committee  on  Patents. 
Sincerely,  yours, 

R.  U.  Johnson,  Secretary. 

Mr.  George  W.  Furnlss, 

453  Washington  street,  Boston,  Mass. 


Charleston,  S.  C,  February  28,  1895. 
Gentlemen  :  A  large  number  of  books  and  music  are  being  procured  by  teachers 
and  pupils  from  Canada;  I  think  from  Landry  &  Co.    This  music  is  all  copyright  in 
this  country  and  a  good  deal  of  it  is  yours. 

Can  you  suggest  a  way  to  deal  with  this?  I  should  be  glad  to  help  you  against  a 
common  enemy. 

Yours,  truly, 

Henry  Seigling. 

C.  H.  Ditson  <fc  Co.,  New  York. 


San  Francisco,  August  12,  1897. 
Dear  Sir  :  I  have  just  been  told  that  a  firm  called  the  Irvine  Stationery  Company, 
or  some  such  name,  at  Phoenix.  Ariz.,  is  dealing  heavily  in  the  Canadian  reprint 
editions,  and  is  calling  it  the  Irvine  5-cent  sheet  music. 

As  secretary  of  the  Music  Publishers'  Association,  I  think  it  would  be  in  the 
interest  of  the  trade  in  general  for  you  to  investigate  this  matter. 
Yours,  truly, 

J.  P.  Broder, 

Of  Broder  $  Sclilam. 

Charles  B.  Bayly,  Washington,  D.  C. 


Cedar  Falls,  Iowa,  September  10,  1897. 

McKinley  Music  Company: 

The  legitimate  trade  in  music  is  such  in  this  county  that  something  will  have  to 
be  done.  My  neighbors  are  (some  of  them)  selling  the  late  copyrighted  pieces  at 
10  cents,  and  it  kills  the  legitimate  trade.  They  are  gotten  up  just  as  cheap  as  they 
can  be,  and  would  be  big  money  in  them  at  1  cent.  Of  course  there  is  no  pub- 
lisher's name  or  anything  on  them  to  indicate  where  they  are  printed.  I  just  saw 
a  copy  of  "  Sweet  Bunch  of  Dasies"  and  "  My  Gal  is  a  High-born  Lady."  They  look 
something  like  a  street  poster,  but  the  music  and  words  are  complete.  Of  course 
they  are  counterfeits,  but  they  go  in  this  country  and  times,  and  can  you  tell  me 
where  they  come  from?    If  this  is  the  game  I  want  some. 

Respectfully,  G.  M.  Bell. 


Brazil,  Ind.,  October  19,  1897. 

Gentlemen:  I  have  been  buying  your  " Sweet  Bunch  of  Daisies"  by  Owen,  of 
you,  and  paying  you  the  regular  price  of  50  cents,  less  the  usual  discount  to  dealers, 
which  would  make  it  cost  me  22^  cents  per  copy. 

Mr.  A.  P.  Wall,  of  this  city,  is  selling  another  edition  of  this  same  thing  at  10 
cents.  I  have  a  copy  of  it,  which  was  bought  in  his  store  to-day.  Mr.  Wall  says  he 
is  having  a  large  sale  of  these  special  editions.  What  I  want  to  know  is,  is  this 
legitimate,  selling  a  cheaper  edition  of  the  same  thing?  It  is  marked  "The  Im- 
perial Edition."  If  not,  is  there  any  way  to  have  it  brought  before  the  proper 
authorities;  and  if  it  is  legitimate,  why  should  I  pay  a  fancy  price  to  protect  the 
owner  of  the  copyright,  or  what  is  our  copyright  law  in  existence  for? 

Mr.  Wall  is  selling  all  the  late  and  popular  things  at  10  cents,  and  gets  them,  he 
says,  from  Canada.    It  is  impossible  for  an  honest  dealer  to  cope  with  a  rascal  who 
will  disregard  our  national  law  as  he  is  doing;  and  if  it  can  be  adjusted,  I  want  it 
done.    Please  let  me  hear  from  you  at  your  earliest  convenience,  and  oblige, 
Yours,  truly, 

W.  J.  Evans. 

Messrs.  Lyon  &  Healy,  Chicago. 
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Buffalo,  N.  Y.,  November  7,  1895. 
Gentlemen:  Canadian  music  publishers  have  resorted  to  another  scheme  to  cir- 
culate their  reprints  through  United  States  mails.  While  we  were  watching  the 
Canadian  mails  they  sent  them  across  the  border  outside  the  mails,  and  had  them 
posted  right  here  in  this  city.  Yesterday  we  held  several  hundred  parcels.  This 
office  has  notified  the  Department  in  Washington.  I  thought  it  of  importance 
enough  to  inform  you. 

Respectfully,  Robt.  Eichel, 

Assistant  Superintendent  Mails,  Buffalo,  N.  Y.,  Post-Office. 
Oliver  Ditson  Company,  Boston,  Mass. 


music  publishers'  association  of  the  united  states. 
Warning. 

It  has  been  brought  to  the  attention  of  the  Music  Publishers'  Association  of  the 
United  States  that  hundreds  of  the  most  valuable  copyrighted  musical  compositions 
of  its  members  have  been  reprinted  in  foreign  countries,  and  that  large  quantities 
of  this  contraband  music  and  music  books  are  coming  to  the  United  States  (mostly 
emanating  from  Canada)  in  violation  of  the  copyright  laws  of  the  United  States,  and 
in  violation  also  of  the  postal  treaty  between  the  United  States  and  Canada. 

The  Music  Publishers'  Association  of  the  United  States  has  determined  to  protect 
the  interests  of  its  members,  as  well  as  the  interests  of  the  authors  and  composers 
of  the  copyrighted  music  and  books  infringed,  and  hereby  notifies  any  person  or 
persons  importing  such  contraband  music  or  music  books  that  they  are  violating  the 
copyright  laws  of  the  United  States  and  subjecting  themselves  to  heavy  penalties, 
whether  they  are  importing  the  same  for  personal  use  or  for  sale. 

It  is  also  a  violation  of  the  copyright  laws  for  any  person  or  persons  in  the  United 
States,  without  the  consent  of  the  owners  of  the  copyright,  to  reprint  or  publish  in 
any  form  the  words  or  music  of  any  musical  composition  which  has  been  duly  copy- 
righted under  the  copyright  laws  of  the  United  States. 
Music  Publishers'  Association  of  the  United  States : 

Boosey  &Co.,  New  York  City;  Ditson,  Oliver,  &  Co.,  Boston,  Mass. ;  Ditson, 
C.  H.,  &  Co.,  New  York  City  ;  Ditson,  J.  E.,  &  Co.,  Philadelphia,  Pa. ; 
Ellis,  John  F.,  &  Co.,  Washington,  D.  C. ;  Fischer,  Carl,  New  York 
City;  Goggan,  Thos.,  &  Bro.,  Galveston,  Tex.;  Gordon,  H.  S.,  New 
York  City;  Groene,  J.  C,  &  Co.,  Cincinnati,  Ohio;  Harms,  T.  B., 
&  Co.,  New  York  City;  Held,  Chas.  W.,  Brooklyn,  N.  Y. ;  Howley, 
Haviland  &  Co.,  New  York  City;  Jennings,  Geo.  B.,  Co.,  Cincinnati, 
Ohio;  Lyon  &  Healy,  Chicago,  111.;  Mills,  F.  A.,  New  York  City; 
Novello,  Ewer  &  Co.,  New  York  City;  Pond,  Wm.  A.,  &  Co.,  New 
York  City;  Rohlfing  Sons'  Music  Co.,  Milwaukee,  Wis.;  Schuberth, 
E.,  &  Co.,  New  York  City;  Shattinger,  A.,  St.  Louis,  Mo.;  Swisher, 
M.  D.,  Philadelphia,  Pa.;  Wehman,  H.  J.,  New  York  City;  White- 
Smith  Music  Pub.  Co.,  Boston,  Mass. ;  White-Smith  Music  Pub.  Co., 
Chicago,  111.;  White-Smith  Music  Pub.  Co.,  New  York  City;  Wit- 
mark,  M.,  &  Sons,  New  York  City;  Witzmann,  E.,  &  Co.,  Memphis, 
Tenn.;  Wood  (The  B.  F.)  Music  Co.,  Boston,  Mass.;  Woodward,  W., 
&  Co.,  New  York  City;  J.  F.  Bowers,  president;  Chas.  B.  Bayly, 
secretary. 


American  Copyright  League, 

Office  of  the  Secretary, 

March  1,  1898. 

Chairman  of  the  Committee  on  Patents, 

Rouse  of  Representative,  Washington,  D.  C. 

Dear  Sir:  At  a  meeting  of  the  executive  council  of  the  American  Copyright 
League  held  in  New  York  on  the  24th  of  February,  1898,  after  full  consideration  of 
the  three  bills  presented  relating  to  copyright,  the  following  resolution  was  passed : 

"Resolved,  That  the  executive  council  approves  of  the  bill  introduced  by  the  Hon. 
John  Murray  Mitchell  (H.  R.  7015)  providing  more  adequate  penalties  for 'the  piracy 
of  musical  publications,  and  respectfully  recommends  its  enactment." 


o 
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June  8,  1898. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Hicks,  from  the  Committee  on  Patents,  submitted  the  following 


The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R.  7871) 
revising  and  amending  the  statute  relating  to  patents,  submit  the 
following  report: 

The  Fifty-fourth  Congress  amended  section  4887  of  the  Revised 
Statutes.  Such  amendment  as  it  originally  passed  the  House  of  Repre- 
sentatives was  made  to  take  effect  at  once.  The  Senate  added  an  amend- 
ment extending  the  time  to  January  1, 1898.  Such  Senate  amendment 
was  concurred  in  by  the  House.  It  now  transpires  that  the  phraseology 
used  unintentionally  failed  to  repeal  the  old  section  4887,  so  that  there 
are  now  on  the  statutes  two  sections  4887  of  the  Revised  Statutes. 

The  purpose  of  the  present  bill  is  to  correct  this  error  by  repealing 
the  old  section  and  thus  leaving  only  one  section  4887  of  the  Revised 
Statutes. 

It  is  not  intended  to  modify  the  law  as  it  now  stands,  as  provided  by 
the  amended  section  4887,  respecting  the  provision  that  if  an  applica- 
tion be  filed  in  this  country  subsequent  to  December  31,  1897,  and 
more  than  seven  months  after  the  filing  of  a  foreign  patent  for  the 
same  invention,  by  the  same  inventor  or  his  legal  representatives  or 
assigns,  no  patent  shall  be  granted  thereon;  nor  is  it  intended  to 
enlarge  the  term  of  any  patent  granted  prior  to  the  passage  of  the 
proposed  act  beyond  that  term  which  it  wo  aid  have  under  the  la  w  at 
the  time  of  its  issuance. 

The  bill  which  became  a  law  on  March  3,  1897,  as  it  passed  the 
House  of  Representatives,  contained  one  section,  numbered  section  3, 
which  modified  section  4887  of  the  Revised  Statutes.  This  section 
3  repealed  that  portion  of  section  4887  of  the  Revised  Statutes  which 
declared  that  where  an  invention  had  been  previously  patented  in  a 
foreign  country  the  United  States  patent  should  be  so  limited  as  to 
expire  at  the  same  time  with  the  foreign  patent,  or  if  there  was  more 
than  one,  at  the  same  time  with  the  one  having  the  shortest  term. 
Under  that  section,  had  it  remained  as  it  passed  the  House,  any 
patent  granted  subsequent  to  the  date  of  the  passage  of  the  act  would 
have  been  relieved  from  the  operation  of  the  clause  of  the  old  sec- 
tion 4887  limiting  the  term  of  United  States  patents  by  prior  foreign 
patents. 


AMENDING  PATENT  LAW. 


REPORT. 


[To  accompany  H.  R.  7871.] 


2 


AMENDING  PATENT  LAW. 


The  Senate  added  a  general  clause  providing  that  section  3  and  other 
sections  should  not  apply  to  any  application  filed  prior  to  January  1, 
1898,  or  to  any  patent  issued  on  such  an  application.  This  change  left 
the  old  section  4887  in  full  force  and  effect  to  limit  the  terms  of  patents 
which  should  issue  upon  applications  filed  prior  to  January  1, 1898,  and 
thus  unintentionally  created  two  sections  4887  of  the  Revised  Statutes, 
existing  at  one  and  the  same  time. 

No  sufficient  reason  can  be  given  for  refusing  to  applications  filed 
prior  to  January  1,  1898,  the  same  exemption  from  limitation  by  foreign 
patents  that  is  given  by  the  act  of  March  3,  1897,  to  applications  filed 
subsequent  to  January  1,  1898.  While  it  has  never  been  the  policy  of 
the  Government  to  change  the  terms  of  grants  already  made,  it  may  fix 
the  terms  of  patents  to  be  granted,  irrespective  of  the  time  when  the 
applications  were  filed. 

The  limitation  of  the  term  of  American  patents 'by  foreign  patents  is 
a  great  hardship.  It  was  so  recognized  by  the  adoption  of  the  amended 
section  during  the  Fifty-fourth  Congress.  The  applicant  in  this  coun- 
try can  not  control  the  time  when  his  patent  shall  issue.  If  an  appli- 
cant who  filed  his  application  prior  to  January  1,  1898,  is  unfortunate 
enough  to  be  involved  in  an  interference,  which  may  tie  up  his  appli- 
cation lor  an  indefinite  time,  he  may  be  obliged  to  forego  obtaining 
patents  abroad.  If  he  files  a  single  application  abroad,  and  the  foreign 
patent  issues  before  he  can  obtain  his  United  States  patent,  the  term 
of  his  patent  in  this  country  is  limited  by  the  foreign  patent.  Now,  an 
opponent  in  an  interference  proceeding,  finding  that  the  true  inventor 
has  taken  patents  abroad,  though  he  may  not  be  able  to  defeat  the  true 
inventor,  may  delay  the  issuance  of  the  patent  for  years,  and  when  the 
true  inventor  finally  obtains  his  patent  it  is  for  a  term  which  may  be 
limited  to  but  a  few  years. 

As  to  all  applications  filed  on  or  after  January  1,  1898,  the  oppor- 
tunity for  this  is  eutirely  wiped  out  by  the  act  approved  March  3, 1897. 
It  is  but  fair  and  just  for  the  United  States  to  relieve  present  as  well 
as  future  applicants  from  this  hardship,  and  no  opposition  can  be  made 
to  it  except  by  those  who  are  seeking  to  defeat  rights  to  patents  by 
delaying  their  issuance  through  dilatory  proceedings  in  interferences. 

It  is  an  absurdity  and  creates  confusion  to  have  existing  at  one  and 
the  same  time  two  sections  4887  of  the  Revised  Statutes.  The  old  sec- 
tion should  be  repealed,  as  it  was  intended  to  have  been  repealed  at  the 
time  of  passage  of  the  amended  section.  The  provisions  of  the  present 
bill  are  confined  solely  to  this  one  object. 

Your  committee  recommend  that  the  bill  do  pass. 


O 
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February  8,  1899. — Committed  to  the  Committee  of  the  Whole  House  and  ordered 

to  he  printed. 


Mr.  Hicks,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT. 

[To  accompany  H.  R.  11504.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R.  11504) 
entitled  "A  bill  to  extend  certain  patents  to  Seth  H.  Smith,"  beg  leave 
to  submit  the  following  report,  and  recommed  that  said  bill  do  pass, 
with  amendment: 

In  the  latter  part  of  the  year  1882  Seth  H.  Smith  conceived  the  idea 
of  manufacturing  thin,  seamless,  oval  wood  dishes,  for  the  use  of  gro- 
cers and  others,  by  means  of  a  machine  with  peculiarly  formed  knives 
working  together  to  cut  the  dish  from  the  face  of  a  block  of  wood  with 
great  rapidity  and  economy.  He  expended  much  time,  labor,  and  money 
in  constructing  a  machine  suitable  for  the  purpose,  and  when  the  work 
was  in  a  more  or  less  perfected  state  he  applied  for  letters  patent  to 
cover  the  dish  and  the  machine  for  making  the  same. 

On  the  13th  day  of  March,  1883,  he  obtained  Letters  Patent  No.  273773, 
covering  the  said  wooden  dish,  and  on  the  24th  day  of  April,  1883,  he 
obtained  Letters  Patent  No.  276198,  covering  the  machine  for  cutting 
said  dishes. 

It  was  his  purpose  to  manufacture  such  dishes  so  cheaply  that  they 
could  be  sold  to  grocers,  butchers,  and  merchants  generally,  and  by 
them  be  given  away,  with  the  contents,  as  wrapping  paper  is  given 
away.  By  the  time  that  said  Smith  had  obtained  his  letters  patent,  as 
aforesaid,  he  was  practically  without  means  to  commence  the  business 
of  manufacturing  dishes,  and  the  first  machines  made  were  naturally 
of  a  crude  and  imperfect  character.  The  entire  novelty  of  the  inven- 
tion made  an  unusual  amount  of  experimental  work  necessary,  as  he 
had  to  create  novel  machinery  instead  of  improving  old  machinery. 
By  the  assistance  of  friends,  financially,  he  succeeded,  after  a  time,  in 
perfecting  his  machines,  and  afterwards  in  interesting  them  to  commence 
the  manufacture  of  dishes,  and  a  small  amount  of  money  was  invested 
in  the  enterprise,  those  engaging  in  the  manufacture  of  said  dishes 
agreeing  to  pay  said  Smith,  as  the  owner  of  the  patents,  a  royalty  for 
the  dishes  manufactured  and  covered  by  his  invention. 
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The  business  had  hardly  started  before  a  disastrous  fire,  on  March  lr 

1887,  consumed  the  buildings  and  machinery  where  the  manufacturing 
was  carried  on.  The  build iugs  were  immediately  rebuilt  and  new 
machinery  provided,  when  another  fire  occurred,  December  26,  1887, 
more  serious  than  the  first,  entailing  great  loss  upon  those  engaged  in  the 
business,  as  well  as  the  loss  of  royalties  to  said  patentee.  More  than 
half  of  the  year  1888  was  lost  before  they  could  resume  the  manufac- 
ture of  dishes.  Therefore,  between  the  necessary  experimenting  to  per- 
fect the  machinery  and  the  successive  fires  which  occurred  after  he 
induced  his  friends  to  assist  him  with  the  necessary  capital,  more  than  - 
five  years  of  the  life  of  the  patents  had  expired,  for  which  time  he 
received  practically  no  financial  benefit  and  his  licensees  had  incurred 
only  losses.    The  business  was  only  fairly  started  in  the  latter  part  of 

1888,  and  the  value  of  the  invention  Avas  at  once  appreciated  by  the 
public,  as  evidenced  by  the  fact  that  infringements  were  promptly 
begun  by  persons  and  corporations  in  different  parts  of  the  country,, 
and  the  inventor,  Smith,  to  determine  his  rights,  was  forced  to  bring  a 
series  of  suits  in  the  United  States  courts  against  these  infringements. 
The  first  suit  was  begun  June  12,  1889,  in  the  United  States  circuit 
court  of  the  district  of  Indiana,  against  William  D.  Johnson  and  others* 
A  great  deal  of  time  and  the  expenditure  of  a  large  amount  of  money 
was  made  necessary  by  this  suit.    Other  suits  followed,  to  wit: 

December  10,  1891,  in  the  United  States  circuit  court  for  the  north- 
ern district  of  New  York,  against  the  Sandy  Greek  New  York  Wood 
Manufacturing  Company  (Limited). 

March  22,  1893,  in  the  United  States  circuit  court  for  the  eastern 
district  of  Michigan,  against  Paige  &  Strachan. 

August  30,  1893,  in  the  United  States  circuit  court  for  the  northern 
district  of  Illinois,  against  William  D.  Hollis  and  John  A.  Duncan. 

1893,  in  the  United  States  circuit  court  for  the  southern  district  of 
New  York,  against  D.  S.  Walton  &  Co. 

March  23,  1891,  in  the  United  States  circuit  court  for  the  eastern 
district  of  Michigan,  against  James  W.  Fales. 

1894,  in  the  United  States  circuit  court  for  the  southern  district  of 
New  York,  against  the  American  Wooden  Ware  Company. 

1894,  in  the  United  States  circuit  court  for  the  district  of  Louisiana, 
against  the  Morris  McGraw  Wooden  Ware  Company  (Limited). 

Every  means  of  delay  was  resorted  to  by  the  defendants  in  these 
suits,  and  the  total  costs  of  this  litigation  up  to  the  final  decision  in 
March,  1894,  was  over  $35,000.  It  was  not  until  March  5,  1894,  that 
the  patentee  succeeded  in  getting  a  final  adjudication  on  his  patents 
in  the  case  of  Seth  H.  Smith  et  al.  v.  the  Sandy  Creek  New  York 
Wooden  Ware  Company  (Limited).  In  this  decision  Judge  Alfred  C. 
Cox,  in  commenting  on  the  invention,  used  the  following  language 
(page  291,  vol.  60,  Federal  Eeporter) : 

"Complainants'  machine  is  most  complete  and  ingenious.  Mechanical  skill  could 
never  have  produced  it.  It  required  a  high  order  of  inventive  talent.  The  problem 
to  be  solved  was  one  of  unusual  difficulty,  the  dishes  must  be  strong,  light,  thin,  and 
of  uniform  size.  They  must  be  cheap,  and  the}*-  must  not  sliver  or  split  or  lose  their 
shape.  They  must  be  capable  of  being  packed  in  a  small  space  so  that  they  can  be 
transported  conveniently  and  without  injury.  It  is  idle  to  assert  that  one  who  has 
constructed  a  machine  which  has  overcome  all  these  obstacles,  a  machine  which  has 
created  a  new  art  and  supplied  commerce  with  over  100,000.000  such  dishes  annually, 
is  not  entitled  to  a  place  among  inventors.  Moreover,  as  before  stated,  he  is  entitled 
to  liberal  treatment  at  the  hands  of  a  court  of  equity.  *  *  *  No  machine  ever 
did  before  what  the  Smith  machine  does,  and  the  complainants  are  entitled  to  hold 
as  an  infringement  a  machine  which  does  the  same  thing  and  accomplishes  the  same 
result  even  though  the  parts  are  ingeniously  changed  for  the  purpose  of  avoiding 
infringement. 
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This  decision  was  only  reached  in  1894,  and  we  therefore  find  that 
eleven  years  of  the  life  of  the  patents  had  expired  before  the  patentee 
succeeded  in  establishing  his  rights  under  said  patents.  The  expenses 
necessarily  incurred  during  this  period  far  exceeded  any  returns,  as  the 
only  recovery  in  all  these  suits  was  $3,000,  the  defendants  in  the 
principal  suits  being  practically  irresponsible $  and  during  all  these 
years  of  litigation  the  infringers  manufactured  the  dishes  and  placed 
them  on  the  market  in  large  quantities,  robbing  the  inventor  of  the 
profits  rightfully  accruing  to  him.  A  disastrous  fire  in  1896  still  further 
deprived  the  inventor  of  his  natural  profits. 

We  further  find  that  the  dish  ixroduced  by  this  invention  comes  in 
competition  with  other  wood  and  paper  dishes  manufactured  and  used 
for  the  same  purpose,  and  the  extension  of  these  patents  would  not 
create  a  monopoly  and  would  work  no  injustice  or  hardship  to  anyone. 

In  short,  it  may  be  said  that  the  expenses  incurred  by  Smith  in  experi- 
mental work  perfecting  his  machine,  the  costly  and  prolonged  litigation, 
the  ruinous  competition  which  he  encountered  while  said  litigation  was 
going  on,  and  the  loss  of  time  by  disastrous  fires,  have  resulted  in 
depriving  the  inventor  of  any  substantial  profits  for  his  invention, 
which  is  an  extremely  useful  one,  and  virtually  limited  its  life  to  a 
period  of  six  years  instead  of  seventeen  years,  which  the  law  provides. 

In  view  of  all  the  facts  in  the  case,  your  committee  report  favorably 
on  the  bill,  amended  by  striking  out  the  word  "ten,"  in  line  11  of  said 
bill,  and  inserting  the  word  "  seven,"  thus  extending  the  life  of  these 
patents  seven  years  from  the  dates  of  their  respective  expiration. 

As  thus  amended  we  recommend  the  passage  of  this  bill. 

O 


55th  Congress,  )  HOUSE  OF  RE  PRE  SENT  ATI  YE  S.     (  Report 
3d  Session.     ]  \  No.  2102. 


EXTENSION  OF  LETTERS  PATENT  No.  244898. 


February  11, 1899. — Committed  to  the  Committee  of  the  Whole  House  and  ordered 

to  be  printed. 


Mr.  Hicks,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT. 

[To  accompany  H.  R.  10880.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R.  10880) 
entitled  "A  bill  granting  an  extension  of  Letters  Patent  No.  244898," 
beg  leave  to  submit  the  following  report  and  recommend  that  said  bill 
do  pass : 

This  is  a  bill  enacting  that  the  letters  patent  granted  to  the  above 
number  be  extended  for  the  term  of  seven  years.  The  patent  granted 
was  for  an  improvement  in  a  lunch  box.  The  original  inventor  and  the 
yet  present  owner  is  a  woman  of  quite  moderate  means,  who,  by  reason  of 
ill  health  and  physical  inability,  was  unable  to  introduce  her  patented 
article  to  the  trade,  and  she  has  not  been  able,  by  reason  thereof,  to 
derive  any  material  benefit  from  her  invention,  although  she  has  ex- 
pended quite  a  considerable  sum  of  money  in  her  efforts  to  do  so  and 
in  perfecting  her  invention.  She  fully  satisfied  your  committee  of  the 
justice  as  well  as  the  reasonableness  of  her  request,  and  they  therefore 
recommend  the  passage  of  the  bill  for  her  relief. 

O 


55th  Congress,  )  HOUSE  OF  REPRESENTATIVES,     c  Report 
3d  Session.      f  }  No.  2124. 


DANIEL  T.  LAWSON. 


February  15,  1899. — Conimitted  to  the  Committee  of  the  Whole  House  and  ordered 

to  he  printed. 


Mr.  Kerr,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT. 

[To  accompany  H.  R.  333.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R.  333) 
to  extend  the  term  of  patent  No.  227024,  granted  to  Daniel  T.  Lawson, 
have  had  the  same  under  consideration,  and  beg  leave  to  report  as 
follows : 

On  the  27th  of  April,  1880,  a  patent  (No.  227024)  was  granted  to 
Daniel  T.  Lawson  for  his  invention  of  "  Means  for  preventing  explosion 
of  steam  boilers." 

House  bill  8608  provides  for  its  extension  for  fifteen  years  from  the 
date  of  its  expiration,  April  27, 1897. 

Very  diligent  effort  has  been  made  by  the  pateDtee  to  introduce  his 
discovery  and  a  large  amount  of  money,  about  $75,000,  has  been  by 
him  and  his  associates  expended  to  that  end.  The  failure  to  bring 
about  its  general  use  has  been  due  to  the  revolution  which  it  seeks  to 
work  in  all  preconceived  ideas  as  to  steam-boiler  explosions. 

Many  costly  experiments  have  been  made,  one  of  them  under  the 
supervision  of  a  committee  of  Government  inspectors  of  boilers.  In 
this  experiment  a  boiler  constructed  in  the  ordinary  way  was  easily 
exploded,  while  one  constructed  in  accordance  with  Mr.  Lawson's  theory 
defied  every  effort  to  explode  it.  The  Government  inspectors  reported, 
among  other  things,  as  follows : 

As  to  the  merits  of  the  claims  made  for  Mr.  Lawson's  theory  of  steam-hoiler 
explosions,  in  our  opinion  its  validity  was  fully  established. 

At  the  World's  Industrial  and  Cotton  Centennial  Exposition,  New 
Orleans,  an  award  of  a  medal  of  the  first  class  was  made  to  the  Lawson 
nonexplosive  boiler,  the  jurors  saying  in  their  report  that  "all  pre- 
viously claimed  for  this  improvement,  in  their  opinion,  has  been 
thoroughly  substantiated." 

There  seems  no  doubt  as  to  the  general  merit  of  the  invention $  that 
it  has  been  in  practical  use  sufficiently  to  show  its  practical  character 5 
that  industrious  effort  has  been  made  to  push  it  ever  since  the  patent 
was  issued ;  that  no  profit  whatever  has  been  made  on  account  of  it, 
and  that  the  patentee  is  himself  still  the  chief  owner  of  the  patent. 

Your  committee  therefore  recommend  the  passage  of  the  bill. 


O 


56th  Congress 


56th  Congress,  )  HOUSE  OF  REPRESENTATIVES.     j  Report 

1st  Session.     )  (No.  226. 


HEIRS  OF  DUNCAN  CAMPBELL. 


Februaky  7,  1900. — Committed  to  the  Committee  of  the  Whole  House  and  ordered 

to  be  printed. 


Mr.  Kerr,  from  the  Committee  on  Patents,  submitted  the  following1 

REPORT. 

[To  accompany  H.  R.  6497.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R. 
6497)  for  the  relief  of  the  heirs  at  law  of  the  late  Duncan  Campbell, 
beg  leave  to  submit  the  following  report,  and  recommend  that  said 
bill  do  pass,  with  amendments: 

Duncan  H.  Campbell,  late  of  the  city  of  Pawtucket,  in  the  State  of 
Rhode  Island,  was  a  native  of  Scotland  and  a  naturalized  citizen  of 
the  United  States,  who  obtained  Letters  Patent  No.  231954  September 
7,  1880,  for  a  sewing  machine,  the  particular  value  of  which  was  in 
the  fact  that  it  successfully  carried  and  operated  a  waxed  thread.  He 
also  obtained  on  January  31,  1882,  Letters  Patent  No.  253156  for  a 
wax-thread  sewing  machine.  Three-fourths  interest  in  each  of  these 
inventions  was  assigned  to  other  parties,  namely,  H.  B.  Metcalf ,  Frank 
E.  Comey,  and  Daniel  McNiven,  for  nominal  consideration,  upon  con- 
dition that  a  company  or  corporation  should  be  formed  to  exploit  said 
inventions  and  manufacture  said  machines,  in  which  company  or  cor- 
poration said  Campbell  should  have  a  certain  amount  of  stock,  should 
be  a  director,  and  should  receive  continuous  employment  at  a  compen- 
sation to  be  agreed  upon. 

,  This  company  was  formed,  and  to  it  were  assigned  the  patents  herein 
referred  to.  It  entered  upon  the  transaction  of  its  business,  and  for 
some  time  said  Campbell  was  employed  and  enjoyed  all  the  rights 
contemplated  for  him  in  the  original  agreement,  in  the  meantime 
working  other  and  different  inventions,  among  them  a  so-called  welt 
machine  of  great  value.  These  subsequent  inventions  were  claimed  to 
be  included  in  the  original  agreement,  and  it  was  claimed  by  the  com- 
pany should  be  at  once  assigned  without  further  consideration.  This 
was  resisted  by  Mr.  Campbell,  and  the  committee  do  not  find  that  the 
contention  of  the  company  is  sustained  by  the  evidence  presented. 
Mr.  Campbell  resisting  this  demand,  the  relations  between  himself  and 
the  directors  of  the  company  became  strained  to  such  an  extent  that 
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he  was  dropped  from  membership  in  the  board  of  trustees,  and  said 
board,  without  authority  except  its  own  will,  arbitrarily  canceled  the 
contract  of  employment  with  said  Campbell,  and  also  canceled  all  other 
contracts  between  them,  but  without  restoring  to  said  Campbell  any 
of  his  former  rights  under  said  letters  patent. 

From  the  best  evidence  obtainable  Mr.  Campbell  was  denied  all 
participation  in  the  affairs  of  the  company,  and  was  notified  that  no 
transfers  of  stock  by  him  would  be  recognized  by  the  company.  This 
action  rendered  the  stock  held  b}^  him  of  comparatively  small  value, 
and  from  that  time  up  to  his  death,  in  1894,  he  received  nothing  from 
said  company  either  in  the  way  of  salary,  dividends  on  stock,  or  other- 
wise, nor  has  his  widow  received  anything  since.  Dividends  have 
been  passed  or  suspended,  although  the  inventions  are  of  great  value 
and  sources  of  much  revenue  to  the  company. 

The  evidence  before  the  committee  tends  to  show  that  while  the 
company  has,  perhaps,  avoided  strict  legal  liability,  its1  treatment  of 
the  widow  of  said  Campbell  has  not  been  such  as  in  equity  and  good 
conscience  she  should  be  entitled  to.  She  is  in  needy  circumstances, 
and,  therefore,  inasmuch  as  your  committee  believe  that  one  object 
of  the  patent  laws  is  to  protect  the  pecuniary  interest  of  inventors,  who 
are  not  always  possessed  of  that  business  acumen  which  seems  to 
characterize  certain  other  classes  of  men,  and  inasmuch  as  this  bill 
involves  no  appropriation  and  works  no  hardship  to  any  parties  con- 
cerned, and  inasmuch,  perhaps,  as  it  tends  to  remedy  the  distressed 
condition  of  the  widow  of  a  worthy  but  unfortunate  inventor,  the  bill 
will  address  itself  to  the  sense  of  justice  of  anyone. 

Your  committee  would  further  report  that  in  the  Fifty -fourth  Con- 
gress the  Senate  Committee  on  Patents  favorably  reported  the  bill, 
and  at  least  one  favorable  report  on  the  bill  was  made  by  one  of  the 
former  Committees  on  Patents  of  this  House,  all  of  which  is  suggested 
as  an  evidence  of  the  merits  of  the  bill. 

Your  committee  do  therefore  recommend  that  the  following  amend- 
ments be  adopted  and  that  the  bill  do  pass: 

In  line  4,  page  1,  after  the  words  u Annie  Campbell,"  add  the  words 
u widow  of." 

In  line  5,  page  1,  strike  out  all  of  said  line,  commencing  with  the 
name  "Hector  Campbell." 
Also,  strike  out  all  of  line  6. 

Also,  strike  out  all  of  line  7,  same  page,  down  to  and  including  the 
word  " assigns." 

After  the  word  "expiration"  in  line  17,  page  1,  add  the  following 
words : 

Provided,  That  said  extension  of  said  letters  patent  and  all  the  benefits  of  this  aot 
shall  be  held  to  apply  only  to  the  use  and  benefit  of  said  Annie  Campbell,  widow  of 
Duncan  Campbell. 


o 


56th  Congress,  j  HOUSE  OF  REPRESENTATIVES,     j  Report 
1st  Session.     J  (No.  565. 


CERTAIN  PATENTS  OF  S.  H.  SMITH. 


March  8,  1900. — Committed  to  the  Committee  of  the  Whole  House  and  ordered  to 

be  printed. 


Mr.  Freer,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT. 

[To  accompany  H.  R.  638.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R.  638) 
entitled  UA  bill  to  extend  certain  patents  to  Setb  H.  Smith,"  beg  leave 
to  submit  the  following  report,  and  recommend  that  said  bill  do  pass, 
with  amendment: 

In  the  latter  part  of  the  year  1882  Seth  H.  Smith  conceived  the  idea 
of  manufacturing  thin,  seamless,  oval  wood  dishes,  for  the  use  of  gro- 
cers and  others,  by  means  of  a  machine  with  peculiarly  formed  knives 
working  together  to  cut  the  dish  from  the  face  of  a  block  of  wood  with 
great  rapidity  and  econonry .  He  expended  much  time,  labor,  and  money 
in  constructing  a  machine  suitable  for  the  purpose,  and  when  the  work 
was  in  a  more  or  less  perfected  state  he  applied  for  letters  patent  to 
cover  the  dish  and  the  machine  for  making  the  same. 

On  the  13th  day  of  March,  1883,  he  obtained  Letters  Patent  No.  273773, 
covering  the  said  wooden  dish,  and  on  the  24th  day  of  April,  1883,  he 
obtained  Letters  Patent  No.  276198,  covering  the  machine  for  cutting 
said  dishes. 

It  was  his  purpose  to  manufacture  such  dishes  so  cheaply  that  they 
could  be  sold  to  grocers,  butchers,  and  merchants  generally,  and  by 
them  be  given  away,  with  the  contents,  as  wrapping  paper  is  given 
away.  By  the  time  that  said  Smith  had  obtained  his  letters  patent,  as 
aforesaid,  he  was  practically  without  means  to  commence  the  business 
of  manufacturing  dishes,  and  the  first  machines  made  were  naturally 
of  a  crude  and  imperfect  character.  The  entire  novelty  of  the  inven- 
tion made  an  unusual  amount  of  experimental  work  necessary,  as  he 
had  to  create  novel  machinery  instead  of  improving  old  machinery. 
By  the  assistance  of  friends,  financially,  he  succeeded,  after  a  time,  in 
perfecting  his  machines,  and  afterwards  in  interesting  them  to  commence 
the  manufacture  of  dishes,  and  a  small  amount  of  money  was  invested 
in  the  enterprise,  those  engaging  in  the  manufacture  of  said  dishes 
agreeing  to  pay  said  Smith,  as  the  owner  of  the  patents,  a  royalty  for 
the  dishes  manufactured  and  covered  by  his  invention. 
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The  business  had  hardly  started  before  a  disastrous  fire,  on  March  1. 

1887,  consumed  the  buildings  and  machinery  where  the  manufacturing 
was  carried  on.  The  buildings  were  immediately  rebuilt  and  new 
machinery  provided,  when  another  lire  occured,  December  26,  1887, 
more  serious  than  the  first,  entailing  great  loss  upon  those  engaged 
in  the  business,  as  well  as  the  loss  of  royalties  to  said  patentee.  More 
than  half  of  the  year  1888  was  lost  before  they  could  resume  the  manu- 
facture of  dishes.  Therefore,  between  the  necessary  experimenting 
to  perfect  the  machinery  and  the  successive  fires  which  occurred  after 
he  induced  his  friends  to  assist  him  with  the  necessary  capital,  more 
than  five  years  of  the  life  of  the  patents  had  expired,  for  which  time  he 
received  practically  no  financial  benefit  and  his  licensees  had  incurred 
only  losses.    The  business  was  only  fairly  started  in  the  latter  part  of 

1888,  and  the  value  of  the  invention  was  at  once  appreciated  by  the 
public,  as  evidenced  by  the  fact  that  infringements  were  promptly 
begun  by  persons  and  corporations  in  different  parts  of  the  country, 
and  the  inventor,  Smith,  to  determine  his  rights,  was  forced  to  bring  a 
series  of  suits  in  the  United  States  courts  against  these  infringements. 
The  first  suit  was  begun  June  12,  1889,  in  the  United  States  circuit 
court  of  the  district  of  Indiana,  against  William  D.  Johnson  and  others. 
A  great  deal  of  time  and  the  expenditure  of  a  large  amount  of  money 
was  made  necessary  by  this  suit.    Other  suits  followed,  to  wit: 

December  10,  1891,  in  the  United  States  circuit  court  for  the  north- 
ern district  of  New  York,  against  the  Sandy  Creek  New  York  Wood 
Manufacturing  Company,  Limited. 

March  22,  1893,  in  the  United  States  circuit  court  for  the  eastern 
district  of  Michigan,  against  Paige  &  Strachan. 

August  30,  1893,  in  the  United  States  circuit  court  for  the  northern 
district  of  Illinois,  against  William  D.  Hollis  and  John  A.  Duncan. 

1893,  in  the  United  States  circuit  court  for  the  southern  district  of 
New  York,  against  D.  S.  Walton  &  Co. 

March  23,  1894,  in  the  United  States  circuit  court  for  the  eastern 
district  of  Michigan,  against  James  W.  Fales. 

1891,  in  the  United  States  circuit  court  for  the  southern  district  of 
New  York,  against  the  American  Wooden  Ware  Companj^. 

1894,  in  the  United  States  circuit  court  for  the  district  of  Louisiana, 
against  the  Morris  McGraw  Wooden  Ware  Compary  (Limited). 

Every  means  of  delay  was  resorted  to  by  the  defendants  in  these 
suits,  and  the  total  costs  of  this  litigation  up  to  the  final  decision  in 
March,  1891,  was  over  $35,000.  It  was  not  until  March  5,  1894,  that 
the  patentee  succeeded  in  getting  a  final  adjudication  on  his  patents 
in  the  case  of  Seth  H.  Smith  et  al.  v.  the  Sandy  Creek  New  York 
Wooden  Ware  Company,  Limited.  In  this  decision  Judge  Alfred  C. 
Cox,  in  commenting  on  the  invention,  used  the  following  language 
(p.  291,  vol.  60,  Federal  Reporter): 

"Complainants'  machine  is  most  complete  and  ingenious.  Mechanical  skill  could 
never  have  produced  it.  It  required  a  high  order  of  inventive  talent.  The  problem 
to  be  solved  was  one  of  unusual  difficulty,  the  dishes  must  be  strong,  light,  thin,  and 
of  uniform  size.  They  must  be  cheap,  and  they  must  not  sliver  or  split  or  lose  their 
shape.  They  must  be  capable  of  being  packed  in  a  small  space  so  that  they  can  be 
transported  conveniently  and  without  injury.  It  is  idle  to  assert  that  one  who  has 
constructed  a  machine  which  has  overcome  all  these  obstacles,  a  machine  which  has 
created  a  new  art  and  supplied  commerce  with  over  100,000,000  such  dishes  annually, 
is  not  entitled  to  a  place  among  inventors.  Moreover,  as  before  stated,  he  is  entitled 
to  liberal  treatment  at  the  hands  of  a  court  of  equity.  *  *  *  No  machine  ever 
did  before  what  the  Smith  machine  does,  and  the  complainants  are  entitled  to  hold 
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as  an  infringement  a  machine  which  does  the  same  thing  and  accomplishes  the  same 
result  even  though  the  parts  are  ingeniously  changed  for  the  purpose  of  avoiding 
infringement. 

This  decision  was  only  reached  in  1894,  and  we  therefore  find  that 
eleven  years  of  the  life  of  the  patents  had  expired  before  the  patentee 
succeeded  in  establishing  his  rights  under  said  patents.  The  expenses 
necessarily  incurred  during  this  period  far  exceeded  any  returns,  as 
the  only  recovery  in  all  these  suits  was  $3,000,  the  defendants  in  the 
principal  suits  being  practically  irresponsible;  and  during  all  these 
years  of  litigation  the  infringers  manufactured  the  dishes  and  placed 
them  on  the  market  in  large  quantities,  robbing  the  inventor  of  the 
profits  rightfully  accruing  to  him.  A  disastrous  fire  in  1896  still  further 
deprived  the  inventor  of  his  natural  profits. 

We  further  find  that  the  dish  produced  by  this  invention  comes  in 
competition  with  other  wood  and  paper  dishes  manufactured  and  used 
for  the  same  purpose,  and  the  extension  of  these  patents  would  not 
create  a  monopoly  and  would  work  no  injustice  or  hardship  to  anyone. 

In  short,  it  may  be  said  that  the  expenses  incurred  by  Smith  in 
experimental  work  perfecting  his  machine,  the  costly  and  prolonged 
litigation,  the  ruinous  competition  which  he  encountered  while  said 
litigation  was  going  on,  and  the  loss  of  time  by  disastrous  fires,  have 
resulted  in  depriving  the  inventor  of  any  substantial  profits  for  his 
invention,  which  is  an  extremely  useful  one,  and  virtually  limited  its 
life  to  a  period  of  six  years  instead  of  seventeen  years,  which  the  law 
provides. 

In  view  of  all  the  facts  in  the  case,  your  committee  report  favorably 
on  the  bill,  amended  by  striking  out  the  word  "ten,"  in  line  11  of  said 
bill,  and  inserting  the  word  ' 4  five,"  thus  extending  the  life  of  these 
patents  five  years  from  the  dates  of  their  respective  expiration. 

As  thus  amended  we  recommend  the  passage  of  this  bill. 


O 


56th  Congress,  )  HOUSE  OF  REPRESENTATIVES,   j  Report 

1st  Session.     j  (  No.  1284. 


EXTENDING  TERM  OF  PATENT  NO.  287230. 


May  8,  1900. — Committed  to  the  Committee  of  the  Whole  House  and  ordered  to  be 

printed. 


Mr.  Breazeale,  from  the  Committee  on  Patents,  submitted  the 

following 

REPORT. 

[To  accompany  H.  E.  5711.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R. 
5711)  extending  the  term  of  patent  No.  287230,  beg  leave  to  submit 
the  following  report  and  recommend  that  said  bill  do  pass: 

This  is  a  bill  enacting  that  the  term  for  which  letters  patent  No. 
287230,  heretofore,  to  wit,  on  the  23d  day  of  October,  1883,  were 
granted  to  James  H.  Burnam,  of  Fa}Tetteville,  Tenn.,  for  two-room 
heating  fireback  and  frame,  be,  and  said  term  is  hereby,  extended  to 
and  for  the  full  term  of  ten  years  from  the  22d  day  of  October,  A. 
D.  1900. 

This  patent  was  issued  October  23,  1883.  The  patentee  is  a  poor 
man.  It  required  several  years  of  labor  and  considerable  expense  to 
prepare  the  patterns  essential  to  the  manufacture  of  the  grate,  to 
test  its  workings,  to  advertise  and  introduce  it  to  the  public,  and  to 
otherwise  get  the  enterprise  on  its  feet. 

These  things  were  done,  and  the  merits  of  the  grate  established 
beyond  question,  and  from  the  manufacture  and  sale  during  these  few 
years  the  profits  about  equalled  the  outlay  made  by  the  inventor,  as 
shown  by  the  statement  before  the  committee  by  him.  About  Feb- 
ruary 26,  1887,  the  inventor  placed  the  whole  matter  of  his  patent  in 
the  hands  and  under  the  control  of  a  company  organized  at  Chatta- 
nooga, Tenn.,  by  a  contract  conveying  to  that  company-  all  and  the 
exclusive  right  to  manufacture  and  sell  in  the  United  States  for  the 
remaining  years  of  the  life  of  the  patent,  the  inventor  to  receive  a 
royalty  on  all  sales.  After  procuring  this  contract  the  company  refused 
to  manufacture  and  sell  the  fire  backs  and  frames.  Although  urged 
to  do  so  by  the  inventor,  the  company  failed  and  refused  to  manufac- 
ture a  single  article.  The  company  held  the  rights  under  the  contract, 
but  refused  to  do  any  work  under  it,  and  thus  the  patentee  was  power- 
less. The  contract  he  made,  it  seems,  was  improvident  and  unwise,  and 
he  has  been  unjustly  denied  the  benefit  of  his  patent.  He  is  not  blam- 
able  in  the  matter,  and  the  committee  feel  sure,  in  view  of  all  the 
facts,  that  the  relief  should  be  given  him. 

The  committee  are  satisfied  no  monopoly  is  perpetuated  and  recom- 
mend that  the  bill  do  pass. 


0 


56th  Congress,  j  HOUSE  OF  REPRESENTATIVES.  (  Report 
U  Session.     j  1  No.  2614. 


REVISING  THE  STATUTE  RELATING  TO  PATENTS. 


Januaey  31,  1901. — Eef erred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Kerr,  of  Ohio,  from  the  Committee  on  Patents,  submitted  the 

following 

REPORT. 

[To  accompany  H.  R.  2924.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R. 
H>24)  revising  and  amending  the  statute  relating  to  patents,  submit 
Kbe  following  report: 

■  The  Fifty-fourth  Congress,  in  a  bill  generally  revising  the  patent 
Kws.  included  an  amendment  to  section  1887  of  the  Revised  Statutes. 
The  amendment  to  this  section  as  the  bill  originally  passed  the  House 
a&f  Representatives  was  made  to  take  effect  at  once.  The  Senate  added 
Ht>  amendment  extending  the  time  to  January  1,  1898,  and  the  Senate 

Kendment  was  concurred  in  by  the  House.  It  now  transpires  that 
s  phraseology  used,  when  taken  together  with  a  general  clause  also 
jfcdded  by  the  Senate  as  a  final  section  of  the  whole  bill,  failed  to  repeal 
Mxe  old  section  4887,  so  that  there  are  now  in  the  statutes  two  sections 
H|87  of  the  Revised  Statutes. 

B|The  purpose  of  the  present  bill  is  to  correct  this  evident  error  by 
^pealing  the  old  section,  and  thus  leaving  only  one  section  4887  of  the 
>vised  Statutes.    A  bill  for  this  purpose  in  the  Fifty -fifth  Congress 
ls  reported  favorably  by  the  House  committee. 

The  law  prior  to  the  amendment  limited  the  life  of  all  American 
stents  in  accordance  with  the  laws  of  a  foreign  country  whenever  an 
(vention  had  been  first  patented  abroad.  The  amendment  substituted 
provision  whereby  the  issue  of  an  American  patent  subsequent  to 
le  issue  of  a  foreign  patent  was,  within  certain  limitations  named, 
'together  prohibited,  but  in  every  case  where  the  United  States  laws 
emitted  a  patent  to  issue  at  all,  the  United  States  laws  alone  were 
jade  to  limit  the  life  of  the  patent. 

It  ig  not  intended  f^  modify  the  law  as  it  now  stands,  as  provided 

^specting  the  provision  that  if  an  appli- 
subsequent  to  December  31,  1897,  and 
le  filing  of  a  foreign  patent  for  the  same 
or  his  legal  representatives  or  assigns, 
^reon;  nor  is  it  intended  to  enlarge  the 
ior  to  the  passage  of  the  proposed  act 
Id  have  under  the  law  at  the  time  of  its 


m  March  3, 1897,  as  it  passed  the  House 
me  section,  numbered  section  3,  which 
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modified  section  4887  of  the  Revised  Statutes.  This  section  3  repealed 
that  portion  of  section  4887  of  the  Revised  Statutes  which  declared  that 
where  an  invention  had  been  previously  patented  in  a  foreign  country 
the  United  States  patent  should  be  so  limited  as  to  expire  at  the  same 
time  with  the  foreign  patent,  or  if  there  was  more  than  one,  at  the 
same  time  with  the  one  having  the  shortest  term.  Under  that  section, 
had  it  remained  as  it  passed  the  House,  any  patent  granted  subsequent 
to  the  date  of  the  passage  of  the  act  would  have  been  relieved  from 
the  operation  of  the  clause  of  the  old  section  4887  limiting  the  term  of 
United  States  patents  by  prior  foreign  patents. 

The  Senate  added  a  general  clause  providing  that  certain-named  sec- 
tions of  the  revision  should  not  apply  to  any  application  filed  prior  to 
Januar}7  1,  1898,  or  to  any  patent  issued  on  such  application,  and  sec- 
tion 3  of  the  bill  was  included  in  this  recital.  The  old  statut£^^ 
4887  was  thereby  left  in  full  force  and  effect  to  limit  the  terms  of  pat- 
ents which  should  subsequently  issue  upon  applications  filed  prior 
January  1,  1898,  thus  unintentionally  creating  two  sections  4887  to 
continue  to  exist  at  one  and  the  same  time. 

No  sufficient  reason  can  be  given  for  refusing  to  give  application 
filed  prior  to  January  1,  1898,  the  same  exemption  from  limitation  by 
foreign  patents  that  is  given  by  the  act  of  March  3,  1897,  to  applica- 
tions filed  subsequent  to  January  J ,  1898.  While  it  has  never  bedii 
the  policy  of  the  Government  to  change  the  terms  of  grants  already 
made,  it  may  fix  the  terms  of  patents  to  be  granted,  irrespective  m 
the  time  when  the  applications  were  filed. 

The  limitation  of  the  term  of  American  patents  by  foreign  patedB 
is  a  great  hardship.    It  was  so  recognized  by  the  adoption  of  thffe 
amended  section  during  the  Fifty-fourth  Congress.    The  applicant  in 
this  country  can  not  control  the  time  when  his  patent  shall  issue, 
an  applicant  who  filed  his  application  prior  to  January  1,  1898, 
unfortunate  enough  to  be  involved  in  an  interference  which  may 
up  his  application  for  an  indefinite  time,  he  may  be  obliged  to  fore 
obtaining  patents  abroad.    Under  the  old  section  4887,  if  he  filed 
single  application  abroad  and  the  foreign  patent  issues  before  he  c 
obtain  his  United  States  patent,  the  term  of  his  patent  in  this  countH 
is  limited  by  the  foreign  patent.    Therefore  an  opponent  in  an  inter- 
ference proceeding,  finding  that  the  true  inventor  has  received  a  patent 
abroad,  though  he  may  not  be  able  to  defeat  the  true  inventor,  may 
delay  the  issuance  of  the  patent  for  years,  and  when  the  true  inventor 
finally  obtains  his  patent  it  is  for  a  term  which  may  be  limited  to  bH 
a  few  years,  if,  indeed,  the  term  shall  not  have  already  expired. 

As  to  all  applications  filed  on  or  after  January  1,  1898,  the  opp< 
tunity  for  this  is  entirely  wiped  out  bj^  the  act  approved  March  3, 18 
It  is  but  fair  and  just  for  the  United  States  to  relieve  present  as  w 
as  future  applicants  from  this  hardship,  and  no  opposition  can  be  m 
to  it  except  it  comes  from  those  who  may  be  seeking  to  defeat  rig 
to  patents  by  delaying  their  issuance  through  dilatory  proceedings 
interferences. 

It  is  an  absurdity  and  creates  confusion  to  have  existing  at  one  and 
the  same  time  two  sections  4887  of  the  Revised  Statutes.  The  old  sec- 
tion should  be  repealed,  as  it  was  intended  to  have  been  repealed  at  the 
time  of  the  passage  of  the  amended  section.  The  provisions  of  the 
present  bill  are  confined  solely  to  this  one  object. 

Your  committee  recommend  that  the  bill  be  passed. 
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U  Session.     j  (  No.  2737. 


REGISTRATION  OF  NAMES  OF  PERSONS,  ETC.,  ENGAGED 
IN  TRANSPORTATION  BUSINESS. 


February  7,  1901. — Kef  erred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  O'Grady,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT. 

[To  accompany  H.  K.  18109.] 

The  Committee  on  Patents,  to  whom  was  referred  House  bill  13109, 
after  having  the  same  under  consideration,  report  it  back  with  a  rec- 
ommendation that  the  bill  pass  without  amendment,  with  the  request 
that  the  letter  of  Hon.  C.  H.  Duell,  Commissioner  of  Patents,  be  made 
a  part  of  the  report. 


Department  of  the  Interior, 

United  States  Patent  Office, 

Washington,  B.  C,  January  16,  1901, 

Dear  Sir:  In  compliance  with  your  request  of  the  7th  I  have  carefully  considered 
the  bill  known  as  H.  R.  13109,  and  beg  to  submit  the  following  views: 

The  evident  purpose  of  the  bill  is  to  afford  Federal  protection  for  the  names  under 
which  persons,  firms,  or  corporations  incorporated  under  the  laws  of  the  United 
States  or  any  of  the  States  or  Territories  thereof  carry  on  the  business  of  common 
carriers  between  the  States  of  the  Union  or  the  United  States  and  its  possessions  or 
with  foreign  countries. 

The  bill  follows  the  lines,  so  far  as  applicable,  of  the  trade-mark  act,  vesting  in 
the  Commissioner  of  Patents  the  control  of  the  registration  of  such  names. 

An  examination  of  the  various  sections  discloses  that  section  1  limits  the  right  to 
persons,  firms,  or  corporations  engaged  in  interstate  or  foreign  transportation  business. 

The  second  section  sets  forth  the  manner  in  which  applications  for  registration  shall 
be  made;  forbids  the  registration  of  surnames  or  those  which  are  identical  with  other 
registered  names  or  in  such  near  resemblance  thereto  as  may  in  use  cause  confusion 
or  mistake  and  be  calculated  to  deceive;  provides,  in  cases  where  more  than  one 
application  for  registration  of  the  same  or  similar  names  are  made,  that  the  Com- 
missioner shall  determine  the  rights  of  the  respective  applicants,  and  provides  for  a 
fee  of  $25  to  cover  the  expense  of  examining  the  application,  registering  the  same, 
and  issuing  the  certificate  therefor.  This  section  follows,  so  far  as  applicable,  sec- 
tions 2  and  3  of  the  trade-mark  act  approved  March  3,  1881.  The  fee  provided  is 
the  same  as  the  fee  for  the  registration  of  a  trade-mark  and  has  been  found  by 
experience  to  be  amply  sufficient  for  all  the  expenses  connected  with  the  registration. 

Section  3  provides  for  the  issue  of  a  certificate  of  registration,  and  that  it  shall  be 
evidence  in  any  suit  in  which  the  registered  name  shall  be  brought  into  controversy. 
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Section  4  does  not  limit  the  duration  of  the  right  as  in  the  case  of  trade-marks. 
The  certificate  of  registry  of  a  trade-mark  remains  in  force  for  thirty  years,  and  may, 
at  any  time  during  the  six  months  prior  to  its  expiration,  be  renewed  for  a  like 
period  upon  the  same  terms.  I  do  not  see  any  reason  why  the  duration  of  the  right 
should  be  limited  in  the  case  of  the  registry  of  a  trade  name. 

Sections  5  and  6  provide  for  the  protection  of  the  name  registered  and  for  the  pun- 
ishment of  anyone  who  shall  fraudulently  procure  the  registration  of  such  name. 

The  value  of  trade  names  is  undeniable  and  entitled  to  all  possible  protection.  At 
the  present  time  there  is  no  Federal  statute  which  protects  the  trade  names  of  indi- 
viduals, firms,  or  corporations  engaged  in  commerce  between  the  various  States  of 
the  United  States  and  between  the  United  States  and  foreign  countries.  State 
statutes  give  inadequate  protection,  and  it  can  only  be  had  through  legislation  by 
Congress.  So  far  as  corporations  generally  are  concerned,  many  of  the  States  have 
endeavored  to  protect  the  names  of  corporations  by  providing  in  substance  that  no 
certificate  of  incorporation  of  any  proposed  corporation  having  the  same  name  as  an 
existing  domestic  corporation,  or  a  name  so  nearly  resembling  it  as  to  be  calculated 
to  deceive,  shall  be  filed  or  recorded  in  any  office  for  the  purpose  of  effecting  its 
incorporation.  Massachusetts,  New  Jersey,  New  York,  and  Ohio  have  statutes  of 
such  import. 

The  subject-matter  of  the  bill  is  one  which  appeals  so  strongly  to  the  doctrine  of 
fairness  and  equity  that  Congress,  so  far  as  possible,  should  deal  with  the  subject. 
I  respectfully  recommend  the  passage  of  the  bill. 

Respectfully,  yours,  C.  H.  Duell, 

Commissioner  of  Patents. 

Hon.  W.  S.  Kerr, 

Chairman  Committee  on  Patents, 

House  of  Representatives,  Washington,  D.  C. 

o 
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57th  Congress,  |  HOUSE  OF  REPRESENTATIVES,     j  Report 

1st  Session.     J  (  No.  779. 


Public  65 
1st  Session 

Approved  Apr.  11,  1902 

SIGNING  OF  LETTERS  PATENT. 


March  6,  1902. — Keferred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Reeves,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT. 

[To  accompany  H.  R.  12095.] 

The  Committee  on  Patents,  to  whom  was  referred  House  bill  12095, 
after  having  the  same  under  consideration,  report  it  back  with  a  unani- 
mous recommendation  that  the  bill  pass  without  amendment. 

The  bill  proposes  to  amend  section  4883  of  the  Revised  Statutes  so 
that  letters  patent  shall  be  issued  under  the  seal  of  the  Patent  Office 
and  be  signed  by  the  Commissioner  of  Patents  instead  of  being  signed 
by  the  Secretary  of  the  Interior  and  countersigned  by  the  Commis- 
sioner of  Patents,  the  object  being  to  avoid  the  unnecessary  labor  of 
having  the  Secretary  of  the  Interior  or  one  of  his  assistants  sign  these 
patents,  which  the  Secretary  says  amount  to  about  five  hundred  per 
week. 

The  bill  is  approved  and  its  passage  requested  by  the  Secretary  of 
the  Interior  in  his  letter  addressed  to  the  Speaker  of  the  House  of 
Representatives  under  date  of  February  15, 1902,  and  printed  as  House 
Document  No.  400,  Fifty-seventh  Congress,  first  session,  and  also 
recommended  by  the  Commissioner  of  Patents. 


O 


[Public— No.  65.] 


An  Act  To  amend  section  forty-eight  hundred  and  eighty-three  of 
the  Revised  Statutes,  relating  to  the  signing  of  letters  patent  for  inventions. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  section  forty-eight 
hundred  and  eighty-three  of  the  Revised  Statutes  be,  and  is  hereby, 
amended  so  as  to  read  as  follows: 

"Sec.  4883.  All  patents  shall  be  issued  in  the  name  of  the  United 
States  of  America,  under  the  seal  of  the  Patent  Office,  and  shall  be 
signed  by  the  Commissioner  of  Patents,  and  the}7  shall  be  recorded, 
together  with  the  specifications,  in  the  Patent  Office  in  books  to  be 
kept  for  that  purpose." 

Approved,  April  11,  1902. 


i 


57th  Congress,  )  HOUSE  OF  REPRESENTATIVES. 

1st  Session.  \ 


j  Report 
|  No.  780. 


Public  Resolution  35 
1st  Session 

Approved,  June  28,  1902. 

PATENT  SPECIFICATIONS  AND  DRAWINGS  IN 
PENNSYLVANIA. 


March  6,  1902. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Reeves,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT- 

[To  accompany  H.  J.  Res.  103.] 

The  Committee  on  Patents,  to  whom  was  referred  House  joint  reso- 
lution 103,  after  having  the  same  under  consideration,  unanimously 
report  it  back  with  a  recommendation  that  the  bill  pass  without  amend- 
ment. 

The  joint  resolution  provides  that  the  patent  specifications  and 
drawings  now  on  deposit  in  the  clerk's  office  of  the  United  States  dis- 
trict court  for  the  western  district  of  Pennsylvania,  in  pursuance  of 
section  490  of  the  Revised  Statutes,  may  be  removed  therefrom  and 
deposited  in  the  patent  department  of  the  Carnegie  Library,  in  the  city 
of  Pittsburg,  Pa. 

The  object  of  the  joint  resolution  is  to  provide  a  better  place  for  the 
accommodation  of  these  patent  specifications  and  drawings  and  for  their 
better  protection  and  greater  accommodation  for  their  public  use. 

The  passage  of  the  resolution  is  approved  by  the  United  States  dis- 
trict and  circuit  judges,  by  members  of  the  bar  of  Pittsburg,  and  by 
the  Commissioner  of  Patents. 


O 


[Public  Resolution — No.  35.] 


Joint  Resolution  Relative  to  the  disposition  of  patent  specifications  and 
drawings  in  the  western  district  of  Pennsylvania. 

Resolved  ~by  the  Senate  and  Souse  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  the  set  of  United  States 
patent  specifications  and  drawings  now  on  deposit  in  the  clerk's  office 
of  the  United  States  district  court  for  the  western  district  of  Pennsyl- 
vania, pursuant  to  section  four  hundred  and  ninety,  Revised  Statutes, 
be  removed  therefrom  and  deposited  in  the  patent  department  of  the 
Carnegie  Library,  in  the  city  of  Pittsburg,  Pennsylvania,  subject  to 
the  uses  specified  in  sections  four  hundred  and  ninety  and  eight  hun- 
dred and  ninety -four,  Revised  Statutes;  and  that  hereafter  the  said 
patent  department  of  the  said  Carnegie  Library  of  Pittsburg  shall  be 
the  place  of  deposit  for  the  United  States  patent  specifications  and 
drawings  referred  to  in  section  four  hundred  and  ninety,  Revised 
Statutes,  instead  of  the  clerk's  office  of  the  United  States  district  court 
for  the  western  district  of  Pennsylvania. 

Approved,  June  28,  1902. 
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April  18, 1902. — Keferred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Reeves,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT. 

[To  accompany  H.  E.  12807.] 

The  Committee  on  Patents,  to  whom  was  referred  House  bill  12807, 
respectfulty  submits  the  following  report: 

Section  4929  of  the  Revised  Statutes,  relating  to  design  patents,  is  as 
follows: 

Any  person  who,  by  his  own  industry,  genius,  efforts,  and  expense,  has  invented 
and  produced  any  new  and  original  design  for  a  manufacture,  bust,  statue,  alto- 
relievo,  or  bas-relief;  any  new  and  original  design  for  the  printing  of  woolen,  silk, 
cotton,  or  other  fabrics;  any  new  and  original  impression,  ornament,  patent  (pattern), 
print,  or  picture  to  be  printed,  painted,  cast,  or  otherwise  placed  on  or  worked  into 
any  article  of  manufacture;  or  any  new,  useful,  and  original  shape  or  configuration 
of  any  article  of  manufacture,  the  same  not  having  been  known  or  used  by  others 
before  his  invention  or  production  thereof,  or  patented  or  described  in  any  printed 
publication,  may,  upon  payment  of  the  fee  prescribed,  and  other  due  proceedings 
had,  the  same  as  in  cases  of  inventions  or  discoveries,  obtain  a  patent  therefor. 

The  bill  proposes  to  amend  said  section  of  the  Statutes  by  striking- 
out  unnecessary  language  of  the  statute  and  by  omitting  the  word 
4t  useful"  as  applied  to  design  patents  by  said  section  and  substituting 
the  word  "  ornamental." 

^  In  Smith  v.  Whitman  Saddle  Company  (148  U.  S.,  674)  Chief  Jus- 
tice Fuller  said: 

*  *  *  the  word  ' '  useful ' '  which  is  in  section  4929  was  not  contained  in  the  act 
of  1842,  *  *  *  So  that  now,  where  a  new  and  original  shape  or  configuration  of 
an  article  of  manufacture  is  claimed,  its  utility  may  be  also  an  element  for  consider- 
ation. 

Without  stating  what  consideration  can  be  given  to  u  utility"  in 
respect  to  design  patents,  the  court  in  the  same  case  approves  the  lan- 
guage used  by  Mr.  Justice  Brown  when  district  judge  for  the  eastern 
district  of  Michigan,  as  follows: 

To  entitle  a  party  to  the  benefit  of  the  act,  in  either  case  (mechanical  inventions 
or  designs),  there  must  be  originality  and  the  exercise  of  the  inventive  faculty.  In 
the  one  there  must  be  novelty  and  utility;  in  the  other,  originality  and  beauty. 
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The  court  of  appeals  of  the  District  of  Columbia,  In  re  Tournier 
(94  O.  G.,  2166),  speaking  of  these  two  Supreme  Court  decisions,  said: 

We  do  not,  however,  understand  the  court  as  intending  to  go  further  than  this, 
and  to  hold  that  functional  utility  is  to  be  regarded  as  a  controlling  or  even  an  essen- 
tial element  in  a  patent  for  a  design.  •  For  if  so,  the  design  patents  would  virtually 
be  placed  upon  the  same  footing  and  with  the  same  requirements  of  patents  for 
mechanical  inventions. 

The  United  States  circuit  court  of  appeals  for  the  second  circuit,  in 
Rowe  v.  Blodgett  (112  Fed.  Rep.,  61),  affirming  the  decision  of  the 
circuit  court,  quoted  and  adopted  the  language  which  had  been  used  in 
the  court  below,  as  follows: 

I  decide  this  case  upon  the  broader  ground  that  patents  for  designs  are  intended 
to  apply  to  matters  of  ornament,  in  which  the  utility  depends  upon  the  pleasing 
effect  imparted  to  the  eye,  and  not  upon  any  new  function.  *  *  *  Design  patents 
refer  to  appearance,  not  utility.  Their  object  is  to  encourage  works  of  art  and  decora- 
tion which  appeal  to  the  eye,  to  the  asthetic  emotions,  to  the  beautiful.  *  *  *  The 
term ' '  useful, ' '  in  relation  to  designs,  means  adaptation  to  producing  pleasant  emotions. 
"There  must  be  originality  and  beauty.    Mere  mechanical  skill  is  not  sufficient." 

Under  the  existing  statute  the  United  States  Supreme  Court  has  said 
that  consideration  may  be  given  to  the  word  "useful"  in  the  granting 
of  a  patent.  Other  courts,  in  attempting  to  define  what  consideration  | 
shall  be  given  to  the  word  "useful,"  define  it  as  "adaptation  to  pro- 
ducing pleasant  emotions."  This  has  nothing  whatever  to  do  with 
mechanical  utility. 

This  state  of  affairs  has  brought  into  the  Patent  Office  much  conten-  ! 
tion  and  some  confusion.  To  avoid  these  difficulties  and  to  make  , 
plain  the  distinction  between  mechanical  patents,  where  "utility  "is 
an  essential  element,  and  design  patents,  where  "utility"  has  nothing  \ 
to  do  with  it,  but  where  ornamentation  is  the  proper  element  of  con-  j 
sideration,  the  amendment  offered  by  this  bill  is  proposed. 

This  bill  was  prepared  and  its  passage  requested  by  the  Commis-  | 
sioner  of  Patents,  and  the  Committee  on  Patents,  after  due  consideration,  j 
unanimously  recommend  that  the  bill  pass  with  the  following  amend- 
ment: 

Amend  by  striking  out  the  word  "artistic,"  in  line  T,  on  page  1,  and 
insert  in  lieu  thereof  the  word  ''ornamental." 

i 
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Approved,  Feb,  19,  1903 

VALDEMAR  POULSEN. 


June  11,  1902. — Committed  to  the  Committee  of  the  Whole  House  and  ordered  to  be 

printed 


Mr.  Reeves,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT. 

[To  accompany  H.  R.  13307.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R. 
13307)  for  the  relief  of  Valdemar  Poulsen,  submit  the  following 
report: 

It  appears  from  the  affidavits  of  Valdemar  Poulsen,  the  patentee, 
Hugo  Pataky  and  Wilhelm  Pataky,  patent  attorneys  of  Berlin,  Ger- 
many, and  William  A.  Rosenbaum,  an  attorney  of  New  York  City, 
together  with  the  certificate  of  the  postmaster  at  New  York  City,  that 
the  patentee  forwarded  his  application  for  a  patent  from  Berlin  on 
June  15, 1899,  and  that  the  same  reached  New  York  and  was  delivered 
to  William  A.  Rosenbaum,  an  attorney  at  law,  on  June  26,  1899,  by 
registered  mail,  with  positive  instructions  to  file  the  same  on  or  before 
July  1,  1899,  at  the  Patent  Office  in  Washington,  D.  C. ;  that  through 
inadvertence,  carelessness,  or  negligence  on  the  part  of  Attorne}7  Rosen- 
baum said  application  was  not  filed  until  the  8th  day  of  July,  1899; 
that  the  time  for  filing  said  application  expired  on  the  first  or  second 
day  of  July,  1899. 

It  clearly  appears  that  the  applicant  for  the  patent  prepared  and  for- 
warded his  application  in  apt  time  to  have  had  it  filed  in  the  office  of  the 
Commissioner  of  Patents  within  the  period  limited  by  law,  and  that  the 
failure  to  have  said  application  on  file  with  the  Commissioner  of 
Patents  was  entirely  due  to  the  negligence  or  carelessness  of  Attorney 
Rosenbaum  of  New  York.  The  failure  to  file  the  application  within 
the  period  allowed  by  law  was  not  observed  at  the  Patent  Office,  and 
a  patent  was  issued  upon  said  application,  or  rather  the  subject-matter 
was  divided  and  two  patents  issued.  By  reason  of  the  failure  to  file 
the  application  within  the  period  limited  by  law  the  patents  granted 
are  invalid.  The  object  of  this  bill  is  to  validate  these  patents  issued 
as  herein  recited. 

Your  committee  is  of  the  opinion  that  inasmuch  as  the  applicant  for 
this  patent  was  guilty  of  no  negligence,  that  he  caused  his  applica- 
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tion  to  reach  America  in  time  to  have  had  it  filed  with  the  Commis- 
sioner of  Patents  in  apt  time,  and  that  the  failure  so  to  have  it  filed 
was  due  to  the  negligence  of  Attorney  Rosenbaum  through  no  fault 
or  negligence  on  the  part  of  the  applicant,  the  applicant  is  entitled 
to  have  the  patents  issued  upon  said  application  made  valid.  The  facts 
in  the  case  presents,  in  the  opinion  of  the  committee,  an  equitable 
standing  which  entitles  the  applicant  to  the  relief  sought. 

The  bill  as  amended  does  not  affect  the  law  governing  these  matters 
in  any  way  except  as  to  this  application,  and  leaves  these  patents  open 
to  any  contest  that  might  be  made  against  them  if  the  application  had 
been  filed  within  the  proper  time.  In  short,  this  bill  does  nothing- 
except  cure  the  defect  of  the  failure  to  file  the  application  in  apt  time. 

Amend  by  striking  out  all  after  the  enacting  clause  and  insert  in 
lieu  thereof  the  words  following,  to  wit: 

That  letters  patent  of  the  United  States,  granted  to  Valdemar  Poulsen,  numbered 
six  hundred  and  sixty-one  thousand  six  hundred  and  nineteen,  dated  November 
thirteenth,  nineteen  hundred,  shall  not  be  held  invalid  by  reason  of  the  lapse  of 
more  than  seven  months  between  the  time  of  filing  of  his  application  for  a 
patent  in  Denmark  and  the  filing  of  his  application  for  said  United  States  patent; 
nor  shall  the  lapse  of  said  period  of  more  than  seven  months  debar  him  from  the 
grant  of  a  patent  upon  that  portion  of  his  invention  which  was  divided  out  from  his 
original  application  in  this  country  under  the  rules  of  practice  then  prevailing  in  the 
Patent  Office;  but  the  patent  which  may  be  granted  on  said  divisional  application 
shall  expire  at  the  same  time  with  the  said  letters  patent  numbered  six  hundred  and 
sixty-one  thousand  six  hundred  and  nineteen. 


VIEWS  OF  THE  MINORITY. 


The  undersigned  member  of  the  committee  respectfully  dissents 
from  the  views  of  the  majority  expressed  in  the  foregoing  report. 

In  our  judgment  Congress  should  not  undertake  to  validate  by  an 
act  an  invalid  patent.  There  are  many  similar  cases  pending  in  the 
Patent  Office  where  American  citizens,  through  the  blunder  or  igno- 
rance of  patent  attorneys,  have  lost  their  rights,  and  Congress  should 
not  assume  to  cure  defects  from  ignorance,  stupidity,  or  carelessness 
of  attorneys  in  patent  practice. 

Undoubtedly  American  citizens  have,  with  the  knowledge  of  the 
invalidity  of  this  patent,  assumed  to  manufacture  the  device  in  the 
United  States,  as  they  have  a  legal  right  to  do.  Congress  should  not 
assume  to  destroy  such  interests  by  validating  this  illegal  patent. 

We  therefore  recommend  that  the  consideration  of  the  measure  be 
indefinitely  postponed. 

Jno.  B.  Corliss. 
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[Private— No.  620.] 

■ 

An  Act  For  the  relief  of  Valdemar  Poulsen. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  letters  patent  of  the 
United  States  granted  to  Valdemar  Poulsen,  numbered  six  hundred 
and  sixty-one  thousand  six  hundred  and  nineteen,  dated  November 
thirteenth,  nineteen  hundred,  shall  not  be  held  invalid  by  reason  of 
the  lapse  of  more  than  seven  months  between  the  time  of  filing  of  his 
application  for  a  patent  in  Denmark  and  the  filing  of  his  application 
for  said  United  States  patent;  nor  shall  the  lapse  of  said  period  of 
more  than  seven  months  debar  him  from  the  grant  of  a  patent  upon 
that  portion  of  his  invention  which  was  divided  out  from  his  original 
application  in  this  country  under  the  rules  of  practice  then  prevailing 
in  the  Patent  Office,  but  the  patent  which  may  be  granted  on  said  divi- 
sional application  shall  expire  at  the  same  time  with  the  said  letters 
patent  numbered  six  hundred  and  sixty-one  thousand  six  hundred  and 
nineteen:  Provided,  That  no  person  shall  be  held  liable  for  any 
infringement  of  the  patents  herein  referred  to  which  may  have 
occurred  prior  to  the  passage  of  this  Act. 

Approved,  February  19,  1903. 


th  Congress,  (HOUSE 
1st  Session.  f 
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June  26,  1902. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Clark,  from  the  Committee  on  Patents,  submitted  the  following 


REPORT. 

[To  accompany  H.  R.  12451.] 


The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R. 
12451)  amending  the  statutes  relating  to  patents,  relieving  medical  and 
dental  practitioners  from  unjust  burdens  imposed  by  patentees  holding 
patents  covering  methods  and  devices  for  treating  human  diseases,  ail- 
ments, and  disabilities,  beg  leave  to  submit  the  following  report  and 
recommend  that  said  bill  do  pass  with  amendments  hereinafter  men- 
tioned: 

This  bill  is  approved  by  the  State  dental  associations  of  thirty -eio; 
States  of  this  Union  as  a  measure  which  will  permit  all  legally  qualihi 
dentists  freely  to  perform  various  operations  upon  the  mouth  an 
teeth  in  the  interests  of  the  public  and  of  special  benefit  to  the  pu 

health. 

Your  committee  and  the  dental  profession  recognize  and  di 
nate  between  legitimate  patents,  which,  in  operation,  are 
cornerstones  of  all  scientific  progress,  and  other  patents  w 
be  termed  illegitimate,  and  which  have  in  the  past  been  iuj^H 
granted,  to  the  detriment  of  the  whole  people  of  the  Unit- 

The  purpose  of  the  bill  is  to  so  amend  the  law  of  patents  I 
two  classes  of  patents  clearly  unlawful,  namely: 

First.  Patents  for  methods  or  processes  or  arts  of  curing  human 
diseases,  ailments,  and  disabilities;  and, 

Secondly.  Patents  upon  devices  and  methods  of  making  devices 
intended  for  use  in  curing  disease,  or  as  substitutes  of  the  lost  part  of 
the  body,  unless  such  devices  are  of  a  nature  that  theyT  eari*&be  put  upon 
the  market  and  sold. 

As  to  the  first  class,  the  methods  or  processes  or  arts  (these  terms 
being  synonymous  in  patent  law)  therein  included  are  only  such  as 
are  to  be  practiced  directly  upon  the  body  of  the  patient — such,  for 
instance,  as  methods  of  administering  medicines,  methods  of  removing 
limbs,  teeth,  etc.;  methods  of  massage,  processes  of  preventing  decay 
of  teeth  and  other  parts  of  the  body;  in  short,  all  methods  of  directly 
treating  human  ailments. 
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It  is  open  to  doubt  whether  methods  of  this  sort  are  patentable 
under  the  present  law,  since  the  present  law  contemplates  protecting 
only  methods  relating  to  the  "useful"  or  mechanical  arts.  This  ques- 
tion, however,  has  not  been  directly  brought  up  in  the  courts  so  far  as 
is  known,  and  is  therefore  still  unsettled.  So  far  as  the  Patent  Office 
is  concerned,  the  practice  has  been  to  grant  such  patents  as  will  appear 
from  the  following  patents  granted  in  the  dental  arts: 

Patent  No.  277943;  dated  May  22,  1883;  C.  M.  Richmond.  This 
covers  a  method  of  cutting  groves  on  opposite  sides  of  a  living  tooth 
and  then  removing  the  natural  crown  with  incising  forceps.  The  pulp 
is  then  to  be  removed  by  driving  a  sharpened  orange-wood  stick  into 
the  pulp  canal,  which  is  later  filled  with  a  similar  orange-wood  stick. 

There  would,  of  course,  be  no  objection  to  grant  a  patent  for  orange 
sticks  or  pegs,  but  it  is  altogether  improper  to  grant  a  patent  on  the 
mere  method  or  manner  of  filling  the  canal. 

Patent  No.  277935;  dated  May  22,  1883;  C.  M.  Richmond.  This 
covers  a  method  of  freezing  a  tooth  by  ether  spray  isolated  from  its 
fellows  by  the  rubber  dam. 

Patent  No.  532725;  dated  January  15,  1895;  James  W.  Dennis.  A 
method  of  filling  the  teeth  b\T  coating  the  walls  of  the  cavity  with 
oxy -phosphate  or  some  varnish  and  sprinkling  over  this  finely  com- 
minuted copper;  then  more  oxy-phospnate,  in  which  perhaps  there  is 
a  supply  of  the  copper  dust,  and  toward  the  surface  amalgam  and  some- 
times gold. 

Whether  or  not  these  patents  would  be  set  aside  if  their  validity 
were  tested  in  the  courts  can  not  be  stated  with  certainty  in  the  absence 
of  a  direct  ruling,  One  of  the  patents,  that  to  Richmond,  No.  277943, 
for  a  method  of  removing  the  pulp  from  the  pulp  canal  of  the  living 
tooth  by  jamming  a  stick  into  it,  went  up  to  the  Supreme  Court  (Inter- 
national Tooth  Crown  Co.  v.  Gaylord,  140  IT.  S.)  and  was  set  aside 
for  want  of  novelty,  the  process  having  been  found  to  be  old,  but 
nothing  appears  in  the  record  to  show  that  the  validity  was  attacked 
upon  the  ground  that  the  patent  covered  matter  not  the  proper  subject 
*i  letters  patent. 

The  law  as  to  this  sort  of  patents  should  be  clearly  enunciated  by 
positive  statutes.  The  burden  of  testing  the  present  law  should  not 
be  put  upon  the  medical  or  dental  profession. 

That  patents  of  this  sort  are  obnoxious  and  are  useless  in  promoting 
the  industrial  arts  is  evident.  They  are  obnoxious  in  that  the}'  take 
away  what  every  physician  and  surgeon  should  have,  namely,  the  full, 
unhampered  right  to  cure  disease  and  relieve  human  suffering  in  any 
manner  his  judgment  may  deem  expedient,  without  fear  of  rendering 
himself  liable  for  infringement  upon  some  patent.  They  are  useless 
because  they  do  not  encourage  the  investment  of  capital  in  exploiting 
them,  since  there  is  nothing  to  manufacture  and  put  on  the  market. 

As  to  the  second  class  or  patents  the  bill  aims  to  shut  out,  they 
relate  to  devices  for  curing  disease,  etc.,  and  those  adapted  to  be 
attached  to  the  body  to  take  me  place  of  some  lost  part  thereof  where 
such  devices  can  not  be  manufactured  and  be  put  upon  the  market. 

It  is  obvious  that  this  does  not  affect  that  large  class  of  devices 
(medical  apparatus,  surgical  instruments,  dental  instruments,  artificial 
teeth,  medical  compounds,  etc.)  that  are  sold  complete  on  the  market, 
ready  for  use,  but  only  those  because'  of  the  peculiar  nature  of  which 
the  physician  or  surgeon  is  compelled  to  make  by  his  own  skill  and 
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adapt  to  the  partic  ular  exigencies  of  the  case.  Examples  of  the  sort 
of  patents  this  provision  would  have  prevented  are  indicated  by  the 
following  instances: 

Patent  No.  531092.  Dated  December  IS,  1894.  M.  P.  Boyd. 
Covers  a  method  of  packing  the  gum  portion  of  the  rubber  plate  with 
rubber  dissolved  in  chloroform,  before  flasking,  instead  of  using  strips 
of  rubber  afterwards,  as  is  commonly  done. 

Patent  No.  323306.  Dated  July  28,  1885.  Warren  R.  Evans. 
Covers  method  of  constructing  vuicanite  plate  having  a  perforated 
gold  plate  imbedded  in  the  rubber.  There  could  be  no  objection  to  a 
patent  on  the  perforated  gold  plate,  which  might  be  manufactured  and 
supplied  to  the  dentist,  but  the  patent  covers  the  method  or  manner 
of  using  this  plate. 

In  addition  to  the  foregoing  there  have  been  about  eighty  or  ninety 
patents  granted  that  would  have  been  barred  by  the  law  asked  for.  In 
none  of  them  have  the  patentees  anything  to  offer  the  practitioner  but 
sets  of  directions.  They  have  no  tools  or  materials  to  sell  or  put  on 
the  market  for  sale,  and  therefore  are  required  to  invest  no  capital 
beyond  that  invested  in  obtaining  the  patent. 

It  is  submitted  that  patents  of  this  sort,  like  those  covered  by  the 
first  branch  of  the  proposed  amendment,  are  obnoxious  in  that  they 
interfere  with  the  clear,  moral  light — in  fact,  duty — of  the  physician 
and  surgeon  to  do  for  his  patients  with  his  own  hands  whatsoever  may 
be  required  to  effect  a  cure  or  relieve  suffering.  This  right  or  duty 
of  the  surgeon  and  physician  certainly  can  not  in  this  age  be  disputed, 
and  no  statute  giving  courts  the  power  to  enjoin  them  should  be  left 
on  the  books. 

That  patents  for  articles  that  do  not  call  for  the  investment  of  cap 
ital  to  exploit  them  are  useless  in  developing  the  industrial  arts  it  is' 
thought  is  evident.    The  only  justification  for  the  patent  system  is 
that  experience  has  shown  that  capitalists  will  invest  in  perfecti 
new  appliance  and  in  creating  a  want  for  the  same  only  where  as 
ance  is  given  that  they  will  have  the  monopoly  thereof  for  at  le 
limited  time,  thus  recognizing  the  fact  that  it  is  essentially  the 
ment  of  capital  that  the  patent  system  is  designed  to  bring  about, 
far  as  the  sort  of  inventions  we  are  considering  is  concerned  a  pa 
law  is  not  needed  to  encourage  investment  to  exploit  them,  as  they  do 
not  require  the  investment  of  capital  for  their  exploitation;  in  other 
words,  there  would  be  nothing  to  justify  the  practice  of  granting  pri 
vate  monopolies  if  the  inventions  covered  by  the  propose?  amendment 
were  the  only  sort  to  be  protected. 

The  practice  of  dental  surgery  constantly  calls  for  such  unusual 
ingenuity  on  the  part  of  the  practitioner  that  it  is  no  exaggeration  at 
all  to  say  that  every  dentist  of  ability  has  made  from  one  to  a  dozen, 
and  even  more,  inventions  of  the  sort  sought  to  be  prohibited,  and 
that,  too.  without  the  faintest  idea  of  obtaining  patents.  It  is  the  com- 
mon practice  at  the  meeting  of  every  dental  sociefljHfor  its  members  to 
explain  new  devices  invented  in  the  course  of  their  daily  practice  to 
cure  some  disease  or  ailment,  and  the  notion  of  patenting  these  methods 
of  practice  never  occurs  to  the  inventors  thereof.  This  free  inter- 
change of  ideas  as  to  methods  of  practice  and  the  constant  necessity 
for  the  use  of  the  inventive  faculty  puts  it  beyond  doubt  that  the 
larger  proportion  of  the  patents  granted  in  this  line  could  be  inval- 
idated for  want  of  novelty  if  a  sufficiently  thorough  canvass  among 


dental  surgeons  were  made,  but  the  dentists  have  suffered  greatly  inN 
the  past,  and  should  not  longer  be  put  to  the  burden  of  voiding  useless 

patents. 

It  seems  clear  that  the  dental  science  needs  no  patent  law  to  4 "stimu- 
late" inventions  of  the  kind  in  question. 

Number  of  patents  affected:  Out  of  about  650,000  patents  granted 
in  all  the  arts,  about  1,300  specially  pertain  to  dental  surgery,  and  of 
this  number  probably  not  more  than  100  would  have  been  barred  by 
the  law  now  asked  for.  Truly  a  trifling  number  when  the  number  of 
professional  men  to  be  relieved  is  considered.  It  is  estimated  that 
there  are  about  35,000  licensed  dental  surgeons  in  the  United  States. 

Precedents  for  the  amendment:  There  are  many  decisions  of  the 
United  States  courts  setting  aside  patents  for  abstract  schemes  of 
keeping  books,  doing  business,  etc.,  and  it  is  thought  that  most  of  the 
methods  in  question  are  of  no  more  benefit  to  the  public  than  patents 
of  that  character.  First,  they  require  no  plant  or  factory  for  their 
exploitation;  second,  patents  on  them  are  not  needed  as  a  stimulus  to 
further  improvement,  and,  third,  as  a  corollary  to  the  foregoing,  they 
deprive  individuals  of  natural  rights  without  public  benefit. 

Instead  of  having  a  detrimental  effect  on  the  patent  system,  it  is 
believed  the  amendment  will  have  a  beneficial  effect,  in  that  it  will 
prevent  the  issuance  of  absurd  patents  and  thereby  elevate  the  patent 
system  in  the  eyes  of  the  general  public,  as  well  as  a  large  body  of 
the  learned  and  honorable  men  who  have  been  greatly  harassed  by  it 
in  the  past_  A  further  obvious  benefit,  and  a  very  material  one  to  the 

Eublic,  is  that  it  will  foster  the  growth  of  the  higli  ethical  feeling  that 
as  already  grown  so  strong  as  to  render  all  patents  that  hinder  a  den- 
tist doing  for  his  patient  whatever  he  can  do  with  his  own  hands  in 
the  treatment  of  disease  no  longer  bearable. 

Your  committee  has  authorized  this  report  to  be  submitted  to  the 
House  on  the  accompanying  bill,  and  recommends  that  the  same  be 
passed  with  the  following  amendments: 

Page  1,  lines  12  and  13,  strike  out  the  words  "substantially  com- 
lete  and  ready  for  use  or  attachment/' 

Page  2,  lines  19  and  20,  strike  out  the  words  "  substantially  com- 
]^te  and  ready  for  use  or  attachment." 

Page  3.  lines  (3  and  7,  strike  out  the  words  "  substantially  complete 
and  ready  for  use  or  attachment." 

Page  4,  lines  10  and- 11,  strike  out  the  words  "  substantially  com- 
plete and  ready  for  use  or  attachment." 

Your  committee  is  in  heart}'  sympathy  with  the  reason  and  appre- 
ciate fully  the  importance  of  the  law  of  patents.  It  recognizes  the  great 
advantages  which  have  accrued  to  the  United  States  and  to  the  world 
at  large  from  the  patent  office.  But  your  committee  also  recognizes 
that  there  are  proper  and  improper  fields  for  patents,  and  that  to 
interfere  with  the  absolute  freedom  of  the  dental  and  medical  profes- 
sions in  using  and  applying  every  possible  method  and  process  for  the 
treatment  of  diseases  of  the  human  body  would  be  inflicting  vast  injury 
to  these  professions,  to  the  public  at  large,  and  to  the  public  health 
and  comfort  of  the  people  of  the  United  States. 
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AMENDMENT  TO  SECTION  4921,  REVISED  STATUTES. 


January  5,  1903. — Keferred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Reeves,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT. 

[To  accompany  H.  K.  15607.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R. 
15607)  for  the  amendment  of  section  4921  of  the  Revised  Statutes, 
submits  the  following*  report: 

The  practice  in  England  for  many  years  was,  practically,  to  grant 
every  application  for  patent, ignoring  the  question  of  whether  the  patent 
applied  for  was  covered  by  an  existing  patent,  leaving  it  to  the  courts 
to  determine  the  rights  of  patentees  in  each  and  every  patent  when 
the  same  is  brought  into  question. 

Prior  to  1836  a  similar  practice  prevailed  in  the  United  States  and 
under  this  practice  applications  for  preliminary  injunctions  by  the 
owner  of  a  patent  were  uniformly  denied  until  such  time  as  the  patent 
had  been  adjudicated  in  the  courts  or  until  long  use  of  the  same  had 
created  the  presumption  of  public  acquiescence  in  the  validity  of  the 
patent. 

In  1836  the  corps  of  examiners  for  the  Patent  Office  was  provided 
for,  the  object  being  to  have  an  adjudication  of  the  Patent  Office  of 
the  novelty  of  the  patent  before  it  issued.  Thereafter  a  patent  was 
deemed  generally  to  be  prima  facie  evidence  of  its  own  validity,  and 
the  Supreme  Court  of  the  United  States  expressly  so  held  in  Corning 
v.  Burden  (15  Howard,  252).  Under  this  condition  of  the  lawT  the 
courts  granted  temporary  injunctions  when,  in  their  judgment  the 
merits  of  the  case  required  it. 

The  act  of  1891  gave  right  of  appeal  from  an  order  granting  or  con- 
tinuing a  preliminary  injunction;  the  act  of  February  18,  1895, 
extended  this  right  to  orders  refusing  or  dissolving  injunctions.  This 
was  superseded  by  act  of  June  6,  1900,  which  again  limned  the  right 
of  appeal  in  such  cases  to  orders  granting  or  continuing  injunctions, 
and  not  allowing  an  appeal  from  an  order  refusing  a  preliminary 
injunction. 

In  May,  1893,  the  circuit  court  of  appeals,  in  Standard  Elevator 
Company  et  al.  v.  Crane  Elevator  Company  et  al.  (56  Fed.  Rep.,  718), 
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followed  the  precedents  established  prior  to  1836  in  the  matter  of  the 
granting  of  temporary  injunction,  and  this  decision  being  binding  upon 
the  circuit  courts,  there  is  no  opportunity  existing  to  have  the  ques- 
tion of  the  right  to  obtain  a  temporary  injunction  heard  again  in  any 
of  the  courts. 

The  object  of  this  bill  is  to  enable  the  circuit  courts  to  grant  tempo- 
rary injunctions  in  cases  in  which  the  courts  think  a  temporary 
injunction  should  be  granted,  or,  in  other  words,  to  let  each  case  stand 
upon  its  own  merits  before  the  courts,  uninfluenced  by  previous  legis- 
lation or  decisions.  It  does  not  compel  the  granting  of  temporary 
injunctions  nor  interfere  with  the  discretion  of  the  courts  in  the  matter 
of  temporary  injunctions,  but,  on  the  contrary,  leaves  the  circuit  courts 
with  the  discretion  to  grant  or  refuse  temporary  injunctions  according 
to  the  merits  of  each  case. 

This  bill  was  originally  prepared  by  the  Patent  Lawyers'  Associa- 
tion of  Chicago.  This  association  communicated  with  patent  lawyers 
throughout  the  United  States,  and  has  presented  to  your  committee 
about  one  hundred  letters  from  patent  lawyers  throughout  the  United 
States,  extending  from  Maine  to  California,  all  of  whom  favor  the 
enactment  of  this  bill,  and  your  committee  is  assured  by  the  secretary 
of  the  Patent  Lawyers'  Association  of  Chicago  that  in  all  of  their 
investigation  they  have  not  received  a  single  letter  opposing  the  enact- 
ment of  this  bill;  the  enactment  is  also  recommended  by  the  Commis- 
sioner of  Patents. 

Accordingly,  your  committee  recommends  that  the  bill  do  pass  with 
the  following  amendments: 

In  lines  6  and  7  strike  out  the  words  "on  the  mere  ground"  and 
insert  in  lieu  thereof  the  words  "for  the  sole  reason,"  and  after  the 
word  "adjudicated,"  in  line  8,  add  the  following: 

Provided, ,  That  this  act  shall  not  in  any  way  apply  to  any  suit  at  law  or  in  equity 
pending  at  the  time  of  the  final  passage  of  this  act. 
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AMENDMENT  OF  SECTIONS  875  AND  4071,  REVISED 
STATUTES. 


January  13,  1903. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Reeves,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT. 

[To  accompany  H.  R.  16403.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (II.  R. 
16403)  for  the  amendment  of  sections  S75  and  4071  of  the  Revised 
Statutes  of  the  United  States,  submit  the  following  report : 

This  bill  does  not  propose  to  change  the  existing  statute,  except  to 
add  thereto  the  right  of  the  Commissioner  of  Patents  to  issue  letters 
rogatory  and  providing  for  the  execution  of  letters  rogatory  issued 
from  foreign  patent  offices. 

This  bill  was  prepared  by  the  Commissioner  of  Patents,  with  the 
concurrence  and  approval  of  the  Secretary  of  State  and  the  Secretary 
of  the  Interior,  as  shown  by  the  following  correspondence: 

Department  of  the  Interior, 

Washington,  January  5,  1908. 
Sir:  I  transmit  herewith  a  copy  of  a  bill  authorizing  the  issuance  of  letters  roga- 
tory by  the  Commissioner  of  Patents  and  providing  for  execution  of  letters  rogatory 
issued  from  foreign  patent  offices,  together  with  a  copy  of  a  letter  from  the  Commis- 
sioner of  Patents  explanatory  thereof. 

This  bill  has  the  approval" of  the  honorable  Secretary  of  State  and  I  have,  there- 
fore, the  honor  to  commend  it  to  your  favorable  consideration,  with  a  view  to  its 
introduction  and  early  enactment  as  a  law  by  Congress. 

Very  resj>ectfullv,  E.  A.  Hitchcock, 

Secretary. 

Hon.  Walter  Reeves, 

Chairman  Committee  on  Patents,  House  of  Representatives. 


Department  ok  the  Interior, 
United  States  Patent  Office, 
Washington,  D.  C,  January  5,  190S. 
Sit;:  Complying  with  your  ropiest  received  to-day,  I  inclose  for  transmission  to  the 
pn.jH-r  committees  of  Congress  two  copies  of  a  draft  of  a  bill  authorizing  the  issuance 
of  letters  rogatory  by  the  Commissioner  of  Patents,  and  providing  for  the  execution 
of  U  tters  rogatory  issued  from  foreign  patent  offices,  in  the  form  for  which  the  Sec- 
retary of  State  has  expressed  his  preference  by  his  letter  of  the  24th  ultimo. 
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This  bill,  in  its  first  section,  amends  section  875  of  the  Revised  Statutes  so  as  to 
empower  the  Commissioner  of  Patents  to  issue  letters  rogatory,  to  take  the  testimony 
of  any  witness  in  a  foreign  country  to  be  used  in  a  cause  pending  in  the  United  States 
Patent  Office,  and  the  second  section  amends  section  4071  of  the  Revised  Statutes  so 
as  to  require  and  permit  the  execution  of  letters  rogatory  issued  by  the  patent  offices 
of  such  foreign  powers  as  require  and  permit  corresponding  letters  issued  by  the 
Commissioner  of  Patents  in  this  country  to  be  executed  within  their  territories. 

This  bill,  to  amend  these  two  sections  of  the  Revised  Statutes  as  above  stated,  was 
prepared  by  me  pursuant  to  the  request  of  the  Department  of  State,  the  necessity  for 
some  legislation  of  this  sort  having  been  disclosea  in  correspondence  upon  the  sul>- 
ject  of  the  issuance  of  letters  rogatory  by  the  Commissioner  of  Patents.  The  amend- 
ments contained  in  the  within  proposed  bill  are,  in  my  opinion,  of  considerable 
importance  in  the  operations  of  the  Patent  Office,  and  it  would  be  well  if  they  could 
be  enacted  into  law  at  an  early  date. 
Very  respectfully,  yours, 

F.  I.  Allen,  Commissioner. 

The  Secretary  of  the  Interior. 

This  bill  being  important  in  the  administration  of  the  office  of  the 
Commissioner  of  Patents,  and  its  necessity  having  been  developed  by 
the  Secretary  of  State  in  his  communications  with  foreign  countries, 
and  the  bill  having  been  prepared  by  the  Commissioner  of  Patents  at 
the  instance  and  request  of  the  Secretary  of  State,  and  having  the 
approval  of  that  officer,  together  with  the  approval  of  the  Secretary  of 
the  Interior,  the  committee  recommends  that  the  bill  do  pass. 
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TO  EFFECTUATE  THE  PROVISIONS  OF  THE  ADDITIONAL  ACT  OF  THE 
INTERNATIONAL  CONVENTION  FOR  THE  PROTECTION  OF  INDUS- 
TRIAL PROPERTY. 


Januaey  31,  1903. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Currier,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT. 

[To  accompany  H.  R.  17085.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R. 
17085)  to  effectuate  the  provisions  of  the  additional  act  of  the  Inter- 
national Convention  for  the  Protection  of  Industrial  Property,  having 
had  the  same  under  consideration,  beg  leave  to  report  it  back  to  the 
House  without  amendment  and  with  the  recommendation  that  it  do 
pass. 

The  purpose  of  the  first  section  of  the  bill  is  to  cany  into  effect  the 
provisions  of  an  additional  act  concluded  at  Brussels,  December  14, 
1900,  by  the  Convention  for  the  International  Protection  of  Industrial 
Property,  which  act  modified  the  act  of  the  convention  of  March  20, 
1883. 

The  United  States  Government  was  represented  at  this  convention, 
and  the  other  Governments  participating  in  the  convention  were  Bel- 
gium, Brazil,  Denmark,  the  Dominican  Republic,  Spain,  France,  Great 
Britain,  Italy,  Japan,  Norway,  Netherlands,  Portugal,  Servia,  Sweden, 
Switzerland,  and  Tunis. 

Article  4  of  this  convention  is  as  follows: 

Anyone  who  shall  have  regularly  deposited  an  application  for  a  patent  of  inven- 
tion, of  an  industrial  model,  or  design,  of  a  trade  or  commercial  mark,  in  one  of  the 
contracting  States,  shall  enjoy  for  the  purpose  of  making  the  deposit  in  the  other 
States,  and  under  reserve  of  the  rights  of  third  parties,  a  right  of  priority  during  the 
periods  hereinafter  mentioned. 

In  consequence  the  deposit  subsequently  made  in  one  of  the  other  States  of  the 
Union  before  the  expiration  of  these  periods  can  not  be  invalidated  by  acts  per- 
formed in  the  interval,  especially  by  another  deposit,  by  the  publication  of  the 
invention  or  its  working,  by  the  sale  of  copies  of  the  design  or  model,  by  the  employ- 
ment of  the  mark. 

The  periods  of  priority  above  mentioned  shall  be  twelve  months  for  patents  of 
invention  and  four  months  for  designs  or  industrial  models,  as  well  as  for  trade  or 
commercial  marks. 
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PROTECTION  OF  INDUSTRIAL  PROPERTY. 


Section  4887  of  the  Revised  Statutes,  as  amended  in  1897,  required 
that  an  inventor  should  file  his  application  in  this  country  within  seven 
months  from  the  date  of  his  application  for  a  foreign  patent,  to  avoid 
the  bar  which  would  otherwise  be  created  by  the  issuance  of  a  patent 
abroad  prior  to  the  issue  of  his  patent  in  this  country.  The  extension 
of  this  period  of  priority  to  twelve  months  instead  of  the  term  of 
seven  months,  which  had  been  before  provided,  made  it  necessary 
that  action  should  be  taken  by  Congress  to  amend  this  section  of  the 
Revised  Statutes  to  give  effect  to  the  provision  of  this  article  4  of  the 
convention,  and  section  1  of  the  present  bill  amends  section  4887  so  as 
to  do  this.  The  reciprocit}T  provisions  of  this  section  will  carry  out 
the  language  of  article  4,  hereinbefore  mentioned,  and  provide  that 
the  extension  of  the  period  of  priority  from  seven  months  to  twelve 
months  is  applicable  only  to  citizens  of  countries  which  give  our  citi- 
zens a  similar  privilege. 

The  following  countries  have  adopted  legislation  giving  full  force 
and  effect  to  the  provisions  of  the  additional  act,  either  in  the  form  of 
a  general  act  approving  and  giving  force  to  the  additional  act  or  by  a 
specific  amendment  to  their  laws  providing  for  carrying  into  force  the 
provisions  of  the  additional  act  as  regards  the  extension  of  the  '  *  delay 
and  priority"  to  twelve  months:  Belgium  (December 9,  1901;  general 
act),  Denmark  (March  29,  1901;  specific  act),  France  (December  13, 
1901;  general  act),  Great  Britain  (August  17,  1901;  specific  act),  Italy 
(December  12,  1901;  general  act),  Japan  (Februarv  12,  1901;  specific 
act),  Netherlands  (July  7,  1902;  general  act),  Norway  (March  29, 1902; 
specific  act),  Portugal  (May  21, 1896;  generalact),  Spain  (May  16, 1902; 
specific  act),  Sweden  (May  9,  1902;  specific  act),  Switzerland  (March  27, 
1901;  general  act),  and  Tunis  (December  13,  1901;  general  act). 

Germany  has  not  yet  formally  adhered  to  the  convention,  but  your 
committee  is  informed  that  legislation  is  now  pending,  and  will  soon 
be  adopted,  giving  full  force  and  effect  to  the  convention,  including 
the  additional  act. 

Brazil,  Dominican  Republic,  and  Servia  were  represented  at  the 
Brussels  conference.  None  of  these  countries  have  as  yet  adopted 
legislation  giving  force  and  effect  to  the  provisions  of  the  additional 
act,  but  it  is  believed  that  all  of  these  countries  will  soon  ratify  the  act. 

The  last  clause  of  section  1  of  the  bill,  beginning  at  line  17,  page  3, 
is  intended  to  prevent  this  amended  section  4887  from  being  construed 
to  extend  the  period  of  two  years,  which  is  permitted  by  section  4886 
prior  to  filing'  the  application  in  this  country. 

Section  2  of  this  bill  is  intended  to  permit  oaths  executed  in  foreign 
countries,  in  applications  for  letters  patent  to  be  filed  in  this  countiy, 
to  be  taken  before  judges  or  magistrates  of  those  countries  who  are 
authorized  to  administer  oaths  there.  The  reason  for  this  is  that 
notaries  public  are  not  always  authorized  to  administer  oaths,  and  this 
extends  the  power  to  take  the  oath  before  any  authorized  local 
officers,  proof  of  their  authority  being  made  by  certificate  of  the  for- 
eign representatives  of  this  country. 

Section  3  of  the  bill,  which  amends  section  4886  of  the  Revised 
Statutes,  is  intended  to  permit  foreign  executors  or  administrators  to 
apply  for  patent  upon  the  right  of  deceased  foreign  inventors,  as  at 
the  present  time  it  would  be  necessary  for  such  officers  to  take  out 
ancillary  letters  of  administration  for  this  purpose  in  this  country. 

Section  4  of  this  bill  amends  section  4902  of  the  Revised  Statutes, 
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which  authorizes  the  filing  of  caveats,  so  as  to  extend  its  privileges  to 
foreigners,  as  well  as  to  citizens  of  the  United  States.  This  gives  to 
the  subject  of  caveats  the  same  breadth  as  has  been  already  given  by 
section  4886  to  the  matter  of  applications  for  patents  for  inventions  by 
foreigners;  01;,  in  other  words,  we  no  longer  discriminate  against  for- 
eigners in  respect  to  caveats,  as  we  have  long  since  ceased  to  discrimi- 
nate against  them  in  respect  to  applications  for  letters  patent. 


O 


[Public— No.  169.] 


An  Act  To  effectuate  the  provisions  of  the  additional  act  of  the 
international  convention  for  the  protection  of  industrial  property. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  section  f  oily-eight  hun- 
dred and  eighty -seven  of  the  Revised  Statutes  is  amended  by  chang- 
ing the  word  "seven"  to  "twelve,"  and  by  inserting  after  the  word 
"months"  the  words  "in  cases  within  the  provisions  of  section  forty- 
eight  hundred  and  eighty-six  of  the  Revised  Statutes,  and  four  months, 
in  cases  of  designs,"  and  by  adding  the  following  words:  "An  applica- 
tion for  patent  for  an  invention  or  discovery  or  for  a  design  filed  in 
this  country  by  any  person  who  has  previously  regularly  filed  an  appli- 
cation for  a  patent  for  the  same  invention,  discovery,  or  design  in  a 
foreign  country  which,  by  treaty,  convention,  or  law,  affords  similar 
privileges  to  citizens  of  the  United  States  shall  have  the  same  force 
and  effect  as  the  same  application  would  have  if  filed  in  this  country 
on  the  date  on  which  the  application  for  patent  for  the  same  invention, 
discovery,  or  design  was  first  filed  in  such  foreign  country,  provided 
the  application  in  this  country  is  filed  within  twelve  months  in  cases 
within  the  provisions  of  section  fotty-eight  hundred  and  eighty-six  of 
the  Revised  Statutes,  and  within  four  months  in  cases  of  designs,  from 
the  earliest  date  on  which  any  such  foreign  application  was  filed.  But 
no  patent  shall  be  granted  on  an  application  for  patent  for  an  invention 
or  discovery  or  a  design  which  had  been  patented  or  described  in  a 
printed  publication  in  this  or  any  foreign  country  more  than  two  years 
before  the  date  of  the  actual  filing  of  the  application  in  this  country, 
or  which  had  been  in  public  use,  or  on  sale  in  this  country  for  more 
than  two  years  prior  to  such  filing;"  so  that  the  section  so  amended 
shall  read: 

"Sec.  4887.  No  person  otherwise  entitled  thereto  shall  be  debarred 
from  receiving  a  patent  for  his  invention  or  discovery,  nor  shall  any 
patent  be  declared  invalid  by  reason  of  its  having  been  first  patented 
or  caused  to  be  patented  by  the  inventor  or  his  legal  representatives 
or  assigns  in  a  foreign  country,  unless  the  application  for  said  foreign 
patent  was  filed  more  than  twelve  months,  in  cases  within  the  pro- 
visions of  section  forty-eight  hundred  and  eighty-six  of  the  Revised 
Statutes,  and  four  months  in  cases  of  designs,  prior  to  the  filing  of  the 
application  in  this  country,  in  which  case  no  patent  shall  be  granted 
in  this  country. 

"An  application  for  patent  for  an  invention  or  discovery  or  for  a 
design  filed  in  this  country  by  any  person  who  has  previously  regu- 
larly filed  an  application  for  a  patent  for  the  same  invention,  discovery, 
or  design  in  a  foreign  country  which,  by  treaty,  convention,  or  law, 
affords  similar  privileges  to  citizens  of  the  United  States  shall  have 
the  same  force  and  effect  as  the  same  application  would  have  if  filed 
in  this  country  on  the  date  on  which  the  application  for  patent  for 
the  same  invention,  discovery,  or  design  was  first  filed  in  such  foreign 
country,  provided  the  application  in  this  country  is  filed  within  twelve 
months  in  cases  within  the  provisions  of  section  forty-eight  hundred 
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and  eighty-six  of  the  Revised  Statutes,  and  within  four  months  in 
cases  of  designs,  from  the  earliest  date  on  which  any  such  foreign 
application  was  filed.  x  But  no  patent  shall  be  granted  on  an  applica- 
tion for  patent  for  an  invention  or  discovery  or  a  design  which  had 
been  patented  or  described  in  a  printed  publication  in  this  or  any  for- 
eign country  more  than  two  years  before  the  date  of  the  actual  filing 
of  the  application  in  this  country,  or  which  had  been  in  public  use  or 
on  sale  in  this  country  for  more  than  two  years  prior  to  such  filing." 

Sec.  2.  That  section  forty-eight  hundred  and  ninety-two  of  the 
Revised  Statutes  is  amended  by  inserting  after  the  words  "  notary 
public"  the  words  "  judge  or  magistrate  having  an  official  seal  and 
authorized  to  administer  oaths,"  and  by  adding  at  the  end  thereof  the 
words  "whose  authority  shall  be  proved  by  certificate  of  a  diplomatic 
or  consular  officer  of  the  United  States;"  so  that  the  section  so 
amended  shall  read: 

"Sec.  4892.  The  applicant  shall  make  oath  that  he  does  verily 
believe  himself  to  be  the  original  and  first  inventor  or  discoverer  of 
the  art,  machine,  manufacture,  composition,  or  improvement  for  which 
he  solicits  a  patent;  that  he  does  not  know  and  does  not  believe  that 
the  same  was  ever  before  known  or  used;  and  shall  state  of  what 
country  he  is  a  citizen.  Such  oath  may  be  made  before  any  person 
within  the  United  States  authorized  by  law  to  administer  oaths,  or, 
when  the  applicant  resides  in  a  foreign  country,  before  any  minister, 
charge  d'affaires,  consul,  or  commercial  agent  holding  commission 
under  the  Government  of  the  United  States,  or  before  any  notary  pub- 
lic, judge,  or  magistrate  having  an  official  seal  and  authorized  to 
administer  oaths  in  the  foreign  country  in  which  the  applicant  may 
be,  whose  authority  shall  be  proved  by  certificate  of  a  diplomatic  or 
consular  officer  of  the  United  States." 

Sec.  3.  That  section  forty-eight  hundred  and  ninety-six  of  the 
Revised  Statutes  is  amended  by  adding  thereto  the  following  sentence: 
"The  executor  or  administrator  duly  authorized  under  the  law  of  any 
foreign  country  to  administer  upon  the  estate  of  the  deceased  inventor 
shall,  in  case  the  said  inventor  was  not  domiciled  in  the  United  States 
at  the  time  of  his  death,  have  the  right  to  apply  for  and  obtain  the 
patent.  The  authority  of  such  foreign  executor  or  administrator  shall 
be  proved  by  certificate  of  a  diplomatic  or  consular  officer  of  the  United 
States;"  so  that  the  section  so  amended  shall  read  as  follows: 

"  Sec.  4896.  When  any  person,  having  made  any  new  invention  or 
discovery  for  which  a  patent  might  have  been  granted,  dies  -before  a 
patent  is'  granted,  the  right  of  applying  for  and  obtaining  the  patent 
shall  devolve  on  his  executor  or  administrator,  in  trust  for  the  heirs  at 
law  of  the  deceased,  in  case  he  shall  have  died  intestate;  or  if  he  shall 
have  left  a  will  disposing  of  the  same,  then  in  trust  for  his  devisees, 
in  as  full  manner  and  on  the  same  terms  and  conditions  as  the  same 
might  have  been  claimed  or  enjoyed  by  him  in  his  lifetime;  and  when 
the  application  is  made  by  such  legal  representatives,  the  oath  or 
affirmation  required  to  be  made  shall  be  so  varied  in  form  that  it  can 
be  made  b}7  them.  The  executor  or  administrator  duly  authorized 
under  the  law  of  any  foreign  country  to  administer  upon  the  estate  of 
the  deceased  inventor  shall,  in  case  the  said  inventor  was  not  domiciled 
in  the  United  States  at  the  time  of  his  death,  have  the  right  to  apply 
for  and  obtain  the  patent.    The  authority  of  such  foreign  executor  or 
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administrator  shall  be  proved  by  certificate  of  a  diplomatic  or  consulai 
officer  of  the  United  States." 

Sec.  4.  That  section  forty -nine  hundred  and  two  is  amended  by 
striking  out  the  words  "citizen  of  the  United  States"  in  the  first  line 
thereof,  and  substituting  the  word  "person"  in  place  thereof,  and  by 
striking  out  the  last  clause  of  said  section;  so  that  this  section  so 
amended  shall  read  as  follows: 

"Sec.  4902.  Any  person  who  makes  any  new  invention  or  discovery 
and  desires  further  time  to  mature  the  same  may,  on  payment  of  the 
fees  required  by  law,  file  in  the  Patent  Office  a  caveat  setting  forth  the 
design  thereof  and  of  its  distinguishing  characteristics  and  praying 
protection  of  his  right  until  he  shall  have  matured  his  invention.  Such 
caveat  shall  be  filed  in  the  confidential  archives  of  the  office  and  pre- 
served in  secrecy,  and  shall  be  operative  for  the  term  of  one  year  from 
the  filing  thereof;  and  if  application  is  made  within  the  year  by  any 
other  person  for  a  patent  with  which  such  caveat  would  in  any  manner 
interfere  the  Commissioner  shall  deposit  the  description,  specification, 
drawings,  and  model  of  such  application  in  like  manner  in  the  confi- 
dential archives  of  the  office  and  give  notice  thereof  by  mail  to  the 
person  by  whom  the  caveat  was  filed.  If  such  person  desires  to  avail 
himself  of  his  caveat  he  shall  file  his  description,  specifications,  draw- 
ings, and  model  within  three  months  from  the  time  of  placing  the 
notice  in  the  post-office  in  Washington,  with  the  usual  time  required 
for  transmitting  it  to  the  caveator  added  thereto,  which  time  shall  be 
indorsed  on  the  notice." 

Approved,  March  3,  1903. 


58th  Congress 


58th  Congress,  )  HOUSE  OF  REPRESENTATIVES,  j  Report 
M  Session.     j  j   No.  12. 


PROTECTION  TO  EXHIBITORS  AT  THE  LOUISIANA 
PURCHASE  EXPOSITION. 


December  17,  1903. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Sulzer,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT. 

[To  accompany  H.  E.  5059.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R. 
5059)  to  afford  protection  to  exhibitors  of  foreign  literary,  artistic, 
and  musical  works  at  the  Louisiana  Purchase  Exposition,  have  had 
the  same  under  consideration  and  beg  leave  to  report: 

The  bill  is  intended  for  the  temporary  protection  of  exhibitors  of 
foreign  literary,  artistic,  or  musical  works  at  the  Louisiana  Purchase 
Exposition.  It  has  for  its  purpose  the  avoidance  of  the  risk  that  would 
be  incurred  under  the  wording  of  the  existing  statutes  by  exhibitors 
of  such  productions  that  their  designs  or  the  texts  of  their  books  or 
their  works  of  music  might  be  appropriated  to  their  disadvantage. 
Under  provisions  of  the  present  copyright  statutes  it  is  necessary  that 
a  work  to  secure  protection  in  the  United  States  must  be  manufactured 
within  the  territory  of  the  United  States,  or  must  be  brought  into  pub- 
lication in  this  country  not  later  than  the  day  of  its  publication  in  the 
country  of  origin.  It  is,  of  course,  however,  almost  a  matter  of  rou- 
tine that  the  works,  the  copies  of  which  will  be  exhibited  at  St.  Louis, 
will  already  have  been  brought  into  publication  in  the  country  of 
origin. 

It  is  partly  through  the  fact  of  such  publication  that  the  work  of  art 
or  the  work  of  literature  or  musical  composition  has  been  tested  and 
shown  to  possess  sufficient  merit  and  prestige  to  warrant  the  expendi- 
ture of  labor  and  of  money  for  the  presentation  of  copies  for  exhibi- 
tion. On  account  of  the  ground  of  this  doubt  in  the  regard  to  the 
protection  of  the  copyright  in  their  exhibits,  foreign  publishers, 
together  with  their  artists,  authors,  and  composers,  had  found  ground 
for  hesitancy  in  regard  to  making  up  exhibits  for  St.  Louis.  The 
Association  of  German  Publishers  had,  a  year  back,  actually  passed  a 
resolution  declining  to  make  any  exhibit  of  books  at  St.  Louis.  This 
resolution  has  been  rescinded  with  the  understanding  that  legislation 
would  be  secured  under  which  their  exhibits  could  be  protected.  It 
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seems  of  essential  importance,  if  exhibits  of  individual  literary,  artistic, 
and  commercial  value  are  to  be  secured,  that  this  protection  should  be 
insured  for  the  exhibitors  or  for  the  owners  of  the  several  copyrights. 

It  is  to  be  noted  that  the  protection  to  exhibits  extends  for  a  term 
of  two  years — that  is  to  say,  from  one  year  from  the  day  of  the  close 
of  the  exposition.  For  such  articles  as  are  likely  to  prove  of  interest 
to  American  purchasers,  the  exhibitor  or  owner  of  copj^right  is  at  lib- 
erty within  that  term  to  take  the  necessary  steps  for  securing  Ameri- 
can copyright.  Such  copyright,  however,  can  be  secured  only  by 
compliance  with  the  provision  of  the  existing  statute  under  which  the 
editions  of  books,  the  works  of  music,  or  the  impressions  of  works  of 
art  shall  be  produced  in  this  country.  The  prospect  of  securing  the 
introduction  for  permanent  sale  in  the  American  market  of  selected 
works  of  art  and  literature  is,  of  course,  of  advantage  to  American 
consumers,  while  the  work  in  producing  the  American  editions  or  im- 
pressions of  such  works  will  be  of  advantage  to  the  American  laborer. 

The  bill  has  also  been  submitted  to  and  considered  by  the  Librarian 
of  Congress  and  approved  by  him,  as  appears  from  the  following  let- 
ter of  the  register  of  copyrights: 

In  response  to  the  request  of  Senator  Kittredge,  chairman  of  the  Senate  Com- 
mittee on  Patents,  to  which  was  referred  Senate  bill  No.  2022,  for  a  statement  in 
regard  to  the  bill,  I  beg  leave  to  say  that  the  bill  is  substantially  a  print  of  the  draft 
formulated  by  me  in  response  to  a  request  from  Dr.  Skiff,  director  of  exhibits  for  the 
St.  Louis  World's  Fair,  which  was  submitted  to  you  on  November  17,  approved,  and 
transmitted  by  you  to  Dr.  Skiff. 

The  bill  grants  copyright  protection  to  all  literary,  artistic,  and  musical  works 
exhibited  at  the  coming  World's  Fair  upon  the  delivery  of  one  copy  of  each  work  to 
the  copyright  office  and  the  payment  of  the  present  fees  for  registration  and  certificate. 

The  bill  differs  from  the  copyright  laws  now  in  force  as  follows: 

1.  It  permits  registration  for  copyright  protection  only  for  a  limited  period,  namely, 
until  the  closing  day  of  the  fair,  November  30,  1904. 

2.  It  will  give  protection  to  works  already  published. 

3.  The  term  of  the  protection  is  limited  to  two  years. 

4.  All  formalities  are  remitted  except  the  payment  of  the  fees  and  the  deposit  of 
one  copy  of  each  article. 

The  bill  also  provides  that  during  the  two  years'  term,  upon  the  deposit  at  the 
copyright  office  of  two  copies  of  the  original  text  of  any  book,  or  of  a  translation  of 
it  in  the  English  language  printed  from  type  set  in  the  United  States,  or  two  copies 
of  any  photograph,  chromo,  or  lithograph  made  within  the  United  States,  the  copy- 
right protection  will  be  extended  complying  with  the  stipulations  as  to  American 
manufacture,  contained  in  the  present  copyright  law. 

This  bill  is  devised  to  give,  with  as  few  formalities  as  possible,  the  protection  re- 
quired to  induce  foreign  producers  of  literary  and  artistic  works  to  contribute  to  the 
exposition,  and  at  the  same  time  to  open  the  way  for  compliance  with  the  stipula- 
tions of  the  present  copyright  laws,  so  as  to  secure  protection  for  the  full  term  therein 
provided  for. 

KespectfuUy,  Thorvald  Solbeeg, 

Register  of  Cojiyrights. 

Your  committee  therefore  recommend  the  passage  of  the  bill. 
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58th  Congress,  )  HOUSE  OF  REPRESENTATIVES,    j  Report 
U  Session.      f  {  No.  1287. 

^Public  165 
3d  Session 

Approved,  Mar  5,  1905 

AMENDING  SECTION  4952  OF  THE  REVISED  STATUTES. 


March  1,  1904. — Keferred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Currier,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT. 

[To  accompany  H.  R.  6487.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R. 
0487)  for  the  amendment  of  section  4952  of  the  Revised  Statutes,  sub- 
mit the  following  report: 

This  bill  deals  solely  with  books,  and  the  purpose  of  the  measure  is 
to  secure  for  the  authors  or  owners  of  the  copyrights  of  books  in 
languages  other  than  English  the  same  measure  of  protection  as  is  at 
present  accorded  to  works  by  American  authors  or  to  works  by 
British  authors  which  have  been  entered  for  copyright  under  the 
American  law. 

Some  legislation  of  this  kind  is  not  only  required  to  make  good  the 
intention  of  the  act  of  March  3,  1891,  to  secure  copyright  protection 
in  the  United  States  to  foreign  authors,  but  also  to  insure  that  inter- 
national reciprocity  in  relation  to  copyright  which  the  enactment  of 
the  international  copyright  law  was  expected  to  bring  about. 

The  act  of  March  3,  1891  (26  Stat.  L.,  1106),  provides  that  the  citi- 
zens of  an}^  foreign  country  in  whose  favor  a  copyright  proclamation 
has  been  made  can  obtain  copyright  in  the  United  States.  Such 
proclamations  have  been  issued  in  favor  of  the  citizens  of  14  foreign 
countries.  The  authors  of  those  countries,  therefore,  may  secure  the 
privileges  conferred  by  the  copyright  laws  of  the  United  States  upon 
complying  with  the  following  statutory  formalities: 

1.  File  for  record  in  the  copyright  office  the  titles  of  their  books  on  or  before  the 
day  of  first  publication. 

2.  Deposit  in  the  Library  of  Congress  two  copies  of  such  books  not  later  than  the 
day  of  first  publication,  printed  from  type  set  within  the  limits  of  the  United  States, 
or  from  plates  made  therefrom. 

3.  Print  in  "the  several  copies  of  every  edition  published,"  the  statutory  notice 
of  copyright. 

This  statute  had  for  its  avowed  purpose  the  concession  of  the  copy- 
right protection  of  the  American  law  to  authors  who  were  not  citizens 
or  not  residents  of  the  United  States,  in  so  far  as  such  authors  were 
citizens  of  States  the  laws  of  which  granted  a  reciprocal  protection  in 
their  own  territories  to  American  authors. 
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While  copyright  entries  have  been  made  under  the  proclamations 
referred  to  above  to  secure  protection  upon  foreign  works  of  art, 
music,  dramas,  engravings,  etc.,  there  have  been  scarcely  any  entries 
for  books  b}T  the  living  authors  of  continental  Europe.  The  reason 
for  this  is  that  foreign  authors  of  books  in  other  languages  than 
English  have  found  it  practically  impossible  to  comply  with  the  stat- 
utory provisions  set  out  above. 

Under  the  conditions  provided  for  in  the  law  a  work  to  secure  copy- 
rights must  be  printed  and  published  in  this  country  not  later  than  the 
date  of  its  publication  in  any  Other  country.  The  editions  published 
in  this  country  must  be  manufactured  from  type  set  within  the  limits 
of  the  United  States. 

It  is  obviously  difficult  for  a  foreign  author  to  decide  in  advance 
whether  his  book  ma}r  count  upon  such  a  sale  in  the  United  States  as 
to  warrant  the  printing  of  a  separate  edition  here,  and  the  almost 
complete  failure  of  authors  of  books  in  other  languages  than  English 
to  take  advantage  of  the  copjTight  laws  is  due  to  this  difficulty  of 
arranging  to  make  the  deposit  of  American  type-set  copies  before  the 
publication  of  the  original  editions  of  their  books. 

On  account  of  this  difficulty  foreign  authors,  except  English  authors, 
have  secured  practically  no  advantage  from  the  international  provisions 
in  the  present  cop}a*ight  statute. 

The  obvious  remedy  would  be  to  allow  a  reasonable  period  of  time 
during  which  the  foreign  author  might  arrange  to  comply  with  the 
requirements  of  American  manufacture. 

H.  R.  6487  proposes  in  this  direction  to  provide  that  in  the  case  of 
the  author  of  a  book  in  some  language  other  than  English  who  ha's 
not  been  able  to  comply  with  the  present  statutory  formalities  before 
the  publication  of  his  work  abroad,  and  has  thus  failed  to  secure  a 
United  States  cop}7right  for  his  original  work,  he  may  still  obtain  that 
right  if  within  twelve  months  after  the  tirst  publication  of  his  work 
abroad  he  is  able  to  produce  an  authorized  translation  of  his  book  into 
English,  printed  from  type  set  in  the  United  States  or  from  plates 
made  therefrom;  provided,  however,  that  his  translation  is  the  first 
translation  registered  for  copyright  since  the  publication  of  his  orig- 
inal book. 

The  increasing  dissatisfaction  on  the  part  of  the  authors  of  the  Con- 
tinent has  caused  several  attempts  to  be  made,  particular^  in  Germany 
and  in  France,  for  the  repeal  of  the  cop}^right  conventions  now  in 
force  between  the  United  States  and  the  states  of  Europe. 

Unless  this  well-founded  grievance  on  the  part  of  the  continental 
authors  can  be  remedied,  or  can  at  least  be  lessened,  these  international 
copyright  arrangements,  which  it  has  taken  the  labor  of  half  a  century 
or  more  to  bring  about,  will  be  repealed  on  the  ground  that  the}^  are 
not  giving  to  the  authors  of  the  Continent  the  protection  that  was 
promised  or  that  is  the  offset  of  the  protection  accorded  to  American 
authors  in  the  continental  countries. 

The  change  proposed  in  the  present  bill  provides  simpl\r  that,  when 
a  translation  has  once  secured  the  protection  of  the  law,  the  produc- 
tion of  any  unauthorized  translations  of  the  same  work  shall  be 
prohibited. 

Under  the  provisions  of  this  bill  the  author,  in  order  to  secure  the 
benefit  of  copyright,  must  be  the  first  to  file  a  translation,  even  during 
the  twelve  months'  term  provided  by  the  bill. 


AMENDING  SECTION  4952  OF  THE  REVISED  STATUTES.  3 


The  third  amendment  proposed  by  the  committee  to  the  bill  provides 
that  the  rights  and  privileges  granted  to  foreign  authors  shall  be 
applicable  only  to  citizens  of  countries  which  give  our  citizens  a  similar 
privilege. 

Accordingly,  your  committee  recommend  that  the  bill  do  pass  with 
the  following  amendments: 

On  page  1,  in  line  7,  after  the  word  "composition,"  insert  a  comma. 
On  page  1,  in  line  10,  strike  out  the  comma  after  the  word  "tine." 
Add  at  the  end  of  the  bill  the  following: 

Provided,  That  this  act  shall  only  apply  to  a  citizen  or  subject  of  a  foreign  state  or 
nation  when  such  foreign  state  or  nation  permits  to  citizens  of  the  United  States  of 
America  the  benefit  of  copyright  on  the  same  basis  as  is  given  to  its  citizens  by  this  act. 

Amend  the  title  by  striking  out  the  word  "chapter"  and  inserting 
the  word  "section"  in  place  thereof. 


O 


[Public— No.  165.] 


An  Act  To  amend  section  forty-nine  hundred  and  fifty-two  of  the 

Revised  Statutes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  section  forty-nine  hun- 
dred and  fifty -two  of  the  Revised  Statutes  be,  and  the  same  is  hereby, 
amended  so  as  to  read  as  follows: 

"Sec.  4952.  The  author,  inventor,  designer,  or  proprietor  of  any 
book,  map,  chart,  dramatic  or  musical  composition,  engraving,  cut, 
print,  or  photograph,  or  negative  thereof,  or  of  a  painting,  drawing, 
chromo,  statue,  statuary,  and  of  models  or  designs  intended  to  be  per- 
fected as  works  of  the  fine  arts,  and  the  executors,  administrators,  or 
assigns  of  any  such  person  shall,  upon  complying  with  the  provisions  of 
this  chapter,  have  the  sole  liberty  of  printing,  reprinting,  publishing, 
Completing,  copying,  executing,  finishing,  and  vending  the  same;  and, 
in  the  case  of  a  dramatic  composition,  of  publicly  performing  or  repre- 
senting it,  or  causing  it  to  be  performed  or  represented  by  others. 
And  authors  or  their  assigns  shall  have  exclusive  right  to  dramatize 
or  translate  an}^  of  their  works  for  which  copyright  shall  have  been 
obtained  under  the  laws  of  the  United  States. 

"  Whenever  the  author  or  proprietor  of  a  book  in  a  foreign  language, 
which  shall  be  published  in  a  foreign  country  before  the  da}^  of  pub- 
lication in  this  country,  or  his  executors,  administrators,  or  assigns, 
shall  deposit  one  complete  copy  of  the  same,  including  all  maps  and 
other  illustrations,  in  the  Library  of  Congress,  Washington,  District 
of  Columbia,  within  thirty  days  after  the  first  publication  of  such 
book  in  a  foreign  country,  and  shall  insert  in  such  copy,  and  in  all 
copies  of  such  book  sold  or  distributed  in  the  United  States,  on  the 
title  page  or  the  page  immediately  following,  a  notice  of  the  reserva- 
tion of  copyright  in  the  name  of  the  proprietor,  together  with  the 
true  date  of  first  publication  of  such  book,  in  the  following  words: 
'  Published  ,  nineteen  hundred  and  .  Privilege  of  copyright 
in  the  United  States  reserved  under  the  Act  approved  ,  nineteen 
hundred  and  five,  by  ,'  and  shall,  within  twelve  months  after  the 
first  publication  of  such  book  in  a  foreign  country,  file  the  title  of  such 
book  and  deposit  two  copies  of  it  in  the  original  language  or,  at  his 
option,  of  a  translation  of  it  in  the  English  language,  printed  from 
type  set  within  the  limits  of  the  United  States,  or  from  plates  made 
therefrom,  containing  a  notice  of  copyright,  as  provided  by  the  copy- 
right laws  now  in  force,  he  and  they  shall  have  during  the  term  of 
twenty-eight  years  from  the  date  of  recording  the  title  of  the  book  or 
of  the  English  translation  of  it,  as  provided  for  above,  the  sole  liberty 
of  printing,  reprinting,  publishing,  vending,  translating,  and  drama- 
tizing the  said  book:  Provided,  That  this  Act  shall  only  apply  to  a 
citizen  or  subject  of  a  foreign  State  or  nation  when  such  foreign  State 
or  nation  permits  to  citizens  of  the  United  States  of  America  the  bene- 
fit of  copyright  on  substantially  the  same  basis  as  to  its  own  citizens." 

Approved,  March  3,  1905. 


58th  Congress,  [HOUSE  OF  EEPRESENTATIVES.    j  Report 


ISSUANCE  OF  LETTERS  ROGATORY  BY  COMMISSIONER 

OF  PATENTS,  ETC. 


Maech  1,  1904. — Keferred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Legare,  from  the  Committee  on  Patents,  submitted  the  following 


The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R. 
11582)  authorizing  the  issuance  of  letters  rogatory  by  the  Commis- 
sioner of  Patents  and  providing  for  the  execution  of  letters  rogatory 
issued  from  foreign  patent  offices,  submit  the  following  report: 

This  bill  in  its  Brst  section  amends  section  875  of  the  Revised  Stat- 
utes so  as  to  empower  the  Commissioner  of  Patents  to  issue  letters 
rogatory  to  take  the  testimonv  of  any  witness  in  a  foreign  country  to 
be  used  in  a  cause  pending  in  the  United  States  Patent  Office. 

In  its  second  section  it  amends  section  4071  of  the  Revised  Statutes 
so  as  to  require  and  permit  the  execution  of  letters  issued  by  the  pat- 
ent offices  of  such  foreign  powers  as  require  and  permit  corresponding 
letters  issued  by  the  Commissioner  of  Patents  in  this  country  to  be 
executed  within  their  territories. 

This  bill  originates  in  the  Department  of  State,  the  necessity  for 
such  legislation  having  been  disclosed  by  certain  correspondence  upon 
the  subject  of  the  issuance  of  letters  rogatory  by  the  Commissioner  of 
Patents. 

Accordingly  your  committee  report  back  the  bill  without  amend- 
ment and  recommend  that  it  do  pass. 


2d  Session. 


REPORT. 


[To  accompany  H.  E.  11582.] 


58th  Congress,  (HOUSE  OF  REPRESENTATIVES.    J  Report 


PRINTED  COPIES  OF  SPECIFICATIONS  AND  DRAWINGS 

OF  PATENTS. 


March  3,  1904. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Hinshaw,  from  the  Committee  on  Patents,  submitted  the  following 


The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R. 
11585)  amending  section  493  of  the  Revised  Statutes,  submit  the  fol- 
lowing report: 

This  bill  proposes  to  amend  section  493  of  the  Revised  Statutes  by 
erasing  at  the  end  thereof  the  words  "Provided,  That  the  maximum 
cost  of  a  copy  shall  be  ten  cents,"  so  that  the  section  as  amended  shall 
read  as  follows: 

Sec.  493.  The  price  to  be  paid  for  uncertified  printed  copies  of  specifications  and 
drawings  of  patents  shall  be  determined  by  the  Commissioner  of  Patents. 

The  purpose  of  this  amendment  of  section  493  is  to  permit  a  price 
to  be  charged  for  printed  copies  of  patents  which  shall  pay  the  cost  of 
their  production.  Of  late  years  man}^  patents  have  been  issued  of  large 
dimensions,  including  from  50  to  over  ^00  pages  of  drawings  and  specifi- 
cations. Under  the  existing  statute,  section  493,  it  is  not  possible  to 
charge  for  these  printed  copies  more  than  a  small  fraction  of  their  printed 
cost.  At  the  present  time  either  a  patent  of  1  page  or  a  patent  of  100 
pages  is  priced  at  5  cents  per  copy,  and  the  maximum  cost  is  limited 
to  10  cents.  In  order  to  avoid  the  wasteful  use  of  printed  copies  of 
patents,  it  is  absolutely  necessary  that  the  sale  of  these  large  patents 
should  be  limited  to  those  who  are  willing  at  least  to  pay  the  cost  of 
their  production.  Such  patents  are  rapidly  exhausted  when  placed  on 
file  and  their  reproduction  costs  1.6  cents  per  page. 

If  the  statute  could  be  amended  as  hereafter  suggested,  it  will  per- 
mit a  price  to  be  charged  varying  b}^  units  of  5  pages,  or  fractions 
thereof,  and  reimbursing  the  Government  for  the  cost  involved  in  the 
production  of  these  patents.  The  value  of  these  large  patents  to  those 
who  require  them  is  sufficient  to  justify  this  price. 

The  passage  of  this  bill  is  therefore  recommended  when  the  same 
shall  have  been  amended  as  follows: 


o.  1320. 


REPORT. 


[To  accompany  H.  R.  11585.] 
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SPECIFICATIONS   AND  DRAWINGS  OF  PATENTS. 


Instead  of  erasing  the  proviso,  "Provided,  That  the  maximum  cost 
of  a  copy  shall  be  ten  cents"  at  the  end  of  section  493;  that  this  pro- 
viso be  modified  by  adding  thereto  the  words,  "for  each  unit  of  five 
pages,  or  fraction  thereof,  contained  in  the  specification  and  drawing 
of  such  printed  copy;"  so  that  the  section  as  amended  shall  read  as 
follows: 

Sec.  493.  The  price  to  be  paid  for  uncertified  printed  copies  of  specifications  and 
drawings  of  patents  shall  be  determined  by  the  Commissioner  of  Patents:  Provided, 
That  the  maximum  cost  of  a  copy  shall  be  ten  cents  for  each  unit  of  five  pages,  or 
fraction  thereof,  contained  in  the  specification  and  drawing  of  such  printed  copy. 


Department  of  the  Interior, 

United  States  Patent  Office, 

Washington,  D.  C. ,  February  23,  1904. 

Dear  Sir:  Eeferring  to  the  bill  H.  R.  11585,  entitled  "A  bill  to  amend  section  493 
of  the  Revised  Statutes,"  introduced  February  2,  1904,  and  referred  to  the  Com- 
mittee on  Patents,  I  wish  to  suggest  that  the  bill  as  introduced  be  amended  so  that 
instead  of  erasing  the  proviso  "Provided,  That  the  maximum  cost  of  a  copy  shall 
be  ten  cents,"  at  the  end  of  the  section  referred  to,  this  proviso  be  modified  by 
adding  at  the  end  thereof  the  words,  "for  each  unit  of  five  pages,  or  fraction  thereof, 
contained  in  the  specification  and  drawing  of  such  printed  copy,"  so  that  the  section 
as  amended  would  read  as  follows: 

"  Sec  493.  The  price  to  be  paid  for  uncertified  printed  copies  of  specifications  and 
drawings  of  patents  shall  be  determined  by  the  Commissioner  of  Patents:  Provided, 
That  the  maximum  cost  of  a  copy  shall  be  ten  cents  for  each  unit  of  five  pages,  or 
fraction  thereof,  contained  in  the  specification  and  drawing  of  such  printed  copy." 

The  purpose  of  this  amendment  of  section  493  is  to  permit  a  price  to  be  charged 
for  printed  copies  of  patents  which  shall  pay  the  cost  of  their  production.  Of  late 
years  many  patents  have  been  issued  of  large  dimensions,  including  from  50  to  over 
200  pages  of  drawings  and  specifications.  Under  the  existing  statute,  section  493,  it 
is  not  possible  to  charge  for  these  printed  copies  more  than  a  small  fraction  of  their 
cost.  At  the  present  time,  either  a  patent  of  1  page  or  a  patent  of  100  pages  is 
priced  at  5  cents  per  copy,  and  the  maximum  cost  is  limited  to  10  cents.  In  order 
to  avoid  the  wasteful  use  of  printed  copies  of  patents,  it  is  absolutely  necessary  that 
the  sale  of  these  large  patents  should  be  limited  to  those  who  are  willing  to  pay  at 
least  the  cost  of  their  production.  Such  patents  are  rapidly  exhausted  when  placed 
in  our  files,  and  their  reproduction  costs  1.6  cents  per  page. 

If  the  statute  should  be  amended  as  above  suggested,  it  will  permit  a  price  to  be 
charged  varying  by  units  of  5  pages,  or  fractions  thereof,  and  reimbursing  the  Gov- 
ernment for  the  cost  involved  in  the  production  of  these  patents.  The  value  of  these 
large  patents  to  those  who  require  them  is  sufficient  to  justify  this  price,  and  I  respect- 
fectfully  urge  your  favorable  consideration  of  this  bill. 
Yours,  very  truly, 

F.  I.  Allen,  Commissioner. 

Hon.  P.  D.  Currier, 

Chairman  Committee  on  Patents,  House  of  Representatives. 


o 


58th  Congress,  | HOUSE  OF  REPRESENTATIVES,     j  Report 

2d  Session.      j  j  No.  2856. 


PATENTS  ON  DRUGS. 


April  26,  1904. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Currier,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT. 

[To  accompany  H.  R.  13679.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R. 
13679)  amending  the  statutes  relating  to  patents,  beg  leave  to  report 
the  said  bill  back  and  recommend  that  the  bill  be  amended  b}^  striking 
out  all  after  the  enacting  clause  and  inserting  the  following: 

That  section  forty-eight  hundred  and  eighty-six  of  the  Revised  Statutes  as  amended 
by  act  of  Congress  approved  March  third,  eighteen  hundred  and  ninety-seven,  be, 
and  the  same  is  hereby,  amended  so  as  to  read  as  follows: 

"Sec.  4886.  Any  person  who  has  invented  or  discovered  any  new  and  useful  art, 
machine,  manufacture,  or  composition  of  matter,  or  any  new  and  useful  improve- 
ments thereof,  not  known  or  used  by  others  in  this  country  before  his  invention  or 
discovery  thereof,  and  not  patented  or  described  in  any  printed  publication  in  this 
or  any  foreign  country  before  his  invention  or  discovery  thereof,  or  more  than  two 
years  prior  to  his  application,  and  not  in  public  use  or  on  sale  in  this  country  for 
more  than  two  years  prior  to  his  application,  unless  the  same  is  proved  to  have  been 
abandoned,  may,  upon  payment  of  the  fees  required  by  law  and  other  due  proceed- 
ings had,  obtain  a  patent  therefor:  Provided,  That  no  patent  shall  be  granted,  on 
any  application  filed  subsequent  to  the  passage  of  this  Act,  upon  any  drug,  medicine, 
or  medicinal  chemical,  except  in  so  far  as  the  same  relates  to  a  definite  process  for 
the  preparation  of  said  drug,  medicine,  or  medicinal  chemical." 

Sec.  2.  That  section  forty-eight  hundred  and  eighty-seven  of  the  Revised  Statutes 
as  amended  by  act  of  Congress  approved  March  third,  eighteen  hundred  and  ninety- 
seven,  and  as  further  amended  by  act  of  Congress  approved  March  third,  nineteen 
hundred  and  three,  be,  and  the  same  is  hereby,  amended  so  as  to  read  as  follows: 

"Sec.  4887.  No  person  otherwise  entitled  thereto  shall  be  debarred  from  receiving 
a  patent  for  his  invention  or  discovery,  nor  shall  any  patent  be  declared  invalid,  by 
reason  of  its  having  been  first  patented  or  caused  to  be  patented  by  the  inventor  or 
his  legal  representatives  or  assigns  in  a  foreign  country,  unless  the  application  for 
said  foreign  patent  was  filed  more  than  twelve  months,  in  cases  within  the  provisions 
of  section  forty-eight  hundred  and  eighty-six  of  the  Revised  Statutes,  and  four  months 
in  cases  of  designs,  prior  to  the  filing  of  the  application  in  this  country,  in  which 
case  no  patent  shall  be  granted  in  this  country. 

"An  application  for  patent  for  an  invention  or  discovery,  or  for  a  design,  filed  in 
this  country  by  any  person  who  has  previously  regularly  filed  an  application  for  a 
patent  for  the  same  invention,  discovery,  or  design  in  a  foreign  country  which,  by 
treaty,  convention,  or  law,  affords  similar  privileges  to  citizens  of  the  United  States 
shall  have  the  same  force  and  effect  as  the  same  application  would  have  if  filed  in 
this  country  on  the  date  on  which  the  application  for  patent  for  the  same  invention, 
discovery,  or  design  was  first  filed  in  such  foreign  country,  provided  the  application 
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in  this  country  is  filed  within  twelve  months  in  cases  within  the  provisions  of  section 
forty-eight  hundred  and  eighty-six  of  the  Revised  Statutes,  and  within  four  months 
in  cases  of  designs,  from  the  earliest  date  on  which  any  such  foreign  application  was 
filed.  But  no  patent  shall  be  granted  on  an  application  for  patent  for  an  invention 
or  discovery  or  a  design  which  had  been  patented  or  described  in  a  printed  pub- 
lication in  this  or  any  foreign  country  more  than  two  years  before  the  date  of 
the  actual  filing  of  the  application  in  this  country,  or  which  had  been  in  pub- 
lic use  or  on  sale  in  this  country  for  more  than  two  years  prior  to  such  filing: 
Provided,  however,  That  in  case  any  drug,  medicine,  or  medicinal  chemical,  on 
which  a  patent  for  a  definite  process  for  the  preparation  thereof  has  been  granted  on 
any  application  filed  subsequent  to  the  passage  of  this  act,  is  not  manufactured  in 
the  United  States  by  or  under  authority  of  the  patentee,  within  two  years  of  the 
granting  of  said  patent,  and  after  the  commencement  of  said  manufacture  the  same 
is  not  continuously  carried  on  in  the  United  States  in  such  a  manner  that  any  per- 
sons desiring  to  use  the  article  may  obtain  it  from  a  manufacturing  establishment  in 
the  United  States,  then  said  patentee  shall  have  no  rights  under  the  patent  laws  of 
the  United  States  as  against  any  citizen  of  the  United  States  who  may  import  such 
drug,  medicine,  or  medicinal  chemical  into  the  United  States  or  who  may  produce 
or  manufacture  the  same  in  the  United  States,  or  who  may  handle  for  sale  or  use 
such  article  so  imported  or  manufactured." 

Amend  the  title  so  as  to  read  as  follows:  UA  bill  to  amend  sections 
forty-eight  hundred  and  eighty- six  and  forty-eight  hundred  and  eighty- 
seven  of  the  Revised  Statutes  relating  to  patents." 

WHAT  THE  BILL  PROPOSES. 

There  are  three  distinct  propositions  embraced  in  the  bill: 
First.  The  proposition  of  reciprocky  with  foreign  countries  in  the 
granting  of  patents  by  providing  that — 

no  patent  shall  be  granted  to  a  citizen  of  any  foreign  country  which  does  not  grant 
a  corresponding  patent  to  a  citizen  of  the  United  States. 

Second.  That  a  patent  shall  be  granted  only  for  the  process  of  mak- 
ing a  drug  or  medicine  and  not  upon  the  article  itself,  by  providing 
that — 

no  patent  shall  be  granted  upon  any  drug,  medicine,  or  medicinal  chemical  except 
in  so  far  as  the  same  relates  to  a  definite  process  for  the  preparation  of  said  drug, 
medicine,  or  medicinal  chemical. 

Third.  The  requirement  that  any  patent  relating  to  the  manufacture 
of  drugs  or  medicines  shall  be  actually  worked  in  the  United  States 
within  two  years  by  providing — 

that  in  case  any  drug,  medicine,  or  medicinal  chemical  on  which  a  patent  has  been 
granted  is  not  manufactured  in  the  United  States  within  two  years  of  the  granting 
of  said  patent,  said  patentee  shall  have  no  right  under  the  patent  laws  of  the  United 
States  as  against  any  citizen  of  the  United  States  who  may  import  such  drug,  medi- 
cine, or  medicinal  chemical  into  the  United  States. 

HEARINGS  BEFORE  COMMITTEE. 

The  above  propositions  will  be  separately  referred  to  and  discussed 
hereafter  in  this  report.  Your  committee  has  had  public  hearings  as 
well  as  having  made  careful  examination  of  various  public  reports 
made  by  officials  of  the  Census  Bureau  and  of  the  Agricultural  Depart- 
ment, and  also  the  Special  Commission  appointed  by  President  McKin- 
ley  to  revise  the  statutes  relating  to  patents,  etc.,  under  the  act  of 
June  4,  1898. 

A  single  instance  will  show  the  injustice  done  to  our  own  citizens  by 
the  operation  of  our  present  patent  laws.  The  common  medical 
remedy,  phenacetin,  is  patented  in  this  country,  the  patent  being 
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owned  by  a  German  patentee.  Phenacetin,  manufactured  in  Germany 
by  the  holder  of  the  United  States  patent,  is  sold  in  Canada  at  15  cents 
an  ounce.  Precisely  the  same  article  made  by  the  same  manufacturer, 
put  up  in  the  same  way,  is  sold  in  the  United  States  at  about  $1  per 
ounce.  The  difference  in  price  is  not  caused  by  customs  duty.  The 
difference  in  price  is  caused  wholly  by  the  fact  that  in  the  United 
States  the  patent  is  granted  for  the  product  itself  and  not  for  the  pro- 
cess of  making  it. 

In  Germany,  where  the  article  is  manufactured,  the  Government 
refuses  to  grant  a  patent  upon  the  article  itself,  being  the  product  of 
manufacture,  but  only  grants  a  patent  upon  a  definite  process  of  manu- 
facture. There  are  several  definite  processes  for  the  manufacture  of 
phenacetin,  and  in  Germany  there  is  competition.  The  result  is  that 
phenacetin  is  so  cheap  in  Germany  that  it  can  be  exported  to  Canada 
and  sold  in  Canada  at  15  cents  an  ounce,  Canada  not  having  granted  a 
patent  upon  the  product  or  the  article  itself. 

There  were  presented  before  your  committee  two  1-ounce  boxes  of 
phenacetin,  both  manufactured  by  the  same  manufacturer  in  Germany. 
Upon  one  was  the  printed  statement,  "The  resale  and  importation  to 
the  United  States  of  America  are  prohibited.1'  That  ounce  of  phe- 
nacetin, or  one  similar  to  it,  can  be  purchased  anywhere  in  Canada  or 
Europe  for  about  15  cents  an  ounce.  The  other  box  had  printed  on  it 
the  statement,  "  Manufactured  for  the  United  States  patentee,"  etc. 
This  box  is  put  up  onty  for  sale  in  the  United  States  and  costs  $1  a 
box  in  the  United  States. 

In  Bulletin  No.  80,  issued  by  the  Bureau  of  Chemistry  of  the  Depart- 
ment of  Agriculture  under  elate  of  November  6,  1903,  Doctor  Wiley 
says: 

The  fact  that  phenacetin  is  sold  at  15  cents  an  ounce  in  Canada,  while  $1  or  more 
is  charged  for  the  same  amount  in  the  United  States,  creates  an  impression,  correct 
or  incorrect,  of  injustice.  The  conditions  set  forth  concerning  phenacetin  are,  more- 
over, typical  of  those  affecting  a  large  number  of  patented  medicinal  remedies.  Fur- 
thermore, the  attempts  that  have  been  made  to  secure  such  changes  in  the  patent 
law  as  would  eliminate  these  disturbing  factors  have  not  been  successful.  It  is  hoped 
that  the  contents  of  this  paper  will  place  the  whole  situation  before  the  public  in  a 
just  and  impartial  manner. 

In  this  same  bulletin  Mr.  Lyman  F.  Kebler,  the  chief  of  the  drug 
laboratory  of  the  Department  of  Agriculture,  states,  referring  to  the 
process  for  the  manufacture  of  phenacetin  described  in  the  application 
upon  which  the  patent  was  issued  to  the  German  holder  by  this  country: 

There  is  nothing  new  in  the  process.  Every  step  was  well  known  to  chemists 
long  prior  to  the  time  of  application  for  the  patent.  The  only  useful  improvement 
in  the  process  was  its  application  on  a  commercial  scale,  and  there  could  have  been 
little  hope  of  successfully  defending  upon  such  a  process  in  case  of  an  attack.  The 
claim  for  the  product  seems  to  be  quite  safe,  for  there  is  nothing  available  in  ordi- 
nary chemical  literature  that  conclusively  anticipated  the  patent. 

Our  country  is  confronted  then  with  this  peculiar  condition  of 
affairs.  Our  drugs  and  fine  chemicals  are  largely  made  in  foreign 
countries.  These  foreign  countries  do  not  grant  patents  upon  the 
chemicals  or  drugs  themselves,  but  only  upon  some  definite  process 
for  their  preparation  (in  many  countries  no  patent  is  granted  even 
upon  the  process  of  manufacture),  while  our  country  grants  a  patent 
upon  the  article  itself.  A  German  manufacturer  or  inventor,  there 
fore,  is  able  to  come  to  the  United  States  and  secure  a  patent  upon  a 
drug  or  chemical  of  his  invention  which  he  can  not  do  at  home. 

The  result  of  this  discrimination  against  our  own  citizens  by  our 
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own  laws  has  been  to  deliver  up  the  chemical  and  drug  business  to 
foreign  countries  and  to  increase  their  invention  and  the  amount  of 
their  manufactures  at  the  expense  of  our  own. 

In  the  decade  ending  in  1900  there  were  granted  312  patents  by  the 
Patent  Office  of  this  country  in  the  class  of  carbon  compounds 
(chemicals),  of  which  281,  or  90  per  cent,  were  to  foreign  inventors, 
German  chemists  largely  preponderating,  and  only  10  per  cent  to 
American  chemists. 

During  the  same  decade  there  were  granted  in  the  Patent  Office 
class  of  carbon  dyes  (bleaching  and  dyeing)  622  patents,  of  which 
number  609,  or  97.91  per  cent,  were  granted  to  foreign  inventors, 
chiefly  to  German,  French,  and  Swiss  chemists,  and  only  2.09  per  cent 
were  granted  to  chemists  of  this  country. 

Among  the  chief  fine  chemical  products  of  to-day  are  coal-tar  colors 
and  dyes.  We  imported  in  the  year  1900  coal-tar  colors  and  dyes  to 
the  amount  of  14,890,072  as  against  $1,787,553  worth  in  1890,  and  of 
the  $1,890,072  worth  in  1900,  Germany  furnished  $3,822,160  worth. 
The  amount  of  artificial  dye  stuff's  manufactured  in  our  own  countrv 
for  the  year  1900  was  only  $52,648  worth. 

Your  committee  might  refer  to  other  facts  of  similar  character,  well 
described  and  set  forth  in  an  article  by  Charles  E.  Monroe  and  Thomas 
M.  Chatard  in  Census  Bulletin  No.  210,  issued  June  25,  1902,  and  also 
in  an  article  by  Story  B.  Ladd,  on  the  subject  of  ''Patents  in  relation  to 
manufactures,"  in  Census  Bulletin  No.  242,  issued  August  15,  1902. 

In  the  article  by  Monroe  and  Chatard  they  sa}7: 

In  such  industrial  chemical  investigation  Germany  leads  all  other  countries,  and 
its  present  preeminence  in  the  field  of  chemical  manufacture  has  been  deservedly 
won  by  its  work,  although  it  has  been  materially  aided  by  the  character  of  the  pat- 
ent laws  of  England  and  the  United  States. 

Your  committee  has  referred  to  a  sample  of  the  evidence  before  it, 
which  leads  your  committee  to  believe  that  the  present  patent  laws  of 
the  United  States  grant  to  citizens  of  foreign  countries  far  greater 
rights  in  this  country  than  are  granted  by  foreign  countries  to  our 
citizens  in  the  foreign  States. 

We  are  of  the  opinion  that  some  revision  and  amendment  should  be 
made  to  our  existing  patent  laws,  and  we  call  attention  to  the  specific 
propositions  embraced  in  the  pending  bill. 

RECIPROCITY  IN  PATENTS. 

The  first  proposition  submitted  by  the  pending  bill  is  that  no  patent 
shall  be  granted  to  a  citizen  of  any  foreign  country  which  does  not 
grant  a  corresponding  patent  to  a  citizen  of  the  United  States. 

In  his  last  annual  message  to  Congress,  President  Roosevelt  said: 

In  granting  patents  to  foreigners  the  proper  course  for  this  country  to  follow  is  to 
give  the  same  advantages  to  foreigners  here  that  the  countries  in  which  these  for- 
eigners dwell  extend  in  return  to  our  citizens;  that  is,  to  extend  the  benefits  of  our 
patent  laws  on  inventions  and  the  like,  where  in  return  the  articles  would  be  patent- 
able in  the  foreign  countries  concerned — where  an  American  could  get  a  correspond- 
ing patent  in  such  countries. 

INTERNATIONAL  CONVENTION. 

A  convention  for  the  protection  of  industrial  property  was  orig- 
inally concluded  at  Paris  March  28,  1883,  between  various  nations  of 
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Europe,  which  still  remains  in  force,  with  some  amendments,  which 
have  since  been  agreed  upon  at  subsequent  meetings  of  delegates  from 
the  countries  involved.  This  convention  was  designed  for  the  purpose 
of  obtaining  laws  in  the  various  countries  adhering  to  it  for  the  pro- 
tection of  foreign  patents,  trade-marks,  etc.  The  United  States  was 
not  an  original  party  to  the  convention,  but  under  its  terms  our  adher- 
ence to  it,  by  and  with  the  advice  and  consent  of  the  Senate,  was  pro- 
claimed by  President  Cleveland  in  1887,  so  that  the  United  States  is 
now.  a  party  to  the  international  convention  concerning  patents. 
Article  II  of  that  convention  provides: 

The  subjects  or  citizens  of  each  of  the  contracting  States  shall  enjoy,  in  all  the 
other  States  of  the  union,  so  far  as  concerns  patents  for  inventions,  trade  or  com- 
mercial marks,  and  the  commercial  name,  the  advantages  that  the  respective  laws 
thereof  at  present  accord,  or  shall  afterwards  accord,  to  subjects  or  citizens.  In  con- 
sequence they  shall  have  the  same  protection  as  these  latter,  and  the  same  legal 
recourse  against  all  infringements  of  their  rights,  under  reserve  of  complying  with  the 
formalities  and  conditions  imposed  upon  subjects  or  citizens  by  the  domestic  legisla- 
tion of  each  State. 

It  will  be  seen  that  the  express  provision  of  Article  II  of  the  inter- 
national convention  is  to  the  effect  that  if  the  United  States  grant  a 
patent  to  a  citizen  of  this  country  for  any  invention,  then  it  must  grant 
a  corresponding  patent  to  a  citizen  of  Germany  or  any  other  country 
which  is  a  party  to  the  convention  for  a  similar  invention  on  equal 
terms.  In  other  words,  so  long  as  we  are  a  party  to  the  international 
convention,  and  Article  II  of  that  convention  remains  as  it  now  is,  the 
United  States  can  not,  without  violating  the  provisions  of  the  conven- 
tion, make  any  distinction  in  the  granting  of  patents  between  foreigners 
and  citizens,  and  hence  can  not  say  that — 

no  patent  shall  be  granted  to  a  citizen  of  a  foreign  country  by  the  United  States 
unless  a  corresponding  patent  would  be  granted  by  the  foreign  country  to  a  citizen 
of  the  United  States. 

An  effort  has  been  made  by  the  United  States  in  the  past  to  have 
Article  II  of  the  convention  amended,  and  at  the  meeting  of  the  inter- 
national association  in  1897  the  delegates  from  the  United  States  pro- 
posed the  following  amendment  to  Article  II: 

Provided,  That  a  subject  or  citizen  of  any  one  of  the  contracting  States  applying  for 
a  patent  for  invention,  trade  or  commercial  mark,  or  commercial  name  in  another  of 
the  contracting  States  may,  at  the  option  of  the  latter  State,  be  required  to  pay  for 
the  issuance  and  continuance  in  force  of  the  patent  applied  for  fees  equal  in  amount 
to  the  fees  required  of  a  subject  or  citizen  of  the  State  in  which  the  patent  is  applied 
for,  for  the  issuance  and  continuance  in  force  of  a  patent  for  invention,  trade  or  com- 
mercial mark,  or  commercial  name  in  the  State  of  which  the  applicant  is  a  subject 
or  citizen:  Provided  further,  That  an  invention  not  the  subject  of  a  patent  in  the 
country  of  origin  may,  at  the  option  of  another  State  of  the  union,  be  refused  pro- 
tection in  that  State. 

Country  of  origin  shall  be  considered  the  country  of  which  the  inventor  is  a  subject 
or  citizen,  or  in  which  he  is  domiciled  at  the  time  of  the  first  deposit  of  an  applica- 
tion for  an  invention. 

This  amendment  was  not  agreed  to  at  that  meeting.  There  will  be 
another  meeting  of  this  international  association,  composed  of  delegates 
from  the  various  countries  who  are  parties  to  the  convention,  within  a 
short  time  from  the  present  date,  and  the  delegates  from  the  United 
States  will  undoubtedly  propose  again  an  amendment  to  Article  II  simi- 
lar to  the  one  proposed  before.  It  is  quite  evident  to  your  committee  that 
it  will  be  necessary  to  take  some  action  along  these  lines.  If  the  inter- 
national convention  can  not  be  amended  so  as  to  introduce  the  principle 
of  reciprocity  in  patents,  then  it  will  become  necessar}T  for  the  United 


6 


PATENTS  ON  DRUGS. 


States  to  protect  her  interests  and  her  industries  by  new  legislation  in 
some  form  possibly  more  drastic  than  would  be  required  in  case  the 
convention  be  amended. 

It  is  quite  probable  that  no  other  country  which  is  a  party  to  the 
convention  appreciates  so  greatly  as  does  the  United  States  the  diffi- 
culties arising  from  the  enforcement  of  Article  II  as  it  now  stands, 
because  no  other  country  has  the  same  liberality  in  its  patent  laws  as 
to  the  character  of  articles  for  which  patents  will  be  granted  as  may 
be  found  in  the  laws  of  the  United  States.  The  United  States  certainly 
does  not  desire  to  withdraw  its  adherence  from  the  convention  if  it  can 
reasonably  preserve  the  rights  of  its  citizens  under  the  convention. 

Your  committee  therefore  does  not  believe  that  it  is  desirable  at 
the  present  time,  and  pending  further  efforts  to  amend  Article  II  of 
the  international  convention  at  the  ensuing  meeting,  to  recommend  the 
enactment  into  law  of  the  provision  proposed  by  the  bill — 

that  no  patent  shall  be  granted  to  a  citizen  of  any  foreign  country  which  does  not 
grant  a  corresponding  patent  to  a  citizen  of  the  United  States. 

We  do  not  make  this  statement  because  we  believe  that  the  principle 
is  not  correct,  but  because  we  do  not  think  it  wise  at  the  present  time 
to  enact  any  provision  contrary  to  the  existing  provisions  of  the  inter- 
national convention. 

Your  committee  is  inclined  to  think  that  if  the  foregoing  reciprocity 
provision,  in  reference  to  granting  patents  to  foreigners,  could  be 
enacted  into  law,  it  might  obviate  the  further  consideration  of  the  other 
two  provisions  of  the  bill  under  discussion.  It  probably  would  not  be 
necessary  to  enact  any  provisions  such  as  we  propose  now  to  discuss 
if  a  foreign  inventor  could  acquire  no  greater  patent  rights  in  this 
country  than  in  his  own  country. 

PATENTS  ON  DRUGS. 

The  second  main  proposition  in  the  pending  bill  is  to  amend  section 
4886  of  the  Revised  Statutes  so  as  to  provide — 

that  no  patent  shall  be  granted  upon  any  drug,  medicine,  or  medicinal  chemical 
except  in  so  far  as  the  same  relates  to  a  definite  process  for  the  preparation  of  said 
drug,  medicine,  or  medicinal  chemical. 

This  provision  is  not  aimed  at  what  are  commonly  known  as  patent 
medicines,  which  are  usually  medicines  compounded  b}T  secret  formu- 
las and  protected  by  trade-marks  or  copyrights. 

It  appears  from  the  report  of  the  Commission  to  revise  the  Patent 
Laws  above  referred  to  that  hardly  any  other  country  than  the  United 
States  grants  a  patent  upon  a  drug  or  medicinal  chemical — that  is,  upon 
the  article  itself,  though  some  countries  grant  a  patent  upon  a  definite 
process  of  preparation. 

The  Argentine  Republic  provides  that  pharmaceutical  compositions 
are  not  patentable.  Austria  provides  that  medicines  or  preparations 
for  disinfection  are  not  patentable.  Denmark  provides  that  inventions 
of  medicines  and  articles  of  food,  etc.,  are  not  patentable.  Finland 
provides  that  a  patent  may  not  be  granted  of  an  invention  that  has  for 
its  object  any  article  of  food  or  medicine  or  a  composition  produced  by 
chemical  process — a  patent  may  not  be  granted  for  the  commodity  itself, 
but  only  for  the  particular  method  of  manufacturing  it.  France  pro- 
vides that  pharmaceutical  compositions  or  medicines  of  all  kinds  are 
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not  patentable.  German}7  provides  that  inventions  relating  to  articles 
of  food,  whether  for  nourishment  or  for  enjoyment,  and  medicines,  as 
also  substances  prepared  by  chemical  processes,  in  so  far  as  the  inven- 
tions do  not  relate  to  a  definite  process  for  the  preparation  thereof, 
are  not  patentable,  and  only  grants  a  patent  for  a  definite  process  of 
preparation. 

Hungary  provides  that  the  process  employed  for  making  medicine 
may  be  patented,  but  not  the  article  itself.  Italy  forbids  the  granting 
of  a  patent  for  medicines  of  whatever  kind.  Japan  prohibits  the 
granting  of  a  patent  for  medicines  or  the  compounding  thereof.  Lux- 
emburg provides  against  granting  patents  for  pharmaceutical  produc- 
tions or  substances  obtained  by  chemical  means.  Norway  grants  a 
patent  for  process  of  manufacture,  but  not  the  article.  Peru  grants 
no  patent  for  pharmaceutical  preparations.  Portugal  grants  a  patent 
for  the  process,  but  not  for  the  product.  Russia  grants  no  patent  for 
chemical  products  or  medical  compounds  or  for  process  of  manufac- 
ture. Spain  grants  no  patents  for  pharmaceutical  or  medical  prepa- 
rations. Sweden  grants  a  patent  for  a  special  method  of  manufacture 
only  for  medicines,  and  provides  that  no  patents  shall  be  granted  for 
a  product. 

Tunis  has  a  special  provision  for  the  patenting  of  special  processes 
relating  to  manufacture,  but  the  article  itself  is  not  patentable.  Tur- 
key grants  no  patent  for  pharmaceutical  compounds  or  medicines  of 
any  kind. 

Uruguay  does  not  allow  patents  on  pharmaceutical  preparations,  and 
in  Venezuela  pharmaceutical  compositions  or  remedies  of  any  sort  or 
kind  can  not  be  patented,  but  remain  subject  to  special  laws  and  regula- 
tions on  the  subject. 

The  new  patent  law  of  Mexico,  which  has  recently  been  enacted, 
provides  that  chemical  products  shall,  not  be  patented,  though  patents 
may  be  granted  for  new  processes  to  obtain  the  same  and  new  industrial 
applications  thereof. 

The  pending  bill,  as  stated  by  the  gentleman  who  introduced  it,  was 
prepared  by  the  National  Association  of  Retail  Druggists.  Under 
section  3  of  the  bill  as  introduced  it  is  proposed  that  the  amendments 
now  suggested  to  the  patent  law  shall  not  affect  patents  alread}7  in 
existence  or  which  may  hereafter  be  granted  upon  applications  already 
filed. 

In  the  amendment  to  the  bill  which  is  recommended  by  your  com- 
mittee it  is  proposed  to  add  to  the  existing  provisions  of  the  law,  as 
found  in  section  4886  of  the  Revised  Statutes,  the  following  language: 

Provided,  That  no  patent  shall  be  granted  on  any  application  filed  subsequent  to  the 
passage  of  this  act  upon  any  drug,  medicine,  or  medicinal  chemical,  except  in  so 
far  as  the  same  relates  to  a  definite  process  for  the  preparation  of  said  drug,  medi- 
cine, or  medicinal  chemical. 

THE  WORKING  OF  PATENTS  IN  THE  UNITED  STATES. 

Our  laws  do  not  provide  for  the  annulling  of  a  patent  for  any  cause, 
while  most  foreign  countries  compel  the  working  of  a  patent  or  the 
granting  of  a  license  for  working  the  patent  within  the  countiy  where 
the  patent  is  obtained.  For  instance:  In  the  issue  of  our  daily  consu- 
lar reports  of  April  14  last  is  an  article  on  the  subject  of  the  Canadian 
patent  law,  which  states  that  in  Canada  it  is  provided — 

That  such  a  patent  and  all  the  rights  and  privileges  thereby  granted  shall  cease 
and  determine,  and  that  the  patent  shall  be  null  and  void  at  the  end  of  two  years 
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from  the  date  thereof  unless  the  patentee,  or  his  legal  representatives  or  his  assignee, 
within  that  period  or  any  authorized  extension  thereof,  commence,  and  after  such 
commencement  continuously  carry  on  in  Canada  the  construction  or  manufacture  of 
the  invention  patented  in  such  a  manner  that  any  person  desiring  to  use  it  may 
obtain  it,  or  cause  it  to  be  made  for  him  at  a  reasonable  price  at  some  manufactory 
or  establishment  for  making  or  constructing  it  in  Canada. 

That  if,  after  the  expiration  of  twelve  months  from  the  granting  of  a  patent,  or 
any  authorized  extension  of  such  period,  the  patentee  or  patentees,  or  any  of  them, 
or  his  assignee  for  any  part,  causes  to  be  imported  into  Canada  the  invention  for 
which  his  patent  is  granted,  such  patent  shall  be  void  as  to  the  interest  of  persons 
causing  the  importation  to  be  made. 

In  his  article  in  the  Census  bulletin,  by  Story  B.  Ladd,  above 
referred  to,  he  states  that — 

Every  country  save  England  and  the  United  States  has  a  provision  in  its  patent 
laws  that  a  patent  can  be  revoked  if  not  worked  in  the  country  granting  the  patent. 
Moreover,  the  French  patent  laws  have  in  addition  the  following  provision,  article 
32,  section  3:  "The  patent  shall  be  revoked  if  the  patentee  has  introduced  into  France 
articles  of  manufacture  made  abroad  and  similar  to  those  which  are  protected  by 
patent."  In  this  way  France  provides  that,  in  giving  to  anyone  the  protection  of 
her  patent  laws,  her  domestic  industry  shall  be  fostered,  and  not  as  in  England  and 
the  United  States,  often  injured  and  sometimes  destroyed.  Instances  have  occurred 
in  this  country  where  chemical  substances  once  made  here  are  no  longer  produced, 
because  the  foreign  manufacturer,  protected  by  his  American  patent,  has  been  able 
to  make  the  domestic  manufacture  unprofitable. 

The  report  under  consideration  states:  "There  is  but  one  remedy  for  this  vexed 
question,  which  is  both  simple  and  efficacious,  viz,  to  enact  that  'A  patent  may  be 
revoked  if  it  be  proved  that  an  article  patented  is  worked  abroad  and  not  in  the 
United  Kingdom,  the  onus  of  proof  that  the  patent  is  worked,  bona  fide,  in  this 
country  resting  with  the  patentee  or  licensee. ' ' '  Some  such  provision  as  this  in  the 
laws  of  the  United  States  would  materially  aid  the  development  of  our  American 
chemical  industry. 

We  have  recommended,  therefore,  that  section  4887  of  the  Revised 
Statutes  be  amended  by  adding  thereto  the  following: 

Provided,  hoivever,  That  in  case  any  drug,  medicine,  or  medicinal  chemical  on 
which  a  patent  for  a  definite  process  for  the  preparation  thereof  has  been  granted  on 
any  application  filed  subsequent  to  the  passage  of  this  act,  is  not  manufactured  in  the 
United  States  by  or  under  authority  of  the  patentee,  within  two  years  of  the  granting 
of  said  patent,  and  after  the  commencement  of  said  manufacture,  the  same  is  not 
continuously  carried  on  in  the  United  States  in  such  a  manner  that  any  persons 
desiring  to  use  the  article  may  obtain  it  from  a  manufacturing  establishment  in  the 
United  States,  then  said  patentee  shall  have  no  rights  under  the  patent  laws  of  the 
United  States  as  against  any  citizen  of  the  United  States  who  may  import  such  drug, 
medicine,  or  medicinal  chemical  into  the  United  States,  or  who  may  produce  or 
manufacture  the  same  in  the  United  States,  or  who  may  handle  for  sale  or  use  such 
article  so  imported  or  manufactured. 

(  ) 
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U  Session.      j  (No.  2857. 


AMENDMENT  OF  COPYRIGHT  LAW. 


April  26,  1904. — Eeferred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Otis,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT. 

[To  accompany  H.  R.  13355.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R. 
13355)  to  amend  the  copyright  laws,  beg  leave  to  report  the  same  back 
to  the  House  with  an  amendment  as  follows: 

Strike  out  all  after  the  word  ''further,"  in  line  14,  page  3,  and 
insert  the  following: 

That  accompanying  the  two  copies  of  the  book,  photo,  chromo,  or  lithograph  required 
to  be  delivered  or  deposited,  as  herein  provided,  there  shall  be  an  affidavit  under 
the  official  seal  of  any  officer  authorized  to  administer  oaths  within  the  United  States, 
duly  made  by  the  person  desiring  the  said  copyright  or  by  his  duly  authorized  agent 
or  representative  residing  in  the  United  States,  setting  forth  that  the  two  copies 
required  to  be  so  deposited  have  been  printed  from  type  set  within  the  limits  of  the 
United  States  or  from  plates  made  therefrom  or  from  negatives  or  drawings  on  stone 
made  within  the  limits  of  the  United  States  or  from  transfers  made  therefrom,  and 
the  place  within  the  limits  of  the  United  States  at  which  such  type  was  set  or  plates 
or  negatives  were  made  and  by  whom. 

Sec.  2.  Any  person  violating  any  of  the  provisions  of  this  act,  or  who  shall  be 
guilty  of  making  a  false  affidavit  as  to  his  having  complied  with  the  conditions 
thereof  for  the  purpose  of  obtaining  a  copyright,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be  punished  by  a  tine  of  not  more  than 
one  thousand  dollars,  and  all  of  his  rights  and  privileges  under  said  copyright  shall 
thereafter  be  forfeited. 

This  bill  is  a  reenactment  of  section  4956  of  the  Revised  Statutes 
and  is  the  same  in  every  particular  as  that  section  now  reads  in  the 
statutes,  containing  no  new  matter  whatever  except  that  contained  in 
the  amendment  above  proposed. 

The  law  now  provides  that  no  person  shall  be  entitled  to  a  copyright 
unless  he  shall  on  or  before  the  aW  of  publication  in  this  or  any  for- 
eign country  deliver  at  the  office  of  the  Librarian  of  Congress  or 
deposit  in  the  mail  within  the  United  States  addressed  to  the  Librarian 
of  Congress  a  printed  copy  of  the  title  of  his  publication  or  other 
matter  for  which  he  applies  for  copyright.  He  is  also  required  by 
the  existing  law,  not  later  than  the  day  of  publication,  to  deposit  with 
the  Librarian  of  Congress  two  copies  of  such  copyright  book,  map, 
chart,  etc.,  and  the  law  expressly  provides  that  these  two  copies  "  shall 
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be  printed  from  type  set  within  the  limits  of  the  United  States,  or 
from  plates  made  therefrom,  or  from  negatives  or  drawings  on  stone 
made  within  the  limits  of  the  United  States,  or  from  transfers  made 
therefrom."  The  law  which  thus  requires  the  deposit  of  two  copies 
of  the  publication  and  that  the  same  shall  be  printed  from  type  set 
within  the  limits  of  the  United  States,  etc.,  before  a  copyright  can  be 
obtained,  does  not  require  any  proof  to  be  hied  that  such  books  have 
been  thus  printed  within  the  limits  of  the  United  States,  nor  does  it 
impose  any  penalty  whatever  upon  an  author  or  publisher  who  obtains 
a  copyright  without  having  first  complied  with  this  condition  as  to  the 
printing  from  type  set  within  the  limits  of  the  United  States. 

After  investigation  your  committee  have  reason  to  believe  that  it  is 
not  only  possible,  but  that  in  some  instances  the  present  law  has  been 
evaded  and  violated  to  the  injury  of  American  labor,  and  that  this  can 
be  done  with  comparative  ease  under  the  existing  law;  that  there  is  no 
remedy  and  no  means  of  enforcing  this  condition  as  to  printing  from 
type  eet  by  American  labor  and  within  our  own  country.  That  being 
the  case,  your  committee  is  of  the  opinion  that  the  person  applying 
for  a  copyright  should  be  required  as  a  condition  precedent  to  furnish 
proof  in  the  form  of  an  affidavit  that  all  of  these  conditions  with  respect 
to  the  labor  employed  in  the  printing  and  the  place  of  printing  the 
copies  of  books  to  be  deposited  have  been  complied  with,  and  in  the 
event  that  any  false  statement  is  made  in  said  affidavit  concerning  a 
material  fact,  and  upon  conviction  thereof,  the  person  thus  attempting 
to  obtain  a  copyrignt  should  be  punished  and  the  copyright  forfeited. 

The  bill  as  amended,  therefore,  provides  merely  for  the  filing  of 
this  proof  and  for  a  penalty  for  the  making  of  false  proof  or  willful 
failure  to  comply  with  the  conditions  of  the  present  law,  as  contained 
in  section  4956  of  the  Revised  Statutes. 

Therefore  your  committee  recommends  that,  as  amended,  the  bill 
do  pass. 
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58th  Congress,  [  HOUSE  OF  REPRESENTATIVES,  j  Report 


REGISTRATION  OF  TRADE-MARKS  USED  IN  COMMERCE 
WITH  FOREIGN  NATIONS,  ETC. 


December  19,  1904. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Bonynge,  from  the  Committee  on  Patents,  submitted  the  following 


The  Committee  on  Patents,  to  whom  was  referred  House  bill  16560, 
respectfully  report  that  they  have  had  the  same  under  consideration 
and  recommend  that  it  do  pass. 

The  subject  of  the  revision  and  modification  of  the  laws  relating  to 
trade-marks  has  been  very  carefully  considered  by  your  committee. 
A  number  of  bills  on  this  subject  were  referred  to  the  committee. 
Numerous  hearings  were  had  and  all  parties  having  an  interest  in  the 
proposed  legislation  were  given  full  opportunity  to  present  their  views 
to  your  committee.  ' 

The  subject-matter  of  the  bill,  which  is  herewith  reported,  has  been 
in  one  form  or  another  before  the  Congress  of  the  United  States  at 
practically  every  session  since  1870.  At  that  time  an  act  was  passed 
entitled  uAn  act  to  revise,  consolidate,  and  amend  the  statutes  relating 
to  patents  and  copyrights."  The  said  act  sought  to  establish  a  regula- 
tion of  trade-marks  applicable  to  all  trades,  and  was  not  confined  in  its 
terms  to  a  regulation  of  commerce  between  the  States,  or  with  foreign 
nations  or  Indian  tribes.  At  the  time  of  the  passage  of  the  act  in 
question  it  was  apparently  the  opinion  of  Congress  that  protection  to 
trade-marks  was  an  exercise  of  the  power  granted  to  Congress  by  the 
eighth  paragraph  of  section  8  of  Article  I  of  the  Constitution,  providing 
that  Congress  shall  have  power  4 ;  To  promote  the  progress  of  science 
and  useful  arts  by  securing,  for  limited  times,  to  authors  and  inventors 
the  exclusive  right  to  their  respective  writings  and  discoveries." 

In  1876  Congress  passed  another  act,  making  certain  violations  of 
the  trade-mark  law  penal  offenses.  Under  these  statutes  indictments 
were  found  in  different  circuit  courts  of  the  United  States,  and  the 
judges  of  two  United  States  circuit  courts  made  certificates  of  division 
of  opinion  as  to  the  constitutionality  of  Federal  legislation  upon  the 
subject  of  trade-marks.    By  this  means  the  question  was  brought  before 
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the  Supreme  Court  of  the  United  States  in  a  case  reported  in  the  Octo- 
ber term  of  that  court,  1879,  known  as  the  trade-mark  cases,  100  U.  S., 
82.  In  that  case  it  was  held  by  the  court  that  the  law  in  question  could 
not  be  supported  as  an  exercise  of  the  power  given  to  Congress  by 
clause  8  of  section  8  of  Article  I  of  the  Constitution,  for  the  reason 
that  the  exclusive  right  to  a  trade-mark  does  not  depend  upon  nov- 
elty, invention,  discovery,  or  any  work  of  the  brain,  and  that  the 
right  to  the  use  of  a  trade-mark  was  founded  solely  on  priority  of 
appropriation.  It  was  further  held  in  the  same  case  that  the  law  could 
not  be  supported  as  an  exercise  of  the  power  given  to  Congress  to  regu- 
late foreign  commerce,  or  commerce  among  the  several  States,  or  with 
the  Indian  tribes,  because  by  its  terms  it  was  not  so  limited,  and  as  the 
court  was  unable  to  separate  the  good  from  the  bad  without  creating 
a  new  law,  the  whole  statute  was  declared  by  the  court  to  be  uncon- 
stitutional. 

The  decision  above  referred  to  created  great  disturbance  among 
manufacturers,  and  Congress  was  flooded  with  proposed  new  legisla- 
tion on  the  subject,  even  including  a  resolution  for  an  amendment  to 
the  Constitution  of  the  United  States  granting  to  Congress  express 
power  to  regulate  the  use  of  trade-marks.  Finally  the  present  act 
regulating  the  use  of  trade-marks  was  passed  and  approved  March  3, 
1881.  The  law,  as  it  now  stands,  is  confined  in  its  provisions  to  com- 
merce with  foreign  nations  and  with  the  Indian  tribes.  It  does  not 
seek  to  regulate  the  use  of  trade-marks  used  in  interstate  commerce. 
The  report  of  the  committee  upon  the  present  act  shows  that  at  that 
time  Congress  was  of  the  opinion  that  the  power  to  legislate  upon  the 
subject  of  trade-marks  came  within  the  treaty-making  power,  and  was 
not  based  at  all  upon  the  power  given  to  Congress  by  the  commerce 
clause  of  the  Constitution.  For  that  reason  the  provisions  of  the  act 
now  upon  the  statute  books  relate  solety  to  commerce  with  foreign 
nations  and  with  Indian  tribes. 

The  United  States  is  a  member  of  the  union  created  by  the  conven 
tion  for  the  protection  of  industrial  property  concluded  at  Paris, 
March  20,  1883,  of  which  the  other  members  are  Belgium,  Brazil, 
Denmark,  Dominican  Republic,  France,  Great  Britain,  Italy,  Japan, 
Netherlands,  Norwa}T,  Portugal,  Spain,  Servia,  Sweden,  Switzerland, 
and  Tunis. 

The  United  States  has  also  made  separate  treaties,  conventions,  and 
declarations,  relating  in  whole  or  in  part  to  trade-marks,  with  Austria, 
Hungar}^,  Belgium,  Brazil,  Denmark,  France,  German}^  Great  Britain, 
Italy,  Japan,  Russia,  Servia,  and  Spain.  By  these  various  conventions 
and  treaties  the  United  States  has  assumed  certain  obligations  relating 
to  the  regulation  of  trade-marks,  man}T  of  which  we  have  not,  up  to 
this  time,  observed. 

By  an  act  approved  June  4,  1898,  commissioners  were  appointed  by 
the  President  to  revise  and  amend  the  laws  of  the  United  States  con- 
cerning trade  and  other  marks,  so  far  as  the  same  relate  to  matters 
which  are  contained  in  or  are  affected  by  the  convention  for  the  protec- 
tion of  industrial  property  concluded  at  Paris,  March  20, 1883,  which  is 
referred  to  above,  and  to  the  treaties  of  the  United  States  and  laws  of 
other  nations  relating  to  trade  or  other  marks,  and  trade  or  commer- 
cial names.  The  committee  thus  appointed  by  the  President  consisted 
of  Mr.  Francis  Forbes,  Mr.  Peter  Stenger  Grosscup,  and  Mr.  Arthur  P. 
Greeley.    They  made  a  very  elaborate  and  exhaustive  report  upon  the 
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subject  of  trade-marks  and  patents,  which  was  published  as  Document 
No.  20,  Fifty-sixth  Congress,  second  session.  The  commissioners  thus 
appointed  also  prepared  a  bill,  which  was  submitted  with  their  report, 
revising  and  amending  the  trade-mark  laws  of  the  United  States,  but 
up  to  the  present  time  there  has  been  no  amendment  of  the  act 
approved  in  1881. 

Your  committee  has  carefully  examined  the  report  of  the  commis- 
sioners above-named,  and  the  provisions  of  the  bill  proposed  by  them, 
in  connection  with  the  provisions  of  the  various  bills  on  the  same  sub- 
ject referred  to  your  committee,  and  after  such  examination  it  is  the 
unanimous  opinion  of  your  committee  that  the  bill  submitted  herewith 
would  be  constitutional  legislation,  and  would  so  amend  the  trade- 
mark laws  of  the  United  States  as  to  conform  to  our  treaty  obligations 
with  the  other  nations. 

THE  CONSTITUTIONAL  QUESTION. 

The  first  question  presented  to  the  Committee  for  its  consideration 
was  whether  Congress  has  Constitutional  power  to  regulate  the  use  of 
trade-marks. 

There  is  no  express  reference  to  trade-marks  in  the  constitution  of 
the  United  States,  nor  any  express  authority  given  by  the  constitution 
to  legislate  upon  this  subject.  At  the  time  of  the  adoption  of  the 
Constitution  the  subject  of  trade-marks  was  not  recognized  as  one  of 
importance  to  the  commerce  of  the  United  States,  either  internal  or 
foreign.  There  had  been  only  three  reported  cases  involving  the  right 
to  the  use  of  a  trade-mark  reported  in  Great  Britain  prior  to  that  time. 
The  first  reported  case  in  the  United  States  upon  the  subject  was  in 
1837.  The  first  statute  of  Great  Britain  upon  the  subject  was  adopted 
in  1862.  The  law  of  trade-marks  is  therefore  of  recent  origin  and 
growth.  Its  growth  has  been  very  rapid  within  the  past  fifty  years, 
and  at  the  present  time  a  large  majority  of  the  states  in  the  union 
have  statutes  regulating  the  registration  and  the  use  of  trade-marks. 

We  have  heretofore  in  this  report  given  a  brief  reference  to  the 
legislation  upon  the  subject  of  trade-marks  passed  by  the  Congress  of 
the  United  States. 

If  Congress  has  the  power  to  pass  the  legislation  proposed,  it  must, 
in  the  opinion  of  your  committee,  be  under  the  clause  of  section  8 
of  Article  I  of  the  Constitution,  which  gives  to  Congress  power  to 
regulate  commerce  with  foreign  nations,  among  the  several  States, 
and  with  the  Indian  tribes.  Your  committee,  after  careful  study  and 
investigation,  are  of  the  opinion  that  Congress  has  such  power.  This 
precise  question  has  not  been  presented  to  the  Supreme  Court  of  the 
United  States.  In  the  trade-mark  case  above  referred  to  (100  U.  S., 
82)  the  court  expressly  refused  to  pass  upon  this  question.  The  exact 
language  of  the  court  was  as  follows: 

The  question,  therefore,  whether  the  trade-mark  bears  such  a  relation  to  commerce 
in  general  terms  as  to  bring  it  within  Congressional  control,  when  used  or  applied  to 
the  classes  of  commerce  which  fall  within  that  control,  is  one  which,  in  the  present 
case,  we  propose  to  leave  undecided.  We  adopt  this  course  because  when  this  court 
is  called  on  in  the  course  of  the  administration  of  the  law  to  consider  whether  an  act 
of  Congress,  or  any  other  department  of  the  Government,  is  within  the  constitutional 
authority  of  that  department,  a  due  respect  for  a  coordinate  branch  of  the  Govern- 
ment requires  that  it  shall  decide  that  it  has  transcended  its  powers  only  when  that 
is  so  plain  that  we  can  not  avoid  the  duty. 
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The  act  of  1881  has  been  before  the  courts  of  the  United  States  in 
many  cases,  but  the  question  of  its  constitutionality  has  never  been 
raised  or  discussed.  We  therefore  have  no  decision  of  the  Federal 
courts  settling  the  proposition  now  under  consideration.  We  are  con- 
sequently obliged  to  determine  the  question  for  ourselves  upon  an 
independent  investigation,  being  governed  in  that  investigation  by 
decisions  of  the  Supreme  Court  upon  somewhat  similar  cases  and  the 
language  used  by  the  court  in  various  cases  involving  the  power  given 
to  Congress  under  the  commerce  clause  of  the  Constitution. 

While  it  is  true  that  there  is  no  express  provision  in  the  Constitution, 
giving  this  particular  power  to  Congress,  for  the  reason  that  the  sub- 
ject was  one  not  then  regarded  as  of  importance,  it  does  not  follow  that 
Congress  has  not  this  power.  As  was  said  in  the  Debs  case  (158 
U.  S.,  564): 

Constitutional  provisions  do  not  change,  but  their  operation  extends  to  new  mat- 
ters as  the  modes  of  business  and  the  habits  of  life  of  the  people  vary  with  each  suc- 
ceeding generation.  *  *  *  The  Constitution  has  not  changed.  The  power  is  the 
same.  But  it  operates  to-day  upon  modes  of  interstate  commerce  unknown  to  the 
fathers,  and  it  will  operate  with  equal  force  upon  any  new  modes  of  such  commerce 
which  the  future  may  develop. 

The  real  question  to  be  determined  is  whether  trade-marks  bear  such 
a  relation  to  commerce  in  general  as  to  bring  them  within  Congres- 
sional control,  and  whether  the  law  providing  for  the  registration  of 
trade-marks  used  in  foreign  and  interstate  commerce  and  commerce 
with  the  Indian  tribes  is  a  regulation  of  such  commerce.  That  a 
trade-mark  is  generally  accepted  as  bearing  a  very  close  relation  to 
commerce  is  evident  from  its  name,  its  origin,  its  histoiy,  and  the  leg- 
islation upon  the  subject  of  trade-marks  in  nearly  all  the  States  of  the 
Union  and  the  leading  commercial  nations  of  the  world.  The  first 
suggestion  for  Federal  legislation  upon  the  subject  was  contained  in  a 
petition  presented  to  the  Second  Congress  by  certain  manufacturers  of 
Boston,  asking  that  the}^  be  given  the  exclusive  right  to  the  use  of 
certain  marks  for  the  designation  of  their  goods.  Upon  that  petition 
Thomas  Jefferson,  then  Secretary  of  State,  made  a  report,  in  which 
he  recommended  the  adoption  of  Federal  legislation  upon  the  subject, 
and  used  this  language: 

That  it  will,  therefore,  be  reasonable  for  the  General  Government  to  provide  in 
this  behalf  by  law  for  those  cases  of  manufacture  generally,  and  those  only,  which 
relate  to  commerce  with  foreign  nations  and  among  the  several  States  and  with  the 
Indian  tribes — 

showing  conclusively  that  he  based  his  opinion  that  Congress  had 
power  to  legislate  upon  the  subject  upon  the  commerce  clause  of  the 
Constitution.  There  is  no  right  to  the  use  of  a  trade- mark  which  is 
separate  and  distinct  from  its  application  to  goods  used  in  commerce. 
There  can  be  no  ownership  of  a  trade-mark  which  is  not  applied  to 
goods  and  merchandise  used  in  commerce.  It  bears  in  many  respects 
a  striking  resemblance  to  the  good  will  of  a  business.  In  all  of  the 
early  cases  upon  the  subject  of  trade-marks,  commencing  with  the  first 
case,  that  of  Blanchard  v.  Hill,  in  1742,  the  close  relationship  of  trade- 
marks to  commerce  has  been  recognized  by  all  of  the  courts.  Even- 
commercial  nation  of  the  world  of  anj-  importance  has  a  law  regulat- 
ing the  registration  and  protection  of  trade-marks.  We  conclude, 
therefore,  that  the  use  of  a  trade-mark  bears  a  very  close  and  inti- 
mate relation  to  commerce. 
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We  are  then  confronted  with  the  next  question,  whether  under  the 
term  "commerce,"  as  used  in  the  Constitution,  we  can  include  trade- 
marks. The  Supreme  Court  of  the  United  States  has  in  many  cases 
given  a  very  liberal  construction  to  the  use  of  the  term  "  commerce." 
The  first  and  leading  case  upon  the  commerce  clause  of  the  Constitu- 
tion is  that  of  Gibbons  v.  Ogden,  reported  in  9  Wheaton,  at  page  1. 
In  that  case  Mr.  Daniel  Webster  was  one  of  the  attorneys,  and  in  the 
course  of  his  argument  he  recited  the  history  of  the  commerce  clause 
in  the  Constitution,  and  showed  that  one  of  the  immediate  objects  of 
the  convention  to  form  a  constitution  was  the  necessity  of  having 
uniform  regulations  of  commerce.  The  case  itself  involved  the  con- 
stitutionality of  the  law  of  New  York  granting  to  Robert  R.  Living- 
ston and  Robert  Fulton  the  right  to  the  exclusive  navigation  of  all  the 
waters  within  the  jurisdiction  of  that  State,  with  boats  moved  by  fire 
or  steam,  for  a  term  of  years.  Mr.  Webster  contended,  and  satisfied 
the  court,  that  the  people  intended  b}^  the  provision  of  the  Constitu- 
tion in  question  to  transfer  from  the  several  States  to  a  general  govern- 
ment those  high  and  important  powers  of  commerce  which,  in  their 
exercise,  were  necessary  to  maintain  a  uniform  and  general  system. 

Chief  Justice  Marshall  delivered  the  opinion  of  the  court,  in  which 
he  held  that  the  commerce  clause  of  the  Constitution  should  not  have  a 
strict  or  narrow  construction  which  would  cripple  the  Government  and 
render  it  unequal  to  the  objects  for  which  it  had  been  established.  He 
further  held  that  the  object  for  which  the  power  was  given  should  be 
considered  in  determining  its  extent.  We  find  in  that  opinion  the 
following  definition  of  "commerce:" 

Commerce,  undoubtedly,  is  traffic,  but  it  is  something  more — it  is  intercourse.  It 
describes  the  commercial  intercourse  between  nations,  and  parts  of  nations,  in  all  its 
branches,  and  is  regulated  by  prescribing  rules  for  carrying  on  that  intercourse. 
*  *  *  It  has  been  truly  said  that  commerce,  as  the  word  is  used  in  the  Constitu- 
tion, is  a  unit,  every  part  of  which  is  indicated  by  the  term.  *  *  *  The  power  is 
to  regulate — that  is,  to  prescribe  the  rules  by  which  commerce  is  to  be  governed. 

Mr.  J ustice  Johnson  delivered  a  separate  opinion  in  the  same  case, 
in  which  he  said: 

Commerce,  in  its  simplest  signification,  means  an  exchange  of  goods;  but  in  the 
advancement  of  society,  labor,  transportation,  intelligence,  care,  and  various  mediums 
of  exchange,  become  commodities,  and  enter  into  commerce;  the  subject,  the  vehi- 
cle, the  agent,  and  their  various  operations,  become  the  objects  of  commercial  regu- 
lation. 

A  few  years  later,  in  the  case  of  Brown  v.  Maryland  (12  Wheaton, 
419),  Chief  Justice  Marshall  was  again  called  upon  to  construe  the 
commerce  clause  of  the  Constitution.  In  that  opinion  he  expressed, 
even  more  strongly  than  in  the  previous  case,  the  fact  that  one  of  the 
principal  objects  for  the  formation  of  a  constitution  was  to  give  to  one 
legislative  body  the  power  to  regulate  commerce  with  foreign  nations 
and  among  the  several  States,  and  he  used  this  language: 

It  is  not,  therefore,  matter  of  surprise  that  the  grant  should  be  as  extensive  as  the 
mischief,  and  should  comprehend  all  foreign  commerce,  and  all  commerce  among 
the  States.  To  construe  the  power  so  as  to  impair  its  efficacy  would  tend  to  defeat 
an  object,  on  the  attainment  of  which  the  American  public  took,  and  justly  took, 
that  strong  interest  which  arose  from  a  full  conviction  of  its  necessity. 

A  number  of  other  cases  might  be  cited  giving  the  judicial  construc- 
tion of  the  clause  of  the  Constitution  now  under  consideration;  but 
we  pass  without  reference  to  them  to  a  very  recent  case,  that  of  the 
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Addyston  Pipe  and  Steel  Co.  v.  United  States  (175  U.  S.,  211).  In 
that  case  the  court  held: 

Interstate  commerce  consists  of  intercourse  and  traffic  between  the  citizens  or 
inhabitants  of  different  States,  and  includes  not  only  the  transportation  of  persons  and 
property  and  the  navigation  of  public  waters  for  that  purpose,  but  also  the  purchaser 
sale  and  exchange  of  commodities.  But  upon  the  matter  of  interstate  and  foreign 
commerce  and  the  proper  regulation  thereof,  the  subject  being  not  alone  national 
but  international  in  its  character,  the  great  importance  of  having  but  one  source  for 
the  law  which  regulates  that  commerce  throughout  the  length  and  breadth  of  the 
land  can  not  in  our  opinion  be  overestimated.  Each  State  in  that  event  would  have 
complete  jurisdiction  over  the  commerce  which  was  wholly  within  its  own  borders, 
while  the  jurisdiction  of  Congress,  under  the  provisions  of  the  Constitution,  over 
interstate  commerce  would  be  paramount,  and  would  include  therein  jurisdiction 
over  contracts  of  the  nature  we  have  been  discussing. 

The  court  further  said: 

The  power  to  regulate  commerce  means  the  power  to  prescribe  rules  by  which  it 
shall  be  governed. 

It  was  also  said  in  the  case  of  Gloucester  Ferry  Co.  v.  Pennsylvania 
(114  U.  S.,  196): 

Commerce  among  the  States  consists  of  intercourse  and  traffic  between  their  citi- 
zens, and  includes  the  transportation  of  persons  and  property,  and  the  navigation  of 
public  waters  for  that  purpose,  as  well  as  the  purchase,  sale,  and  exchange  of  com- 
modities. The  power  to  regulate  that  commerce  as  well  as  commerce  with  foreign 
nations  vested  in  Congress  is  the  power  to  prescribe  the  rules  by  which  it  shall  be 
governed;  that  is,  the  conditions  upon  which  it  shall  be  conducted;  to  determine 
when  it  shall  be  free  and  when  subject  to  duties  and  other  exactions. 

And  in  Champion  v.  Ames  (188  U.  S.,  321)  it  was  held  that  an  act 
of  Congress  prohibiting  the  transportation  of  lottery  tickets  from  one 
State  to  another  was  a  regulation  of  interstate  commerce. 

We  have  thus  seen  that  the  use  of  trade-marks  bears  a  very  close 
relationship  to  commerce;  that  the  trade-mark  is  only  of  value  where 
it  is  attached  to  a  subject  of  commerce — that  is,  to  goods  or  merchan- 
dise which  are  to  be  used  in  commerce.  We  have  further  seen  that 
Congress  has  the  power  to  regulate — that  is,  to  prescribe  the  rules 
which  shall  govern  certain  kinds  of  commerce.  We  confidently  sub- 
mit that  the  regulation'of  a  trade-mark  comes  within  the  power  to  pre- 
scribe the  rules  by  which  commerce  shall  be  governed  and  controlled. 
Congress,  however,  is  limited  in  its  regulation  of  commerce,  by  the 
express  language  of  the  Constitution,  to  commerce  with  foreign  nations, 
among  the  several  States,  or  with  the  Indian  tribes,  and  its  power 
over  that  subject  is  full,  complete,  and  exclusive. 

Having  determined  that  Congress  has  the  constitutional  power  to 
enact  legislation  upon  the  subject  of  trade-marks  used  in  the  commerce 
which  comes  within  the  jurisdiction  of  Congress,  we  now  pass  to  a 
consideration  of  the  provisions  of  the  bill  herewith  submitted. 

THE  BILL. 

The  main  objects  sought  ^to  be  accomplished  by  the  bill  herewith 
reported  are,  first,  to  make  provision  for  the  registration  of  trade- 
marks used  in  interstate  commerce,  as  well  as  those  used  in  foreign 
commerce,  and  in  commerce  with  the  Indian  tribes;  second,  to  provide 
a  procedure  which  will  give  uniformity  to  the  laws  governing  the 
registration  of  trade-marks;  third,  to  provide  additional  penalties  for 
the  infringement  of  a  registered  trade-mark;  fourth,  to  reduce  the  fee 
required  on  filing  an  application  for  the  registration  of  a  trade-mark; 
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fifth,  to  regulate  the  procedure  for  the  registration  of  a  trade-mark 
governing  cases  of  interfering  or  conflicting  claims  to  the  use  of 
trade -marks;  sixth,  to  make  our  statutes  conform  to  treaty  stipula- 
tions entered  into  between  the  United  States  and  certain  other  govern- 
ments. 

The  first  section  of  the  hill  provides  for  the  registration  of  trade- 
marks used  in  interstate  commeree,  as  well  as  in  commerce  with  for- 
eign nations  and  with  Indian  tribes,  and  provides  for  a  reduction  of 
the  amount  of  the  fee  required  for  the  registration  of  a  trade-mark 
from  $25  to  $10. 

The  second,  third,  and  fourth  sections  of  the  proposed  bill  relate  to 
the  procedure  for  the  registration  of  trade-marks. 

As  little  change  as  possible  throughout  the  bill  has  been  made  in 
the  existing  law.  Onty  such  changes  as  were  necessary  to  make  the 
law  agree  with  our  treat}7  obligations,  or  to  accomplish  the  purposes 
of  the  proposed  amendments,  have  been  made.  The  language  of  the 
present  act  has  been  retained  throughout  the  bill  in  eveiy  case  where 
it  was  possible  to  do  so. 

In  the  past  there  has  been  considerable  complaint  in  regard  to  what 
could  be  registered  under  the  existing  law  as  a  trade-mark.  Much  of 
the  time  of  the  committee  in  the  hearing  of  the  bill  has  been  consumed 
in  a  discussion  upon  this  particular  feature  of  the  legislation.  Section 
5  of  the  proposed  bill  we  believe  will  permit  the  registration  of  all 
marks  which  could,  under  the  common  law  as  expounded  by  the  courts, 
be  the  subject  of  a  trade-mark  and  become  the  exclusive  property  of 
the  party  using  the  same  as  his  trade-mark. 

The  language  of  section  5  is  taken  almost  verbatim  from  section  5 
of  the  bill  proposed  by  Mr.  Arthur  P.  Greeley,  as  contained  in  the 
report  of  the  Commissioners  appointed  to  revise  the  statutes  relating 
to  patents,  trade  and  other  marks,  and  trade  and  commercial  names, 
under  the  act  of  Congress  approved  June  4,  1894.  Full  protection  is 
given  by  the  court,  under  the  doctrine  of  unfair  competition,  to  the 
users  of  such  marks  as  do  not,  under  the  common  law,  constitute 
technically  what  is  known  as  a  trade-mark,  and  which  can  become  the 
subject  of  exclusive  ownership.  By  other  sections  of  the  bill,  to 
which  attention  will  be  called  later,  provision  is  made  for  an  appeal 
from  the  decision  of  the  Commissioner  of  Patents  to  the  district  court 
of  the  District  of  Columbia  from  a  decision  refusing  the  registration 
of  a  trade-mark.  By  these  provisions  of  the  bill  it  would  seem  that 
there  could  not  be  a  conflict  of  decisions,  about  which  so  much  com- 
plaint has  been  made  in  the  past.  Through  the  decisions  of  the  courts 
a  uniform  system  and  uniform  rules  governing  and  controlling  the 
registration  of  marks  will  in  time  be  adopted. 

A  proviso  has  been  added  permitting  all  marks  that  have  been  in 
actual  use  as  trade-marks  for  a  period  of  ten  years  to  be  registered. 

The  procedure  provided  by  the  bill  for  the  registration  of  trade- 
marks is  similar  in  man3r  respects  to  the  procedure  in  patent  cases. 
When  the  application  for  registration  is  filed  section  6  provides  for  an 
examination  of  the  mark  offered  for  registration.  If  upon  such  exami- 
nation the  application  is  refused,  notice  is  given  to  the  applicant,  in 
order  that  he  may  appeal,  if  he  so  desires,  from  the  decision.  The 
procedure  for  appeals  is  regulated  by  other  sections  of  the  bill.  If,  on 
the  other  hand,  the  examination  discloses  that  the  mark  is  entitled  to 
registration,  then  the  act  provides  that  the  Commissioner  shall  cause 
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the  mark  to  be  published  at  least  once  in  the  Official  Gazette  of  the 
Patent  Office.  The  purpose  of  this  publication  is  apparent.  Owners 
of  trade-marks  ought  not  to  have  their  rights  to  the  use  of  a  trade- 
mark jeopardized  by  the  registration  of  similar  trade-marks  by  other 
parties  not  entitled  to  the  use  of  the  same.  Some  notice  should  be 
given  whereby  the  true  owners  of  marks  may  have  an  opportunity  to 
be  heard  by  the  Commissioner  of  Patents  before  an}7  mark  is  registered 
and  given,  by  reason  of  such  registration,  the  evidence  of  ownership 
provided  for  by  the  terms  of  the  bill. 

By  section  7  provision  is  made  for  proceedings  in  case  of  notice  of 
opposition  to  the  registration  of  a  mark,  and  also  where  an  interfer- 
ence exists  between  a  trade-mark  offered  for  registration  and  one 
already  registered  or  a  known  trade-mark  in  use. 

An  appeal  is  also  provided  by  section  8  from  the  examiner  in  charge 
of  trade- marks,  or  the  examiner  in  charge  of  interferences,  to  the 
Commissioner  in  person. 

A  further  appeal  is  provided  by  section  9  from  the  decision  of  the 
Commissioner  of  Patents  to  the  court  of  appeals  of  the  District  of 
Columbia,  and  the  same  rules  and  procedure  for  such  appeals  are 
adopted  as  those  which  control  appeals  from  the  decision  of  the  Com- 
missioner on  an  application  for  a  patent  or  parties  to  an  interference 
as  to  an  invention. 

Section  10  provides  for  the  assignment  of  trade-marks  either  before 
or  after  registration,  but  requires  that  such  assignment  shall  only  be 
valid  when  made  in  connection  with  the  good  will  of  the  business  in 
which  the  mark  is  used  and  when  recorded  within  three  months  from 
the  date  thereof. 

Section  11  is  almost  identical  with  section  4  of  the  act  of  1881, 
except  that  section  11  of  the  bill  submitted  herewith  provides  that 
the  certificate  of  registration  shall  be  under  the  seal  of  the  Patent 
Office  instead  of  under  the  seal  of  the  Department  of  the  Interior. 
The  certificates  are  to  be  issued  by  the  Commissioner  of  Patents,  who 
should  attach  his  seal,  which  is  under  his  control,  rather  than  the  seal 
of  the  Department  of  the  Interior. 

By  section  12  of  the  bill  submitted  herewith  the  life  of  a  certificate 
of  registration  is  changed  from  thirty  years  to  twenty  years.  The  pur- 
pose of  this  change  is  to  make  the  term  of  such  registration  correspond 
with  the  term  for  which  registration  is  granted  b}7  the  international 
union  for  the  registration  of  trade-marks.  The  right  to  the  use  of  a 
trade-mark  is  perpetual,  so  long  as  the  same  is  actually  used  in  com- 
merce. Such  perpetual  ownership  of  a  mark  is  provided  for  by  means 
of  renewals  of  certificates,  upon  application  made  in  accordance  with 
the  terms  of  the  proposed  bill. 

By  section  13  provision  is  made  for  the  cancellation  of  registration 
of  marks  which  may  not  have  been  entitled  to  registration.  The  only 
notice  which  is  required,  according  to  the  provisions  of  the  bill,  of  the 
application  for  the  registration  of  a  trade-mark  is  the  publication  of 
the  application  once  in  the  Official  Gazette.  The  purpose  of  this  pro- 
vision is  to  give  to  the  owner  of  a  mark  an  opportunit}T  to  have  a  prior 
registration  of  his  mark,  if  granted,  canceled  upon  a  proper  showing. 

By  sections  14  and  15  provision  is  made  for  the  pa}Tment  of  fees, 
and  such  provisions  are  taken  largel}7  from  similar  regulations  in 
regard  to  fees  upon  applications  for  a  patent. 
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A  remedy  at  law  is  given  to  the  owners  of  trade-marks  by  section 
16.  The  provision  contained  in  this  section  to  give  the  court  power 
to  enter  a  judgment  on  a  verdict  for  three  times  the  amount  of  the 
verdict,  in  such  cases  as  the  court  may  deem  it  advisable,  is  new  in  the 
law  of  trade-marks.  Similar  provisions  exist  in  the  copyright  and 
patent  laws  and  in  other  statutes.  The  difficulty  of  proving  exact 
damages  in  cases  of  this  character  is  well  understood.  It  has  seemed 
to  your  committee  proper  that  the  Government,  which  has  made  pro- 
vision for  the  registration  of  trade-marks,  should  accord  to  the  owners 
thereof,  who  have  complied  with  the  terms  of  the  statute,  full  and 
complete  redress  for  violation  of  their  rights.  By  another  section  of 
the  bill  provision  is  made  for  designating  registered  trade-marks  by 
printing  under  the  trade-mark  the  fact  that  it  is  registered,  as  is  done 
in  cases  of  patents,  so  that  any  person  who  imitates  or  counterfeits  a 
trade-mark  will  do  so  with  notice  and  should  therefore  be  held  to  a 
strict  accountability  for  the  fraud  committed. 

Section  17  defines  what  United  States  courts  shall  have  jurisdiction 
of  suits  involving  the  rights  to  registered  trade-marks. 

Section  18  provides  that  writs  of  certiorari  may  be  granted  by  the 
Supreme  Court  of  the  United  States  for  the  review  of  cases  arising 
under  this  act,  which  section  is  taken  from  the  Federal  statute  relat- 
ing to  patents. 

By  section  19  provision  is  made  for  proceedings  in  equit}^  against 
the  infringer  of  a  registered  trade-mark.  This  section  corresponds  in 
terms  with  section  4921  of  the  Revised  Statutes  relating  to  patent 
cases,  except  that  it  specially  provides  the  manner  in  which  profits 
shall  be  ascertained.  Under  existing  rules  it  is  necessary  for  the  com- 
plainant to  prove  sales  and  costs  with  entire  and  absolute  accuracy. 
The  only  persons  having  knowledge  of  the  cost  of  making  the  sales  are 
the  defendant  or  some  one  in  his  employ.  It  has  seemed,  therefore, 
only  fair  and  just  that  if  the  complainant  proves  the  sales,  the  defend- 
ant should  be  required  to  produce  evidence  of  the  expenses  he  was  put 
to  in  making  such  sales  as  an  offset  against  the  sales  proven  by  the 
complainant. 

The  provisions  of  section  20  are  taken  from  section  4966  of  the 
Revised  Statutes  relative  to  copyrights  and  are  equally  applicable,  or 
should  be,  to  trade-marks  as  to  cop}Trights. 

Section  21  is  practically  the  same  as  section  8  of  the  present  trade- 
mark act.  The  only  change  in  the  section  as  now  drawn  relates  to 
trade-marks  which  have  been  abandoned. 

Section  22  provides  for  the  cancellation  of  certificates  of  registration 
which  have  been  granted  to  applicants  who  are  subsequently  found  not 
to  be  the  owners  of  the  marks.  This  section  provides  only  for  the 
cancellation  of  trade-marks  which  are  in  conflict  with  other  registered 
trade-marks.  Section  13  of  the  proposed  bill  provides  that  any  person, 
whether  the  owner  of  any  registered  trade-mark  or  not,  who  may  deem 
himself  injured  b}^  the  registration  of  a  mark,  may  make  application  to 
the  Commissioner  of  Patents  to  cancel  the  registration  thereof,  and 
proceedings  are  provided  for  any  such  case  protecting  the  rights  of  the 
registrant  of  the  mark. 

Section  23  is  identical  with  section  10  of  the  act  of  1881  on  the  sub- 
ject of  trade-marks,  and  is  intended  to  give  the  user  of  a  commercial 
mark,  whether  such  mark  comes  within  the  technical  definition  of  a 
trade-mark  under  the  provisions  of  the  proposed  act  the  right  to  have 
3147—04  2 
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such  remedy  against  those  who  make  use  of  such  mark  with  fraudulent 
intent,  as  is  given  by  the  courts  under  the  doctrine  of  unfair  competi- 
tion, and  to  further  provide  that  the  courts  of  the  United  States  shall 
continue  to  have  such  jurisdiction  as  they  now  have  to  enforce  relief 
in  such  cases. 

The  provisions  of  section  24  are  believed  to  be  self-explanatory. 
Section  25  is  identical  in  its  provisions  with  section  9  of  the  present 
trade-mark  act. 

Section  26  is  identical  in  its  provisions  with  section  12  of  the  present , 
trade-mark  act. 

The  provisions  of  section  27  are  taken  substantially  from  section  11 
of  the  act  of  Congress  approved  July  24, 1897,  entitled  "An  act  to  pro- 
vide revenue  for  the  Government  and  to  encourage  the  industries  of 
the  United  States."  Its  provisions  have  been  amended  so  as  to  give 
to  manufacturers  located  in  foreign  countries — which,  by  treaty  stipu- 
lations, give  similar  privileges  to  the  United  States — the  same  advan- 
tages as  are  given  to  domestic  manufacturers. 

Section  28  provides  that  it  shall  be  the  dut}^  of  the  registrant  of  a 
trade-mark  to  give  notice  to  the  public  that  a  trade- mark  is  registered 
either  by  affixing  thereon  the  words  "Registered  in  U.  S.  Patent 
Office,"  or  abbreviated  thus  "Reg.  U.  S.  Pat.  Off."  If  counterfeiting 
or  imitation  of  a  trade-mark  is  to  subject  the  counterfeiter  or  imitator 
to  the  penalties  by  way  of  trebling  of  damages  provided  for  under  the 
provisions  of  the  bill  submitted  herewith,  then  it  seems  entirely  proper 
that  some  notice  should  be  given  to  the  public  of  the  registration  of 
the  trade-mark.  The  provisions  for  such  notice  in  the  section  referred 
to  follow  the  language  of  the  statutes  on  the  subject  of  patents. 

Section  29  defines  the  terms  used  in  other  sections  of  the  bill,  and 
by  making  such  definition  of  the  terms  it  has  prevented  considerable 
repetition  in  other  parts  of  the  bill. 

Section  30  simply  provides  for  the  repeal  of  other  acts  inconsistent 
with  the  provisions  of  the  bill  submitted  herewith  and  for  the  preser- 
vation of  rights  acquired  b}^  registrants  under  trade-mark  laws  now 
in  force. 

We  have  called  attention  in  this  report  to  such  provisions  of  the 
bill  as  we  thought  might  require  some  explanation.  The  sections  in 
the  bill  submitted  herewith  which  are  not  specifically  referred  to  in 
this  report  are,  we  believe,  self-explanatory. 

It  is  believed  by  your  committee  that  the  passage  of  the  proposed 
bill  would  give  the  relief  which  the  owners  and  users  of  trade-marks 
are  justly  asking  at  the  hands  of  Congress.  The  subject  is  one  of  vital 
importance  to  every  manufacturer  in  the  United  States,  as  nearly  all 
such  manufacturers  are  engaged  in  interstate  commerce.  State  laws 
afford  protection  for  registered  trade-marks  used  in  interstate  com- 
merce, and  with  that  subject  Congress  has  nothing  to  do.  The  exist- 
ing law,  however,  affords  no  protection  to  manufacturers  using  trade- 
marks in  interstate  commerce.  Congress  alone  has  power  to  pass 
legislation  that  will  protect  the  use  of  marks  in  such  commerce. 

Your  committee  is  of  the  opinion  that  Congress  has  the  constitu- 
tional power  to  legislate  upon  the  subject  of  trade-marks  used  in  inter- 
state commerce,  and  that  the  defects  in  existing  law  regulating  such 
use  of  trade -marks  will  be  remedied  by  the  passage  of  the  bill  sub- 
mitted herewith,  and  we  therefore  respectfully  recommend  that  the 
bill  do  pass. 
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An  Act  To  authorize  the  registration  of  trade-marks  used  in  com- 
merce with  foreign  nations  or  among  the  several  States  or  with  Indian  tribes,  and  to 
protect  the  same. 

Be  it  enacted  dy  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  the  owner  of  a  trade- 
mark used  in  commerce  with  foreign  nations,  or  among  the  several 
States,  or  with  Indian  tribes,  provided  such  owner  shall  be  domiciled 
within  the  territory  of  the  United  States,  or  resides  in  or  is  located  in 
any  foreign  country  which,  by  treaty,  convention,  or  law,  affords 
similar  privileges  to  the  citizens  of  the  United  States,  may  obtain  reg- 
istration for  such  trade-mark  by  complying  with  the  following  require- 
ments: First,  by  filing  in  the  Patent  Office  an  application  therefor,  in 
writing,  addressed  to  the  Commissioner  of  Patents,  signed  by  the 
applicant,  specifying  his  name,  domicile,  location,  and  citizenship; 
the  class  of  merchandise  and  the  particular  description  of  goods  com- 
prised in  such  class  to  which  the  trade-mark  is  appropriated;  a  descrip- 
tion of  the  trade-mark  itself,  and  a  statement  of  the  mode  in  which 
the  same  is  applied  and  affixed  to  goods,  and  the  length  of  time  during 
which  the  trade-mark  has  been  used.  With  this  statement  shall  be 
filed  a  drawing  of  the  trade-mark,  signed  by  the  applicant,  or  his 
attorney,  and  such  number  of  specimens  of  the  trade-mark,  as  actually 
used,  as  may  be  required  by  the  Commissioner  of  Patents.  Second, 
by  paying  into  the  Treasury  of  the  United  States  the  sum  of  ten  dol- 
lars, and  otherwise  complying  with  the  requirements  of  this  Act  and 
such  regulations  as  may  be  prescribed  by  the  Commissioner  of  Patents. 

Sec.  2.  That  the  application  prescribed  in  the  foregoing  section,  in 
order  to  create  any  right  whatever  in  favor  of  the  party  filing  it,  must 
be  accompanied  by  a  written  declaration  verified  by  the  applicant,  or 
by  a  member  of  the  firm  or  an  officer  of  the  corporation  or  association 
applying,  to  the  effect  that  the  applicant  believes  himself  or  the  firm, 
corporation,  or  association  in  whose  behalf  he  makes  the  application 
to  be  the  owner  of  the  trade-mark  sought  to  be  registered,  and  that 
no  other  person,  firm,  corporation,  or  association,  to  the  best  of  the 
applicant's  knowledge  and  belief,  has  the  right  to  such  use,  either  in 
the  identical  form  or  in  such  near  resemblance  thereto  as  might  be 
calculated  to  deceive;  that  such  trade-mark  is  used  in  commerce  among 
the  several  States,  or  with  foreign  nations,  or  with  Indian  tribes,  and 
that  the  description  and  drawing  presented  truly  represent  the  trade- 
mark sought  to  be  registered.  If  the  applicant  resides  or  is  located 
in  a  foreign  country,  the  statement  required  shall,  in  addition  to  the 
foregoing,  set  forth  that  the  trade-mark  has  been  registered  by  the 
applicant,  or  that  an  application  for  the  registration  thereof  has  been 
filed  by  him  in  the  foreign  country  in  which  he  resides  or  is  located, 
and  shall  give  the  date  of  such  registration,  or  the  application  therefor, 
as  the  case  may  be,  except  that  in  the  application  in  such  cases  it  shall 
not  be  necessary  to  state  that  the  mark  has  been  used  in  commerce 
with  the  United  States  or  among  the  States  thereof.  The  verification 
required  by  this  section  may  be  made  before  any  person  within  the 
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United  States  authorized  by  law  to  administer  oaths,  or,  when  the 
applicant  resides  in  a  foreign  country,  before  any  minister,  charge 
d'affaires,  consul,  or  commercial  agent  holding  commission  under  the 
Government  of  the  United  States,  or  before  any  notary  public,  judge, 
or  magistrate  having  an  official  seal  and  authorized  to  administer  oaths 
in  the  foreign  country  in  which  the  applicant  may  be  whose  authority 
shall  be  proved  by  a  certificate  of  a  diplomatic  or  consular  officer  of 
the  United  States. 

Sec.  3.  That  every  applicant  for  registration  of  a  trade-mark,  or  for 
renewal  of  registration  of  a  trade-mark,  who  is  not  domiciled  within  the 
United  States,  shall,  before  the  issuance  of  the  certificate  of  registra- 
tion, as  hereinafter  provided  for,  designate,  by  a  notice  in  writing,  filed 
in  the  Patent  Office,  some  person  residing  within  the  United  States  on 
whom  process  or  notice  of  proceedings  affecting  the  right  of  ownership 
of  the  trade-mark  of  which  such  applicant  may  claim  to  be  the  owner, 
brought  under  the  provisions  of  this  Act  or  under  other  laws  of  the 
United  States,  may-  be  served,  with  the  same  force  and  effect  as  if  served 
upon  the  applicant  or  registrant  in  person.  For  the  purposes  of  this 
Act  it  shall  be  deemed  sufficient  to  serve  such  notice  upon  such  applicant, 
registant,  or  representative  by  leaving  a  copy  of  such  process  or  notice 
addressed  to  him  at  the  last  address  of  which  the  Commissioner  of 
Patents  has  been  notified. 

Sec.  4.  That  an  application  for  registration  of  a  trade-mark  filed  in 
this  country  by  an}^  person  who  has  previously  regularly  filed  in  any 
foreign  country  which,  by  treaty,  convention,  or  law,  affords  similar 
privileges  to  citizens  of  the  United  States  an  application  for  registra- 
tion of  the  same  trade-mark  shall  be  accorded  the  same  force  and  effect 
as  would  be  accorded  to  the  same  application  if  filed  in  this  country 
on  the  date  on  which  application  for  registration  of  the  same  trade- 
mark was  first  filed  in  such  foreign  country:  Provided,  That  such 
application  is  filed  in  this  country  within  four  months  from  the  date 
on  which  the  application  was  first  filed  in  such  foreign  country:  And 
provided,  That  certificate  of  registration  shall  not  be  issued  for  any 
mark  for  registration  of  which  application  has  been  filed  by  an  appli- 
cant located  in  a  foreign  country  until  such  mark  has  been  actually 
registered  by  the  applicant  in  the  country  in  which  he  is  located. 

Sec.  5.  That  no  mark  by  which  the  goods  of  the  owner  of  the  mark 
may  be  distinguished  from  other  goods  of  the  same  class  shall  be 
refused  registration  as  a  trade-mark  on  account  of  the  nature  of  such 
mark  unless  such  mark — 

(a)  Consists  of  or  comprises  immoral  or  scandalous  matter; 

(b)  Consists  of  or  comprises  the  flag  or  coat  of  arms  or  other  insig- 
nia of  the  United  States,  or  any  simulation  thereof,  or  of  an y  State  or 
municipality,  or  of  any  foreign  nation:  Provided,  That  trade- marks  - 
which  are  identical  with  a  registered  or  known  trade-mark  owned  and  . 
in  use  by  another,  and  appropriated  to  merchandise  of  the  same 
descriptive  properties,  or  which  so  nearly  resemble  a  registered  or 
known  trade-mark  owned  and  in  use  by  another,  and  appropriated  to 
merchandise  of  the  same  descriptive  properties,  as  to  be  likely  to 
cause  confusion  or  mistake  in  the  mind  of  the  public,  or  to  deceive  pur- 
chasers, shall  not  be  registered:  Provided,  That  no  mark  which  con- 
sists merely  in  the  name  of  an  individual,  firm,  corporation,  or  asso- 
ciation, not  written,  printed,  impressed,  or  woven  in  some  particular 

or  distinctive  manner  or  in  association  with  a  portrait  of  the  individ-  ! 
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ual,  or  merely  in  words  or  devices  which  are  descriptive  of  the  goods 
with  which  they  are  used,  or  of  the  character  or  quality  of  such  goods, 
or  merely  a  geographical  name  or  term,  shall  be  registered  under  the 
terms  of  this  Act:  Provided  further,  That  no  portrait  of  a  living  indi- 
vidual may  be  registered  as  a  trade-mark,  except  by  the  consent  of 
such  individual,  evidenced  by  an  instrument  in  writing:  And  ■provided 
further,  That  nothing  herein  shall  prevent  the  registration  of  any 
mark  used  by  the  applicant  or  his  predecessors,  or  by  those  from  whom 
title  to  the  mark  is  derived,  in  commerce  with  foreign  nations  or 
among  the  several  States,  or  with  Indian  tribes,  which  was  in  actual 
and  exclusive  use  as  a  trade-mark  of  the  applicant  or  his  predecessors 
from  whom  he  derived  title  for  ten  years  next  preceding  the  passage 
of  this  Act. 

Sec.  6.  That  on  the  filing  of  an  application  for  registration  of  a 
trade-mark  which  complies  with  the  requirements  of  this  Act,  and  the 
payment  of  the  fees  herein  provided  for,  the  Commissioner  of  Patents 
shall  cause  an  examination  thereof  to  be  made;  and  if  on  such  exami- 
nation it  shall  appear  that  the  applicant  is  entitled  to  have  his  trade- 
mark registered  under  the  provisions  of  this  Act,  the  Commissioner 
shall  cause  the  mark  to  be  published  at  least  once  in  the  Official  Gazette 
of  the  Patent  Office.  Any  person  who  believes  he  would  be  damaged 
by  the  registration  of  a  mark  may  oppose  the  same  by  filing  notice 
of  opposition,  stating  the  grounds  therefor,  in  the  Patent  Office  within 
thirty  days  after  the  publication  of  the  mark  sought  to  be  registered, 
which  said  notice  of  opposition  shall  be  verified  by  the  person  filing 
the  same  before  one  of  the  officers  mentioned  in  section  two  of  this 
Act.  If  no  notice  of  opposition  is  filed  within  said  time  the  Commis- 
sioner shall  issue  a  certificate  of  registration  therefor,  as  hereinafter 
provided  for.  If  on  examination  an  application  is  refused,  the  Com- 
missioner shall  notify  the  applicant,  giving  him  his  reasons  therefor. 

Sec.  7.  That  in  all  cases  where  notice  of  opposition  has  been  filed 
the  Commissioner  of  Patents  shall  notify  the  applicant  thereof  and 
the  grounds  therefor. 

Whenever  application  is  made  for  the  registration  of  a  trade-mark 
which  is  substantially  identical  with  a  trade-mark  appropriated  to 
goods  of  the  same  descriptive  properties,  for  which  a  certificate  of 
registration  has  been  previously  issued  to  another,  or  for  registration 
of  which  another  has  previously  made  application,  or  which  so  nearly 
resembles  such  trade-mark,  or  a  known  trade-mark  owned  and  used 
by  another,  as,  in  the  opinion  of  the  Commissioner,  to  be  likely  to  be 
mistaken  therefor  by  the  public,  he  may  declare  that  an  interference 
exists  as  to  such  trade-mark,  and  in  every  case  of  interference  or 
opposition  to  registration  he  shall  direct  the  examiner  in  charge  of 
interferences  to  determine  the  question  of  the  right  of  registration  to 
such  trade-mark,  and  of  the  sufficiency  of  objections  to  registration, 
in  such  manner  and  upon  such  notice  to  those  interested  as  the  Com- 
missioner may  by  rules  prescribe. 

The  Commissioner  may  refuse  to  register  the  mark  against  the  regis- 
tration of  which  objection  is  filed,  or  may  refuse  to  register  both  of 
two  interfering  marks,  or  ma}^  register  the  mark,  as  a  trade-mark,  for 
the  person  first  to  adopt  and  use  the  mark,  if  otherwise  entitled  to 
register  the  same,  unless  an  appeal  is  taken,  as  hereinafter  provided  for, 
from  his  decision,  by  a  party  interested  in  the  proceeding,  within  such 
time  (not  less  than  twenty  days)  as  the  Commissioner  may  prescribe. 
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Sec.  8.  That  every  applicant  for  the  registration  of  a  trade-mark, 
or  for  the  renewal  of  the  registration  of  a  trade-mark,  which  applica- 
tion is  refused,  or  a  party  to  an  interference  against  whom  a  decision 
has  been  rendered,  or  a  party  who  has  filed  a  notice  of  opposition  as 
to  a  trade-mark,  may  appeal  from  the  decision  of  the  examiner  in 
charge  of  trade-marks,  or  the  examiner  in  charge  of  interferences,  as 
the  case  ma}7  be,  to  the  Commissioner  in  person,  having  once  paid  the 
fee  for  such  appeal. 

Sec.  9.  That  if  an  applicant  for  registration  of  a  trade-mark,  or  a 
party  to  an  interference  as  to  a  trade-mark,  or  a  party  who  has  filed 
opposition  to  the  registration  of  a  trade-mark,  or  party  to  an  applica- 
tion for  the  cancellation  of  the  registration  of  a  trade-mark,  is  dissat- 
isfied with  the  decision  of  the  Commissioner  of  Patents,  he  may  appeal 
to  the  court  of  appeals  of  the  District  of  Columbia.,  on  complying  with 
the  conditions  required  in  case  of  an  appeal  from  the  decision  of  the 
Commissioner  by  an  applicant  for  patent,  or  a  party  to  an  interference 
as  to  an  invention,  and  the  same  rules  of  practice  and  procedure  shall 
govern  in  every  stage  of  such  proceedings,  as  far  as  the  same  may  be 
applicable. 

Sec.  10.  That  every  registered  trade-mark,  and  every  mark  for  the 
registration  of  which  application  has  been  made,  together  with  the 
application  for  registration  of  the  same,  shall  be  assignable  in  connec- 
tion with  the  good  will  of  the  business  in  which  the  mark  is  used. 
Such  assignment  must  be  by  an  instrument  in  writing  and  duly 
acknowledged  according  to  the  laws  of  the  country  or  State  in  which 
the  same  is  executed;  any  such  assignment  shall  be  void  as  against  any 
subsequent  purchaser  for  a  valuable  consideration,  without  notice, 
unless  it  is  recorded  in  the  Patent  Office  within  three  months  from  date 
thereof.    The  Commissioner  shall  keep  a  record  of  such  assignments. 

Sec.  11.  That  certificates  of  registration  of  trade-marks  shall  be 
issued  in  the  name  of  the  United  States  of  America,  under  the  seal  of 
the  Patent  Office,  and  shall  be  signed  by  the  Commissioner  of  Patents, 
and  a  record  thereof,  together  with  printed  copies  of  the  drawing  and 
statement  of  the  applicant,  shall  be  kept  in  books  for  that  purpose. 
The  certificate  shall  state  the  date  on  which  the  application  for  reg- 
istration was  received  in  the  Patent  Office.  Certificates  of  registra- 
tion of  trade-marks  may  be  issued  to  the  assignee  of  the  applicant,  but 
the  assignment  must  first  be  entered  of  record  in  the  Patent  Office. 

Written  or  printed  copies  of  any  records,  books,  papers,  or  drawings 
relating  to  trade-marks  belonging  to  the  Patent  Office,  and  of  certifi- 
cates of  registration,  authenticated  by  the  seal  of  the  Patent  Office  and 
certified  by  the  Commissioner  thereof,  shall  be  evidence  in  all  cases 
wherein  the  originals  could  be  evidence;  and  any  person  making  appli- 
cation therefor  a?nd  paying  the  fee  required  by  law  shall  have  certified 
copies  thereof. 

Sec.  12.  That  a  certificate  of  registration  shall  remain  in  force  for 
twenty  years,  except  that  in  the  case  of  trade-marks  previously  regis- 
tered in  a  foreign  country  such  certificates  shall  cease  to  be  in  force  on 
the  da}7  on  which  the  trade-mark  ceases  to  be  protected  in  such  foreign 
country,  and  shall  in  no  case  remain  in  force  more  than  twenty  years, 
unless  renewed.  Certificates  of  registration  may  be,  from  time  to 
time,  renewed  for  like  periods  on  payment  of  the  renewal  fees  required 
by  this  Act,  upon  request  by  the  registrant,  his  legal  representatives, 
or  transferees  of  record  in  the  Patent  Office,  and  such  request  may  be 
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made  at  any  time  not  more  than  six  months  prior  to  the  expiration  of 
the  period  for  which  the  certificates  of  registration  were  issued  or 
renewed.  Certificates  of  registration  in  force  at  the  date  at  which  this 
Act  takes  effect  shall  remain  in  force  for  the  period  for  which  they 
were  issued,  but  shall  be  renewable  on  the  same  conditions  and  for  the 
same  periods  as  certificates  issued  under  the  provisions  of  this  Act, 
and  when  so  renewed  shall  have  the  same  force  and  effect  as  certificates 
issued  under  this  Act 

Sec.  13.  That  whenever  any  person  shall  deem  himself  injured  by 
the  registration  of  a  trade-mark  in  the  Patent  Office  he  may  at  any 
time  apply  to  the  Commissioner  of  Patents  to  cancel  the  registra- 
tion thereof.  The  Commissioner  shall  refer  such  application  to 
the  examiner  in  charge  of  interferences,  who  is  empowered  to  hear 
and  determine  this  question  and  who  shall  give  notice  thereof  to  the 
registrant.  If  it  appear  after  a  hearing  before  the  examiner  that 
the  registrant  was  not  entitled  to  the  use  of  the  mark  at  the  date  of 
his  application  for  registration  thereof,  or  that  the  mark  is  not  used 
by  the  registrant,  or  has  been  abandoned,  and  the  examiner  shall  so 
decide,  the  Commissioner  shall  cancel  the  registration.  Appeal  ma}T 
betaken  to  the  Commissioner  in  person  from  the  decision  of  examiner 
of  interferences. 

Sec.  14.  That  the  following  shall  be  the  rates  for  trade-mark  fees: 

On  filing  each  original  application  for  registration  of  a  trade-mark, 
ten  dollars:  Provided,  That  an  application  for  registration  of  a  trade- 
mark pending  at  the  date  of  the  passage  of  this  Act,  and  on  which 
certificate  of  registration  shall  not  have  issued  at  such  date,  may,  at 
the  option  of  the  applicant,  be  proceeded  wTith  and  registered  under 
the  provisions  of  this  Act  without  the  payment  of  further  fee. 

On  filing  each  application  for  renewal  of  the  registration  of  a  trade- 
mark, ten  dollars. 

On  filing  notice  of  opposition  to  the  registration  of  a  trade-mark, 
ten  dollars. 

On  an  appeal  from  the  examiner  in  charge  of  trade-marks  to  the 
Commissioner  of  Patents,  fifteen  dollars. 

On  an  appeal  from  the  decision  of  the  examiner  in  charge  of  inter- 
ferences, awarding  ownership  of  a  trade-mark  or  canceling  the  regis- 
tration of  a  trade-mark,  to  the  Commissioner  of  Patents,  fifteen  dollars. 

For  certified  and  uncertified  copies  of  certificates  of  registration  and 
other  papers,  and  for  recording  transfers  and  other  papers,  the  same 
fees  as  required  hy  law  for  such  copies  of  patents  and  for  recording 
assignments  and  other  papers  relating  to  patents. 

Sec.  15.  That  sections  forty-nine  hundred  and  thirty-five  and  forty- 
nine  hundred  and  thirt}T-six  of  the  Revised  Statutes,  relating  to  the 
payment  of  patent  fees  and  to  the  repayment  of  fees  paid  by  mistake, 
are  hereby  made  applicable  to  trade-mark  fees. 

Sec.  16.  That  the  registration  of  a  trade-mark  under  the  provisions 
of  this  Act  shall  be  prima  facie  evidence  of  ownership.  Any  person 
who  shall,  without  the  consent  of  the  owner  thereof,  reproduce, 
counterfeit,  copy,  or  colorably  imitate  any  such  trade  mark  and  affix 
the  same  to  merchandise  of  substantially  the  same  descriptive  proper- 
ties as  those  set  forth  in  the  registration,  or  to  labels,  signs,  prints, 
packages,  wrappers,  or  receptacles  intended  to  be  used  upon  or  in  con- 
nection with  the  sale  of  merchandise  of  substantially  the  same  descrip- 
tive properties  as  those  set  forth  in  such  registration,  and  shall  use, 
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or  shall  have  used,  such  reproduction,  counterfeit,  copy,  or  colorable 
imitation  in  commerce  among  the  several  States,  or  with  a  foreign 
nation,  or  with  the  Indian  tribes,  shall  be  liable  to  an  action  for  damages 
therefor  at  the  suit  of  the  owner  thereof;  and  whenever  in  any  such 
action  a  verdict  is  rendered  for  the  plaintiff,  the  court  may  enter  judg- 
ment therein  for  any  sum  above  the  amount  found  by  the  verdict  as 
the  actual  damages,  according  to  the  circumstances  of  the  case,  not 
exceeding  three  times  the  amount  of  such  verdict,  together  with  the 
costs. 

Sec.  17.  That  the  circuit  and  territorial  courts  of  the  United  States 
and  the  supreme  court  of  the  District  of  Columbia  shall  have  original 
jurisdiction,  and  the  circuit  courts  of  appeal  of  the  United  States  and 
the  court  of  appeals  of  the  District  of  Columbia  shall  have  appellate 
jurisdiction  of  all  suits  at  law  or  in  equity  respecting  trade-marks 
registered  in  accordance  with  the  provisions  of  this  Act,  arising  under 
the  present  Act,  without  regard  to  the  amount  in  controversy. 

Sec.  18.  That  writs  of  certiorari  may  be  granted  by  the  Supreme 
Court  of  the  United  States  for  the  review  of  cases  arising  under  this 
Act  in  the  same  manner  as  provided  for  patent  cases  by  the  Act  cre- 
ating the  circuit  court  of  appeals. 

Sec.  19.  That  the  several  courts  vested  with  jurisdiction  of  cases 
arising  under  the  present  Act  shall  have  power  to  grant  injunctions, 
according  to  the  course  and  principles  of  equity,  to  prevent  the  viola- 
tion of  any  right  of  the  owner  of  a  trade-mark  registered  under  this 
Act,  on  such  terms  as  the  court  may  deem  reasonable;  and  upon  a 
decree  being  rendered  in  any  such  case  for  wrongful  use  of  a  trade- 
mark the  complainant  shall  be  entitled  to  recover,  in  addition  to  the 
profits  to  be  accounted  for  by  the  defendant,  the  damages  the  com- 
plainant has  sustained  thereby,  and  the  court  shall  assess  the  same  or 
cause  the  same  to  be  assessed  under  its  direction.  The  court  shall  have 
the  same  power  to  increase  such  damages,  in  its  discretion,  as  is  given 
by  section  sixteen  of  this  Act  for  increasing  damages  found  by  verdict 
in  actions  of  law;  and  in  assessing  profits  the  plaintiff  shall  be  required 
to  prove  defendant's  sales  only;  defendant  must  prove  all  elements  of 
cost  which  are  claimed. 

Sec.  20.  That  in  any  case  involving  the  right  to  a  trade-mark  regis- 
tered in  accordance  with  the  provisions  of  this  Act,  in  which  the  ver- 
dict has  been  found  for  the  plaintiff,  or  an  injunction  issued,  the  court 
may  order  that  all  labels,  signs,  prints,  packages,  wrappers,  or  recep- 
tacles in  the  possession  of  the  defendant,  bearing  the  trade-mark  of 
the  plaintiff  or  complainant,  or  any  reproduction,  counterfeit,  copy, 
or  colorable  imitation  thereof,  shall  be  delivered  up  and  destroyed. 
Any  injunction  that  may  be  granted  upon  hearing,  after  notice  to  the 
defendant,  to  prevent  the  violation  of  any  right  of  the  owner  of  a 
trade-mark  registered  in  accordance  with  the  provisions  of  this  Act, 
by  any  circuit  court  of  the  United  States,  or  b}^  a  judge  thereof,  may- 
be  served  on  the  parties  against  whom  such  injunction  may  be  granted 
anywhere  in  the  United  States  where  they  may  be  found,  and  shall  be 
operative,  and  may  be  enforced  by  proceedings  to  punish  for  contempt, 
or  otherwise,  by  the  court  by  which  such  injunction  was  granted,  or 
by  any  other  circuit  court,  or  judge  thereof,  in  the  United  States,  or 
by  the  supreme  court  of  the  District  of  Columbia,  or  a  judge  thereof. 
The  said  courts,  or  judges  thereof,  shall  have  jurisdiction  to  enforce 
said  injunction,  as  herein  provided,  as  fully  as  if  the  injunction  had 
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been  granted  by  the  circuit  court  in  which  it  is  sought  to  be  enforced. 
The  clerk  of  the  court  or  judge  granting  the  injunction  shall,  when 
required  to  do  so  by  the  court  before  which  application  to  enforce  said 
injunction  is  made,  transfer  without  delay  to  said  court  a  certified 
copy  of  all  the  papers  on  which  the  said  injunction  was  granted  that 
are  on  file  in  his  office. 

Sec.  21.  That  no  action  or  suit  shall  be  maintained  under  the  pro- 
visions of  this  Act  in  any  case  when  the  trade-mark  is  used  in  unlawful 
business,  or  upon  any  article  injurious  in  itself,  or  which  mark  has 
been  used  with  the  design  of  deceiving  the  public  in  the  purchase  of 
merchandise,  or  has  been  abandoned,  or  upon  any  certificate  of  regis- 
tration fraudulently  obtained. 

Sec.  22.  That  whenever  there  are  interfering  registered  trade-marks, 
any  person  interested  in  any  one  of  them  may  have  relief  against  the 
interfering  registrant,  and  all  persons  interested  under  him,  by  suit  in 
equity  against  the  said  registrant;  arid  the  court,  on  notice  to  adverse 
parties  and  other  due  proceedings  had  according  to  the  course  of 
equity,  may  adjudge  and  declare  either  of  the  registrations  void  in 
whole  or  in  part  according  to  the  interest  of  the  parties  in  the  trade- 
mark, and  may  order  the  certificate  of  registration  to  be  delivered  up  to 
the  Commissioner  of  Patents  for  cancellation. 

Sec.  23.  That  nothing  in  this  Act  shall  prevent,  lessen,  impeach,  or 
avoid  any  remedy  at  law  or  in  equity  which  any  party  aggrieved  by 
any  wrongful  use  of  any  trade-mark  might  have  had  if  the  provisions 
of  this  Act  had  not  been  passed. 

Sec.  24.  That  all  applications  for  registration  pending  in  the  office 
of  tha  Commissioner  of  Patents  at  the  time  of  the  passage  of  this  Act 
may  be  amended  with  a  view  to  bringing  them,  and  the  certificate 
issued  upon  such  applications,  under  its  provisions,  and  the  prosecu- 
tion of  such  applications  may  be  proceeded  with  under  the  provisions 
of  this  Act. 

Sec.  25.  That  any  person  who  shall  procure  registration  of  a  trade- 
mark, or  entry  thereof,  in  the  office  of  the  Commissioner  of  Patents 
by  a  false  or  fraudulent  declaration  or  representation,  oral  or  in  writ- 
ing, or  by  any  false  means,  shall  be  liable  to  pay  any  damages  sustained 
in  consequence  thereof  to  the  injured  party,  to  be  recovered  by  an 
action  on  the  case. 

Sec.  26.  That  the  Commissioner  of  Patents  is  authorized  to  make 
rules  and  regulations,  not  inconsistent  with  law,  for  the  conduct  of 
proceedings  in  reference  to  the  registration  of  trade-marks  provided 
for  by  this  Act. 

Sec.  27.  That  no  article  of  imported  merchandise  which  shall  copy  or 
simulate  the  name  of  any  domestic  manufacture,  or  manufacturer  or 
trader,  or  of  any  manufacturer  or  trader  located  in  &ny  foreign  country 
which,  by  treat}7,  convention,  or  law  affords  similar  privileges  to  citi- 
zens of  the  United  States,  or  which  shall  copy  or  simulate  a  trade-mark 
registered  in  accordance  with  the  provisions  of  this  Act,  or  shall  bear 
a  name  or  mark  calculated  to  induce  the  public  to  believe  that  the 
article  is  manufactured  in  the  United  States,  or  that  it  is  manufactured 
in  any  foreign  country  or  locality  other  than  the  country  or  locality 
in  which  it  is  in  fact  manufactured,  shall  be  admitted  to  entry  at  any 
custom-house  of  the  United  States;  and,  in  order  to  aid  the  officers  of 
the  customs  in  enforcing  this  prohibition,  any  domestic  manufacturer 
or  trader,  and  any  foreign  manufacturer  or  trader,  who  is  entitled 
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under  the  provisions  of  a  treaty,  convention,  declaration,  or  agree- 
ment between  the  United  States  and  any  foreign  country  to  the  advan- 
tages afforded  by  law  to  citizens  of  the  United  States  in  respect  to 
trade-marks  and  commercial  names,  may  require  his  name  and  resi- 
dence, and  the  name  of  the  locality  in  which  his  goods  are  manufac- 
tured, and  a  copy  of  the  certificate  of  registration  of  his  trade-mark, 
issued  in  accordance  with  the  provisions  of  this  Act,  to  be  recorded  in 
books  which  shall  be  kept  for  this  purpose  in  the  Department  of  the 
Treasury,  under  such  regulations  as  the  Secretary  of  the  Treasury 
shall  prescribe,  and  may  furnish  to  the  Department  facsimiles  of  his 
name,  the  name  of  the  locality  in  which  his  goods  are  manufactured, 
or  of  his  registered  trade- mark;  and  thereupon  the  Secretary  of  the 
Treasury  shall  cause  one  or  more  copies  of  the  same  to  be  transmitted 
to  each  collector  or  other  proper  officer  ©f  customs. 

Sec.  28.  That  it  shall  be  the  duty  of  the  registrant  to  give  notice  to 
the  public  that  a  trade-mark  is  registered,  either  by  affixing  thereon 
the  words  44  Registered  in  U.  S.  Patent  Office,"  or  abbreviated  thus, 
" Reg.  U.  S.  Pat.  Off.,"  or  when,  from  the  character  or  size  of  the 
trade-mark,  or  from  its  manner  of  attachment  to  the  article  to  which 
it  is  appropriated,  this  can  not  be  done,  then  by  affixing  a  label  con- 
taining a  like  notice  to  the  package  or  receptacle  wherein  the  article 
or  articles  are  inclosed;  and  in  any  suit  for  infringement  by  a  party 
failing  so  to  give  notice  of  registration  no  damages  shall  be  recovered, 
except  on  proof  that  the  defendant  was  duly  notified  of  infringement, 
and  continued  the  same  after  such  notice. 

Sec.  29.  That  in  construing  this  Act  the  following  rules  must  be 
observed,  except  where  the  contrary  intent  is  plainly  apparent  from 
the  context  thereof  :  The  United  States  includes  and  embraces  all  terri- 
tory which  is  under  the  jurisdiction  and  control  of  the  United  States. 
The  word  "'States"  includes  and  embraces  the  District  of  Columbia, 
the  Territories  of  the  United  States,  and  such  other  territory  as  shall 
be  under  the  jurisdiction  and  control  of  the  United  States.  The  terms 
"person"  and  "owner,"  and  any  other  word  or  term  used  to  desig- 
nate the  applicant  or  other  entitled  to  a  benefit  or  privilege  or  rendered 
liable  under  the  provisions  of  this  Act,  include  a  firm,  corporation,  or 
association  as  well  as  a  natural  person.  The  term  "applicant"  and 
"registrant"  embrace  the  successors  and  assigns  of  such  applicant  or 
registrant.  _  The  term  "trade -mark"  includes  any  mark  which  is  enti- 
tled to  registration  under  the  terms  of  this  Act  and  whether  registered 
or  not  and  a  trade-mark  shall  be  deemed  to  be  "affixed"  to  an  article 
when  it  is  placed  in  any  manner  in  or  upon  either  the  article  itself  or 
the  receptacle  or  package  or  upon  the  envelope  or  other  thing  in,  by, 
or  with  which  the  goods  are  packed  or  inclosed  or  otherwise  prepared 
for  sale  or  distribution. 

Sec.  30.  That  this  Act  shall  be  in  force  and  take  effect  April  first, 
nineteen  hundred  and  five.  AH  Acts  and  parts  of  Acts  inconsistent 
with  this  Act  are  hereby  repealed  except  so  far  as  the  same  may  apply 
to  certificates  of  registration  issued  under  the  Act  of  Congress  approved 
March  third,  eighteen  hundred  and  eighty-one,  entitled  "An  Act  to 
authorize  the  registration  of  trade-marks  and  protect  the  same,"  or 
under  the  Act  approved  August  fifth,  eighteen  hundred  and  eigmVv- 
two,  entitled  "An  Act  relating  to  the  registration  of  trade-marks." 

Approved,  February  20,  1905. 
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AMENDMENT  OF  LAWS  RELATING  TO  REGISTRATION 
OF  TRADE-MARKS. 


March  27,  1906. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Currier,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT. 

[To  accompany  H.  R.  15911.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R. 
15911)  to  amend  the  laws  of  the  United  States  relating  to  the  registra- 
tion of  trade-marks,  having  had  the  same  under  consideration,  beg 
leave  to  report  it  back  to  the  House  with  certain  amendments  and  with 
the  recommendation  that  the  amendments  be  agreed  to  and  that  the 
bill  as  amended  be  passed. 

The  first  section  of  the  bill  amends  the  existing  law,  which  provides 
that  in  an  application  for  a  trade-mark  there  shall  be  given  a  descrip- 
tion of  the  mark  itself,  by  inserting  after  the  word  "  itself "  the 
words  6 4  only  when  needed  to  express  colors  not  shown  in  the  draw- 
ing." This  amendment  is  proposed  to  meet  the  objection  that  in  ordi- 
nary cases  a  trade-mark  needs  no  description,  but  shows  for  itself  what 
it  is,  and  that  often  an  attempt  to  describe  it  is  likely  to  prove  a  limi- 
tation of  the  right  of  the  applicant,  since  if  the  infringers'  mark  does 
not  come  precisely  within  the  written  description  it  would  be  held 
not  to  infringe  it.  The  committee  can  conceive  of  no  case  where  a 
description  is  needed  or  desirable  except  when  colors  are  used. 

The  third  section  of  the  bill  amends  the  existing  law  by  providing — 

That  the  Commissioner  of  Patents  shall  establish  classes  of  merchandise  for  the 
purpose  of  trade-mark  registration,  and  shall  determine  the  particular  description  of 
goods  comprised  in  each  class.  On  a  single  application  for  registration  of  a  trade- 
mark the  trade-mark  may  be  registered  at  the  option  of  the  applicant  for  any  or  all 
goods  upon  which  the  mark  has  actually  been  used  comprised  in  a  single  class  of 
merchandise,  provided  the  particular  description  of  goods  be  stated. 

The  trade-mark  laws  of  nearly  all  commercial  nations  have  a  provi- 
sion of  this  kind,  or  their  laws  establish  in  express  terms  the  classes. 
In  England  there  are  50  classes,  in  Germany  12,  and  in  France  74. 
The  practice  formerly  obtained  in  the  administration  of  our  Patent 
Onice  to  allow  the  mark  on  an  entire  class  of  goods  to  be  registered  on 
a  single  application,  but  in  1903  the  Commissioner  ruled  in  ex  parte 
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Faxon  that  under  a  proper  construction  of  the  statute  a  single  trade- 
mark right  would  cover  only  merchandise  of  substantially  the  same 
descriptive  properties,  since  section  7  of  the  same  statute  gave  a  remedy 
only  to  those  who  placed  a  mark  upon  such  goods.  Since  that  time, 
and  particularly  since  the  passage  of  the  Bonynge  bill,  which  increased 
many  fold  the  applications  for  registration,  there  has  been  much  com- 
plaint. Manufacturers  state  that  where  under  the  former  practice 
they  could  protect  all  the  goods  by  from  one  to  three  applications, 
they  would  now  be  compelled  to  make  from  10  to  75,  and  of  course 


While  foreign  countries  are  willing  to  protect  American  trade-marks, 
such  countries  will  base  their  registration  on  the  registration  in  the 
county  of  origin,  and  so  the  American  manufacturer  who  produces  a 
certain  class  of  goods  and  is  obliged  to  split  up  his  application  must  do 
the  same  in  every  country  where  he  seeks  registration  of  his  mark. 
Besides  the  inconvenience  to  which  our  manufacturers  are  subjected 
by  reason  of  this  rule,  the  pecuniary  advantage  enjoyed  by  a  citizen  of 
a  country  which  will  permit  an  entire  class  to  be  registered  on  a  single 
application  is  not  inconsiderable  when  it  is  remembered  that  in  some 
countries  it  costs  from  $50  to  $75  for  each  registration  of  a  trade-mark. 
Under  the  construction  now  given  to  the  law  the  producer  of  ale  and 
beer  can  not  include  both  in  the  same  registration,  and  the  man  who 
cans  and  sells  vegetables,  fruit,  and  fish  and  desires  to  protect  his 
goods  by  a  trade-mark  must  make  three  applications  and  pay  three 
fees.  The  Commissioner  of  Patents  expresses  his  cordial  approval  of 
the  change  in  the  requirements  of  the  statute. 

The  fourth  and  last  section  of  the  bill  changes  the  existing  law  so 
as  to  give  to  a  citizen  of  a  foreign  country  who  has  a  manufacturing 
establishment  within  the  territory  of  the  United  States  the  same  rights 
and  privileges,  4  4  so  far  as  the  registration  and  protection  of  trade- 
marks used  on  the  products  of  such  establishments  are  concerned,"  as 
are  enjoyed  by  our  own  citizens. 

Amend  the  first  section  of  the  bill  by  striking  out  the  words  "  if 
required  by  the  Commissioner  of  Patents  and  desired  by  the  appli- 
cant," in  lines  9  and  10,  on  page  1,  and  in  lines  11  and  12,  on  page  2, 
and  inserting  in  lieu  thereof  the  words  "only  when  needed  to  express 
colors  not  shown  in  the  drawing." 

Amend  by  striking  out  section  2  of  the  bill. 

Amend  section  3  of  the  bill  by  striking  out  the  word  44  description,'' 
in  lines  13  and  18,  on  page  3,  and  inserting  in  lieu  thereof  the  word 
u  descriptions." 

Amend  the  numbering  of  the  sections  of  the  bill,  so  that  section  3 
shall  read  44  section  2;"  section  4,  44  section  3;"  section  5,  44  section  4." 
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An  Act  To  amend  the  laws  of  the  United  States  relating  to  the 
registration  of  trade-marks. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  section  one  of  the  Act 
entitled  '  'An  Act  to  authorize  the  registration  of  trade-marks  used  in 
commerce  with  foreign  nations  or  among  the  several  States  or  with 
Indian  tribes,  and  to  protect  the  same,"  approved  February  twentieth, 
nineteen  hundred  and  five,  be,  and  is  hereby,  amended  by  inserting 
after  the  words  "description  of  the  trade-mark  itself,"  the  words 
"only  when  needed  to  express  colors  not  shown  in  the  drawing,"  so 
that  the  section,  as  amended,  shall  read  as  follows: 

"That  the  owner  of  a  trade-mark  used  in  commerce  with  foreign 
nations,  or  among  the  several  States,  or  with  Indian  tribes,  provided 
such  owner  shall  be  domiciled  within  the  territory  of  the  United  States 
or  resides  in  or  is  located  in  any  foreign  country  which,  by  treaty, 
convention,  or  law  affords  similar  privileges  to  the  citizens  of  the 
United  States,  may  obtain  registration  for  such  trade-mark  by  comply- 
ing with  the  following  requirements:  First,  by  filing  in  the  Patent  Office 
an  application  therefor,  in  writing,  addressed  to  the  Commissioner  of 
Patents,  signed  by  the  applicant,  specifying  his  name,  domicile,  loca- 
tion, and  citizenship;  the  class  of  merchandise  and  the  particular 
description  of  goods  comprised  in  such  class  to  which  the  trade-mark 
is  appropriated;  a  description  of  the  trade-mark  itself,  only  when 
needed  to  express  colors  not  shown  in  the  drawing,  and  a  statement  of 
the  mode  in  which  the  same  is  applied  and  affixed  to  goods,  and  the 
length  of  time  during  which  the  trade-mark  has  been  used.  With  this 
statement  shall  be  filed  a  drawing  of  the  trade-mark,  signed  by  the 
applicant,  or  his  attorney,  and  such  number  of  specimens  of  the  trade- 
mark as  actually  used  as  may  be  required  by  the  Commissioner  of 
Patents.  Second,  by  paying  into  the  Treasury  of  the  United  States 
the  sum  of  ten  dollars,  and  otherwise  complying  with  the  requirements 
of  this  Act  and  such  regulations  as  may  be  prescribed  by  the  Commis- 
sioner of  Patents." 

Sec.  2.  That  the  Commissioner  of  Patents  shall  establish  classes  of 
merchandise  for  the  purpose  of  trade-mark  registration,  and  shall 
determine  the  particular  descriptions  of  goods  comprised  in  each  class. 
On  a  single  application  for  registration  of  a  trade-mark  the  trade- mark 
may  be  registered  at  the  option  of  the  applicant  for  any  or  all  goods 
upon  which  the  mark  has  actually  been  used  comprised  in  a  single 
class  of  merchandise,  provided  the  particular  descriptions  of  goods  be 
stated. 

Sec.  3.  That  any  owner  of  a  trade-mark  who  shall  have  a  manu- 
facturing establishment  within  the  territory  of  the  United  States  shall 
be  accorded,  so  far  as  the  registration  and  protection  of  trade-marks 
used  on  the  products  of  such  establishment  are  concerned,  the  same 
rights  and  privileges  that  are  accorded  to  owners  of  trade-marks  domi- 
ciled within  the  territory  of  the  United  States  by  the  Act  entitled  "An 
Act  to  authorize  the  registration  of  trade-marks  used  in  commerce 
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with  foreign  nations  or  among  the  several  States  or  with  Indian  tribes, 
and  to  protect  the  same,"  approved  February  twentieth,  nineteen  hun- 
dred and  five. 

Sec.  4.  That  this  Act  shall  take  effect  July  first,  nineteen  hundred 
and  six. 


Approved,  May  4,  1906. 


59th  Congress,  )  HOUSE  OF  REPRESENTATIVES,  f  Report 

1st  Session.     f  1    No.  4955. 


AMENDING  REVISED  STATUTES  OF  THE  UNITED  STATES 
RELATING  TO  COPYRIGHTS. 


June  19,  1906. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Sulzer,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT. 

[To  accompany  H.  R.  11943.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R. 
11943)  amending  title  60,  chapter  3,  of  the  Revised  Statutes  of  the 
United  States,  relating  to  copyrights,  report  the  same  with  the  follow- 
ing amendment: 

Strike  out  all  after  the  enacting  clause  and  insert  the  following: 

That  section  forty-nine  hundred  and  sixty-six  of  the  Revised  Statutes,  as  amended 
by  the  act  of  January  sixth,  eighteen  hundred  and  ninety-seven,  be,  and  the  same 
is  hereby,  further  amended  by  adding  at  the  end  thereof  the  following: 

"Nothing  in  this  act  shall  be  so  construed  as  to  prevent  the  performance  of 
religious  or  secular  works,  such  as  oratorios,  cantatas,  masses,  or  octavo  choruses  by 
public  schools,  church  choirs,  or  vocal  societies,  rented  or  borrowed  from  some 
other  public  school,  church  choir,  or  vocal  society,  provided  the  performance  is 
given  for  charitable  or  educational  purposes,  and  not  for  profit. ' ' 

Down  to  1897  it  had  never  been  doubted  but  that  the  purchaser  of  a 
piece  of  music  took  it  with  the  right  to  both  its  use  and  disposal,  but 
in  that  year,  by  the  amendment  of  section  4966  of  the  Revised  Statutes, 
which  had  theretofore  referred  only  to  dramatic  compositions,  the  law 
preventing  the  purchaser  of  a  piece  of  music  from  renting  it  to  be 
performed  by  another  was  enacted.  Doubtless  Congress  had  in  con- 
templation at  the  time  the  production  of  large  musical  compositions 

I    by  companies  engaged  in  their  production  for  individual  and  aggre- 

|  gate  profit,  and  so  far  as  the  law  applies  to  such  productions  there  is 
no  objection  to  it.    The  statute,  however,  is  so  broad  that  it  covers 

!  the  cases  of  religious  societies,  public  schools,  church  choirs,  and  vocal 
societies  of  all  kinds,  and  also  performances  given  entirely  for  chari- 
table or  educational  purposes,  and  not  for  profit.  It  is  not  believed 
that  this  was  the  intention  of  the  framers  of  the  amendment  of  1S97. 
Recently  certain  music  publishers  have  been  sending  church  choirs, 

I    public  schools,  and  vocal  societies  the  following  notice,  which  speaks 
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for  itself,  and  is  one  of  the  reasons  why  the  proposed  legislation  is 
deemed  necessar}^: 

To  conductors  of  musical  societies  and  whom  it  may  concern: 

Our  attention  being  called  to  the  fact  that  public  performances  of  copyrighted 
works  are  sometimes  given  with  the  use  of  vocal  scores  which  have  been  hired 
for  the  occasion,  and  without  performing  rights  first  obtained  from  the  publishers 
by  the  purchase  of  copies  in  the  regular  manner,  we  quote  below  part  of  section  4966 
of  the  copyright  laws  of  the  United  States,  in  force  since  January,  1899,  as  follows: 

"Sec.  4966.  Any  person  publicly  performing  or  representing  any  dramatic  or 
musical  composition  for  which  a  copyright  has  been  obtained,  without  the  consent 
of  the  proprietor  of  said  dramaticor  musical  composition,  or  his  heirs  or  assigns,  shall 
be  liable  for  damages  therefor,  such  damages  in  ail  cases  to  be  assessed  at  such  sum, 
not  less  than  one  hundred  dollars  for  the  first  and  fifty  dollars  for  every  subsequent 
performance,  as  to  the  court  shall  appear  to  be  just.  If  the  unlawful  performance 
and  representation  be  willful  and  for  profit,  such  person  or  persons  shall  be  guilty  of 
a  misdemeanor,  and,  upon  conviction,  be  imprisoned  for  a  period  not  exceeding  one 
year,"  etc. 

We  have  thought  it  best  to  bring  the  above  to  the  attention  of  the  musical  pro- 
fession at  large  on  account  of  the  different  interests  involved  where  rented  copies 
are  used  or  copies  obtained  at  secondhand. 

While  we  are  not  without  our  own  interests  in  the  matter,  yet,  as  publishers  doing 
business  on  an  extended  scale,  the  actual  sale  of  a  few  copies  more  or  a  few  copies 
less  of  any  particular  wrork  is  not  to  us  of  serious  concern.  We,  however,  publish 
such  works  under  contract  with  the  several  authors,  under  which  contracts  the 
authors  are  entitled  to  certain  royalties  on  all  copies  sold.  In  many  cases  these 
royalties  represent  the  only  reward  which  the  author  obtains  for  his  genius  and  for 
his  work.  It  should  then  require  no  argument  to  show  that,  aside  from  the  pub- 
lisher's rights  and  the  legal  requirements  of  the  case,  it  is  an  injustice  and  a  fraud 
upon  the  author  to  use  rented  copies  of  his  work  in  giving  a  performance,  thus 
depriving  him  of  his  royalties. 

In  pursuance  of  the  above,  the  vocal  scores  of  many  such  copyrighted  publications 
contain  a  printed  notice  stating  that  "Eights  of  performance  can  be  secured  only  by 
the  purchase  of  a  copy  of  this  score  by  or  for  each  and  every  singer  taking  part." 
But  even  in  the  absence  of  such  notice  the  performing  rights  of  a  work  are  secured 
by  the  copyright  notice.  Possession  of  rented  copies  or  of  secondhand  copies 
(whether  rented  or  purchased)  does  not  convey  the  performing  rights,  which. must 
be  obtained  from  the  publisher. 

Our  relations  with  authors  and  composers  are  such,  therefore,  that  we  feel  in  duty 
bound  to  protect  their  interests  and  to  prohibit  all  performances  of  these  works  where 
the  performing  rights  are  not  obtained  by  purchase  of  copies  in  the  regular  manner, 
and  to  obtain  redress  where  it  is  brought  to  our  notice  that  performances  of  such 
works  from  rented  copies  have  taken  place  without  the  publisher's  express  consent. 

It  must  be  freely  granted  that  it  would  be  of  no  interest  for  publishers  to  print 
nor  for  authors  to  write  musical  works  unless  the  reasonable  protection  granted  by 
the  law  is  observed. 

Since  we  are  addressing  the  musical  profession,  many  of  whom  are  authors  and 
composers  themselves,  we  feel  that  it  is  not  asking  too  much  to  say  that  we  hope  for 
their  cooperation  in  discountenancing  the  use  of  rented  or  second  hand  vocal  scores 
of  copyrighted  works.  To  avoid  any  hardship  to  purchasers,  it  is  arranged  that 
very  liberal  concessions  in  price  are  made  on  quantities  of  such  works,  whether 
bought  from  us  direct  or  through  the  regular  music  dealers. 

G.  Schirmer. 

Novello,  Ewer  &  Co. 

Arthur  P.  Schmidt. 

The  Oliver  Ditson  Co. 

Chas.  H.  Ditson  &  Co. 

J.  E.  Ditson  &  Co. 

The  Boston  Music  Co. 

Boosey  &  Co. 

Edward  Schuberth  &  Co. 

Additional  reasons  for  it  are  shown  in  the  testimony  of  Mr.  Herman 
Fromme  before  the  committee  on  May  2  and  3,  as  follows: 

If  these  different  societies  can  not  loan  the  books,  exchange  them,  or  rent  them, 
the  ultimate  result  will  be  that  they  will  have  to  disband.    We  have  all  been  school 
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children,  I  suppose,  and  have  friends  who  sing  in  church  choirs,  or  at  least  know  of 
some  who  do,  and  it  is  not  done  for  any  profit  whatever.  If  it  were  done  for  profit, 
it  would  be  another  thing.  I  contend  that  if  you  buy  this  book  once,  as  long  as  you 
do  not  buy  one  copy  and  print  twenty  or  a  hundred  or  a  thousand  of  them,  you 
should  not  be  restrained  from  doing  with  that  book  what  you  please  or  with  these 
100  books.  You  should  be  permitted,  after  you  have  used  the'm,  to  loan  them  to 
your  neighbor,  if  he  be  poor,  or  even  to  rent  them  to  these  poor  societies;  or  to  give 
them,  if  you  have  no  further  use  for  them,  to  gentlemen  like  Mr.  Tarns,  who  has  a 
library  and  has  bought  ever  so  many  of  them. 

Mr.  Sulzek.  Just  pardon  me  a  moment.  As  I  understand  it,  you  are  seeking  to 
amend  the  statute? 

Mr.  Fromme.  Yes,  sir. 

Mr.  Sulzer.  In  order  that  when  a  person  buys  a  book  of  music,  or  an  oratorio,  or 
a  mass,  he  shall  have  the  right  to  use  that  for  all  future  time,  or  to  give  it  away  to 
anybody  else  who  wants  to  use  it,  for  all  future  time? 

Mr.  Fromme.  Yes,  sir;  or  to  exchange  it  any  way  he  may  wish  to. 

Mr.  Sulzer.  That  is  the  object  of  the  amendment  to  the  law? 

Mr.  Fromme.  Yes,  sir. 

Mr.  Sulzer.  That  is  the  object  of  the  Bennet  bill  now? 
Mr.  Fromme.  Yes,  sir. 

Mr.  Sulzer.  And  that  is  all  you  seek  to  accomplish? 
Mr.  Fromme.  That  is  all  we  seek  to  accomplish. 

The  Chairman.  Do  you  seek  to  accomplish  quite  as  much  as  that?  Do  you  seek 
to  accomplish,  any  more  than  to  be  allowed  to  give  or  loan  it  to  a  society  to  produce 
it,  without  any  idea  of  making  profit  from  the  production?  You  have  used  the  word 
profit  once  or  twice. 

Mr.  Fromme.  Yes. 

Mr.  Sulzer.  These  "societies  in  New  York  City  hold  these  festivals  yearly.  Their 
memberships  range  from  50  to  250  members.  They  are  principally  singing  societies, 
composed  of  Hungarians  and  Germans.  If  what  Mr.  Fromme  says  is  true,  that  the 
publishers  of  oratorios  or  musical  publications  insist  upon  them  buying  the  books 
from  the  publishers  every  year,  the  injustice  of  it  must  be  apparent. 

Mr.  Chaney.  Do  the  societies  you  mention  conduct  their  exercises  for  profit  or  for 
charitable  purposes? 

Mr.  Sulzer.  For  charitable  purposes — sociable  and  charitable. 

The  Chairman.  The  language  of  the  bill  is  much  broader. 

Mr.  Bonynge.  The  language  of  the  bill  will  allow  them  to  use  it  for  profit. 

Mr.  Sulzer.  Even  assuming  that  they  charge  an  admission  fee  to  these  festivals, 
that  is  a  charitable  matter,  because  the  money  goes  into  the  treasury  of  the  society 
and  is  used  for  benevolent  and  charitable  purposes. 

Mr.  Chaney.  It  is  not  for  the  profit  of  individual  members? 

Mr.  Sulzer.  Oh,  no. 

While,  as  is  only  natural,  this  legislation  is  opposed  by  the  music 
publishers,  and  the  argument  is  strongly  pressed  that  the  composer  of 
a  popular,  attractive,  beautiful,  or  inspiring  musical  composition  is 
entitled  to  the  full  reward  for  the  boon  thus  conferred  on  humanity, 
we  do  not  think  that  such  authors,  having  received  the  monetary  com- 
pensation growing  out  of  the  original  sale  of  the  music,  are  entitled 
to  prevent  persons  who  are  not  reproducing  it  for  profit  from  loaning 
such  music  to  similar  religious,  charitable,  or  educational  associations. 


o 


59th  Congress,  )  HOUSE  OF  REPRESENTATIVES,  j  Report 

1st  Session.     j  I   No.  4978. 


PROTECTING  CERTAIN  COPYRIGHTS. 


June  20,  1906. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Hinshaw,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT. 

[To  accompany  H.  J.  Res.  174.] 

The  Committee  on  Patents,  to  whom  was  referred  House  joint  reso- 
lution 174,  respectfully  report  that  they  have  had  the  same  under 
consideration  and  instruct  me  to  report  the  same  favorably  to  the 
House  with  an  amendment  to  the  title,  so  the  title  will  read: 

Joint  resolution  protecting  the  copyright  matter  appearing  in  the  "  Rules  and 
Specifications  for  Grading  Lumber  Adopted  by  the  Various  Lumber  Manufacturing 
Associations  of  the  United  States. ; ' 

The  Department  of  Agriculture,  through  the  Forest  Service,  desires 
to  issue  a  bulletin  giving  concisely  the  rules  and  specifications  for 
grading  lumber  which  have  been  adopted  b}^  the  various  lumber  man- 
ufacturing associations  of  the  United  States.  This  resolution  provides 
that  wherever  in  said  bulletin  any  copyrighted  matter  shali  appear  it 
shall  be  plainly  marked  as  copyright  matter,  and  shall  be  as  fully  pro- 
tected under  the  copyright  laws  as  though  published  by  the  proprietors 
themselves. 

The  passage  of  this  resolution  is  recommended  by  Mr.  Gifford 
Pinchot,  of  the  Forest  Service. 

The  following  letter  explains  the  position  of  the  Forest  Service: 

United  States  Department  of  Agriculture, 

Forest  Service, 
Washington,  June  20,  1906. 
Dear  Sir:  In  the  absence  of  Mr.  Pinchot,  I  beg  leave  to  suggest  the  following  rea- 
sons why  it  is  desirable  to  have  Congress  pass  House  joint  resolution  174  during  the 
present  session : 

The  object  of  the  resolution  is  simply  to  protect  the  copyrighted  matter  appearing 
in  a  bulletin  soon  to  be  issued  by  the  Forest  Service,  entitled  "Rules  and  and  Speci- 
fications for  Grading  Lumber  Adopted  by  the  Various  Lumber  Manufacturing  Asso- 
ciations of  the  United  States."  The  copyrighted  matter  has  been  furnished  by 
several  lumbermen's  associations  and  is  very  valuable.  The  proposed  publication 
will  be  of  great  benefit  to  lumbering  and  timber  manufacturing  interests  throughout 
the  country. 

A  similar  resolution  was  passed  in  the  Fifty-seventh  Congress  to  protect  matter 
published  in  the  Woodman's  Handbook.    I  inclose  a  copy  for  your  information. 
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I  am  informed  by  the  Senate  Committee  on  Printing,  to  whom  a  similar  resolution 
(S.  R.  67)  was  referred,  that  they  will  report  it  favorably  to-day. 

I  also  suggest  that  the  title  of  the  resolution  be  changed  to  read  as  follows:  **To 
protect  the  copyrighted  matter  appearing  in  the  '  Rules  and  Specifications  for  Grading 
Lumber  Adopted  by  the  Various  Lumber  Manufacturing  Associations  of  the  United 
States,'  "  since  the  present  title  is  somewhat  misleading.  This  change  will  be  made 
in  the  Senate  resolution  when  reported. 

Very  truly,  yours,  Overton  W.  Price, 

Associate  Forester. 

Hon.  Frank  D.  Currier, 

House  of  Representatives. 

A  joint  resolution  exactly  similar  to  this,  protecting  the  copyright 
of  the  Woodman's  Handbook,  has  heretofore  passed  the  Congress. 
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TO  AMEND  AND  CONSOLIDATE  THE  ACTS  RESPECTING 

COPYRIGHT. 


January  30,  1907. — Committed  to  the  Committee  of  the  Whole  House  on  the 
state  of  the  Union  and  ordered  to  be  printed. 


Mr.  Currier,  from  the  Committee  on  Patents,  submitted  the 

following 

EEPOET. 

[To  accompany  H.  R.  25133.] 

The  Committee  on  Patents,  to  whom  was  referred  House  bill  25133, 
respectfully  report  that  they  have  had  the  same  under  consideration 
and  recommend  that  it  do  pass. 

For  years  men  familiar  with  the  copyright  laws  of  this  country 
have  urged  the  necessity  of  a  complete  revision.  In  a  notable  ad- 
dress on  "  Our  archaic  copyright  laws,"  delivered  before  the  Maine 
State  Bar  Association  by  Hon.  Samuel  J.  Elder,  a  distinguished 
member  of  the  Boston  bar,  he  said : 

The  whole  system,  in  the  light  of  an  interpretation  by  the  courts,  calls  for  a 
revision.  The  courts  are  more  and  more  called  upon  to  consider  these  questions. 
And  besides  this,  the  reproduction  of  various  things  which  are  the  subject  of 
copyright  has  enormously  increased.  The  wealth  and  business  of  the  country 
and  the  methods  and  means  of  duplication  have  increased  immeasurably.  The 
law  requires  adaptation  to  these  modern  conditions.  It  is  no  longer  possible 
to  summarize  it  in  a  few  sections  covering  everything  copyrightable.  It  should 
be  revised  so  that  protection  to  the  honest  literary  worker,  artist,  or  designer 
shall  be  simple  and  certain. 

The  pressing  need  of  a  revision  of  the  copyright  laws  was  urged 
by  the  President  in  his  message  to  Congress  in  December,  1905.  He 
said : 

Our  copyright  laws  urgently  need  revision.  They  are  imperfect  in  definition, 
confused  and  inconsistent  in  expression ;  they  omit  provision  for  many  articles 
which,  under  modern  reproductive  processes,  are  entitled  to  protection ;  they  im- 
pose hardships  upon  the  copyright  proprietor  which  are  not  essential  to  the  fair 
protection  of  the  public ;  they  are  difficult  for  the  courts  to  interpret  and  im- 
possible for  the  Copyright  Office  to  administer  with  satisfaction  to  the  public. 
Attempts  to  improve  them  by  amendment  have  been  frequent,  no  less  than  12 
acts  for  the  purpose  having  been  passed  since  the  Revised  Statutes.  To  perfect 
them  by  further  amendment  seems  impracticable.  A  complete  revision  of  them 
is  essential.  Such  a  revision,  to  meet  modern  conditions,  has  been  found  neces- 
sary in  Germany,  Austria,  Sweden,  and  other  foreign  countries,  and  bills  em- 
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bodying  it  are  pending  in  England  and  tbe  Australian  colonies.  It  bas  been 
urged  bere,  and  proposals  for  a  commission  to  undertake  it  bave,  from  time 
to  time,  been  pressed  upon  tbe  Congress. 

The  inconveniences  of  tbe  present  conditions  being  so  great,  an  attempt  to 
frame  appropriate  legislation  bas  been  made  by  tbe  Copyright  Office,  which 
bas  called  conferences  of  tbe  various  interests  especially  and  practically  con- 
cerned with  the  operation  of  the  copyright  laws.  It  has  secured  from  them  sug- 
gestions as  to  the  changes  necessary ;  it  has  added  from  its  own  experience 
and  investigation,  and  it  has  drafted  a  bill  which  embodies  such  of  these  changes 
and  additions  as,  after  full  discussion  and  expert  criticism,  appeared  to  be 
sound  and  safe.  In  form  this  bill  would  replace  the  existing  insufficient  and 
inconsistent  laws  by  one  general  copyright  statute.  It  will  be  presented  to 
the  Congress  at  the  coming  session.    It  deserves  prompt  consideration. 

Mr.  Thorvald  Solberg,  in  the  introduction  to  his  book  on  "  Copy- 
right in  Congress,"  gives  reasons  for  a  revision  of  the  copj^right  laws, 
as  follows : 

It  is  doubtful  if  the  enactment  of  further  merely  partial  or  temporizing  legis- 
lation will  afford  satisfactory  remedies  for  the  insufficiencies  and  inconsistencies 
of  tbe  present  laws.  The  subject  should  be  dealt  with  as  a  whole,  and  the 
insufficient  and  antiquated  laws  now  in  force  be  replaced  by  one  consistent,  lib- 
eral, and  adequate  statute. 

The  laws  as  they  stand  fail  to  give  the  protection  required,  are  difficult  of 
interpretation,  application,  and  administration,  leading  to  misapprehension  and 
misunderstanding,  and  in  some  directions  are  open  to  abuses. 

The  laws  respecting  copyrights  must  now  be  gathered  from  a  large 
number  of  acts.  Fourteen  acts  relating  to  copyrights  have  been 
passed  since  the  Kevised  Statutes  of  1873. 

Prior  to  the  year  1710  the  term  of  a  copyright  was  perpetual  in 
England.  The  Statute  of  Anne,  passed  in  that  year,  fixed  a  term 
and  provided  remedies  for  an  infringement  of  a  copyright,  but  long 
after  the  passage  of  that  act  it  was  contended  that  a  copyright  was 
a  common-law  right  "  which  always  has  existed  and  does  still  exist, 
independent  of  and  not  taken  away  by  the  statute  of  8  Anne,  ch.  19." 

In  the  case  of  Millar  v.  Taylor,  decided  by  Lord  Mansfield  in 
1769,  he  held  that  not  only  the  common-law  right  existed  and  was 
perpetual,  but  that  the  statute  of  Anne  did  not  limit  it.  In  1774 
the  case  of  Donaldson  v.  Beckett  was  decided  by  the  House  of  Lords. 
It  was  then  held  that  the  perpetual  right  of  copy,  which  had  pre- 
viously existed  at  common  law,  was  limited  to  the  term  provided  in 
the  statute.  The  House  of  Lords  referred  to  the  judges  of  the  three 
great  courts  a  series  of  questions  and  ordered  that  the  judges  be 
directed  to  deliver  their  opinions  before  them.  Two  of  the  questions 
were  as  follows : 

Fourth.  Whether  the  author  of  any  literary  composition  and  his  assigus 
had  the  sole  right  of  printing  and  publishing  the  same  in  perpetuity  by  the 

common  law 

Fifth.  Whether  this  right  is  any  way  impeached,  restrained,  or  taken  away 
by  tbe  statute  8  Anne? 

On  March  15,  1774,  the  judges  delivered  their  opinions  to  the 
House  of  Lords.  Seven  to  four  they  decided  that  there  was  a  per- 
petual copyright  at  common  law  after  publication.  This  decision 
was  never  reversed,  but,  six  to  five,  they  held  that  the  perpetual  right 
of  publication  was  taken  away  by  the  statute  of  Anne  and  that  the 
proprietor  of  a  copyright  was  limited  to  the  term  fixed  in  that 
statute.  Lord  Mansfield,  who  was  present,  declined  to  vote,  as  he 
had  previously  passed  upon  this  question  in  Millar  v.  Taylor.  Had 
he  voted  the  vote  would  have  been  a  tie,  and  the  decision  of  the 
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lord  chancellor,  holding  that  the  perpetual  right  was  not  limited 
by  the  statute  of  Anne,  would  have  remained  in  force. 

Both  of  these  decisions  involved  the  copyright  on  "  Thomson's 
Season."  Both  of  these  cases  were  fully  reported  by  Burrow  in 
Burrow's  King's  Bench  Reports,  vol.  4,  page  2303.  The  case  of  Don- 
aldson v.  Beckett  is  also  reported,  but  not  so  fully,  in  Brown's  Cases 
in  Parliament,  vol.  2,  page  129.  A  curious  error,  which  has  misled 
many  writers  on  this  subject,  crept  into  Brown's  report  of  the 
case.  He  stated  that  the  judges  voted,  six  to  five,  against  the  doc- 
trine of  the  perpetuity  of  copyrights  at  common  law.  A  careful  ex- 
amination of  the  opinions  of  each  one  of  the  judges  shows  conclu- 
sively that  Brown  made  the  mistake  of  taking  the  vote  of  the  judges, 
not  on  that  question,  but  on  the  question  of  whether  the  common-law 
right  was  impeached  by  the  Statute  of  Anne.  On  that  question  the 
judges  did  vote  as  he  states,  but  on  the  question  of  the  perpetuity  of 
copyright  at  common  law  they  voted  as  stated  in  Brown's  report, 
seven  to  four,  in  favor  of  the  doctrine  of  perpetual  right.  The  term 
of  the  copyright  owned  by  the  universities  of  England  was  made 
perpetual  by  act  of  Parliament  shortly  after  said  decision  of  the 
House  of  Lords. 

In  France  in  times  of  the  revolution,  when  property  rights  were 
being  assailed,  it  was  said  that  "  the  most  sacred,  the  most  legitimate, 
the  least  attackable,  the  most  personal  of  all  propertv  "  is  the  right 
of  an  author  to  his  works,  so  that  we  are  not  creating  new  property 
rights  by  giving  a  copyright  to  an  author  on  his  works,  but  we  are 
simply  giving  him  protection  on  the  property  right  which  he  always 
had.  The  laws  passed  under  the  Constitution  do  not  extend  the 
natural  right,  but  limit  it.  Constitutional  provisions  regarding  copy- 
rights and  laws  passed  thereunder  do  not  grant  property  rights,  but 
limit  them. 

The  first  copyright  statute  ever  passed  in  this  country  was  passed 
by  the  legislature  of  Connecticut  in  1783  at  the  solicitation  of  Noah 
Webster,  who  desired  copyright  protection  for  his  spelling  book. 
It  is  said  that  Mr.  Webster  then  traveled  from  State  to  State  and 
induced  12  of  the  13  States — all  except  Delaware — to  enact  similar 
statutes.  When  the  convention  met  and  framed  the  Constitution 
of  the  United  States  copyright  laws  existed  in  12  of  the  13  States, 
but  the  requirements  for  the  registration  of  copyrights  differed 
greatly,  to  the  advantage  of  an  author  seeking  to  protect  his  work. 
The  need  of  a  law  which  would  be  effective  in  all  the  States  was  so 
apparent  that  a  provision  was  incorporated  in  the  Constitution,  as 
follows : 

Congress  shall  have  power  *  *  *  to  promote  the  progress  of  science  and 
useful  arts  by  securing  for  limited  times  to  authors  and  inventors  the  exclusive 
right  to  their  respective  writings  and  discoveries.    (Constitution,  Art.  I,  par.  8.) 

Congress  and  the  courts  have  always  given  a  liberal  construction 
to  the  word  "  writings."  Mr.  Justice  Miller,  in  delivering  an  opin- 
ion of  the  Supreme  Court  in  the  case  of  Burrow-Giles  Lithograph 
Company  v.  Sarony  (111  U.  S.),  says: 

The  first  Congress  of  the  Unted  States,  sitting  immediately  after  the  forma- 
tion of  the  Constitution,  enacted  that  the  "  author  or  authors  of  any  map,  'chart, 
book,  or  books,  being  a  citizen  or  resident  of  the  United  States,  shnll  have 
the  sole  right  and  liberty  of  printing,  reprinting,  publishing,  and  vending  the 
same  for  the  period  of  fourteen  years  from  the  recording  of  the  title  thereof 
in  the  clerk's  office,  as  afterwards  directed."    (1  Stat.  L.,  124,  1.) 
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This  statute  not  only  makes  maps  and  charts  subjects  of  copyright,  but 
mentions  them  before  books  in  the  order  of  designation.  The  second  section 
of  an  act  to  amend  this  act,  approved  April  29,  1802  (2  Stat.  L.,  171),  enacts 
that  from  the  1st  day  of  January  thereafter,  he  who  shall  invent  and  design, 
engrave,  etch,  or  work,  or  from  his  own  works  shall  cause  to  be  designed  and 
engraved,  etched,  or  worked,  any  historical  or  other  print  or  prints  shall  have 
the  same  exclusive  right  for  the  term  of  fourteen  years  from  recording  the 
title  thereof  as  prescribed  by  law. 

By  the  first  section  of  the  act  of  February  3,  1831  (1  Stat.  L.,  436),  entitled 
"An  act  to  amend  the  several  acts  respecting  copyright,"  musical  compositions 
and  cuts,  in  connection  with  prints  and  engravings,  are  added,  and  the  period 
of  protection  is  extended  to  twenty-eight  years.  The  caption  or  title  of  this  act 
uses  the  word  "  copyright "  for  the  first  time  in  the  legislation  of  Congress. 

The  construction  placed  upon  the  Constitution  by  the  first  act  of  1790  and  the  . 
act  of  1802  by  the  men  who  were  contemp3rary  with  its  formation,  many  of 
whom  were  members  of  the  convention  which  framed  it,  is  of  itself  entitled  to 
very  great  weight,  and  when  it  is  remembered  that  the  rights  thus  established 
have  not  been  disputed  during  a  period  of  nearly  a  century  it  is  almost 
conclusive. 

The  Sarony  case  involved  the  right  to  make  copies  of  photographs, 
and  Mr.  Justice  Miller  held  that  photographs  were  protected  by  the 
act  of  1802.   In  referring  to  the  acts  of  1790,  1802,  and  1831,  he  says: 

These  statutes  certainly  answer  the  objection  that  books  only,  or  writing  in 
the  limited  sense  of  a  book  and  its  author,  are  within  the  Constitutional  pro- 
vision. Both  these  words  are  susceptible  of  a  more  enlarged  definition  than  this. 
An  author  in  that  sense  is  "  he  to  wham  anything  owes  its  origin ;  originator ; 
maker;  one  who  completes  a  work  of  science  or  literature."  (Worcester.) 
So,  also,  no  one  would  now  claim  that  the  word  "  writing  "  in  this  clause  of  the 
Constitution,  though  the  only  word  used  as  to  subjects  in  regard  to  which 
authors  are  to  be  secured,  is  limited  to  the  actual  script  of  the  author  and 
excludes  books  and  all  other  printed  matter.  By  "  writings  "  in  that  clause  is 
meant  the  literary  productions  of  those  authors,  and  Congress  very  properly 
has  declared  these  to  include  all  forms  of  writing,  printing,  engraving,  etching, 
etc.,  by  which  the  ideas  in  the  mind  of  the  author  are  given  visible  expression. 
The  only  reason  why  photographs  were  not  included  in  the  extended  list  in  the 
act  of  1802  is  probably  that  they  did  not  exist,  as  photography  as  an  art  was 
then  unknown,  and  the  scientific  principle  on  which  it  rests  and  the  chemicals 
and  machinery  by  which  it  is  operated  have  all  been  discovered  long  since  that 
statute  was  enacted. 

******* 

We  entertain  no  doubt  that  the  Constitution  is  broad  enough  to  cover  an  act 
authorizing  copyright  of  photographs,  so  far  as  they  are  representatives  of 
original  intellectual  conceptions  of  the  author. 

The  conferences  held  for  the  purpose  of  formulating  a  copyright 
bill,  to  which  the  President  referred  in  the  message  from  which  I 
have  quoted,  met  several  times;  twice,  I  think,  in  the  year  1895,  and 
once  or  twice  in  the  year  1896.  These  meetings  were  not  in  the  nature 
of  conventions.  They  were  conferences  and  were  attended  only  by 
those  who  were  concerned  in  the  protection  of  the  rights  of  an  author. 
The  following  organizations  were  represented : 

List  of  associations  invited  to  take  part  and  the  delegates  nominated  to  be  pres- 
ent at  the  conference  on  copyright,  together  with  other  participants. 

AUTHORS. 

American  (Authors')  Copyright  League:  Edmund  Clarence  Stedman1,2,  presi- 
dent ;  Richard  R.  Bowker,  vice-president ;  Robert  Underwood  Johnson  \2,  secre- 
tary ;  Edmund  Munroe  Smith,  acting  secretary  (not  present). 

National  Institute  of  Arts  and  Letters :  Edmund  Clarence  Stedman  \2,  presi- 
dent ;  Brander  Matthews  Vs. 
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DRAMATISTS  AND  PLAYWRIGHTS. 

American  Dramatists  Club  :  Bronson  Howard,  president ;  Joseph  I.  C.  Clarke  *, 
first  vice-president;  Harry  P.  Mawson  \2,  chairman  committee  on  legislation; 
Joseph  R.  Grismer  \  committee  on  legislation  ;  Charles  Klein 3. 

Association  of  Theatre  Managers  of  Greater  New  York:  Charles  Burnham1, 
.  first  vice-president ;  Henry  B.  Harris  \  secretary. 

ARTISTS  :    PAINTERS,   SCULPTORS,  ARCHITECTS. 

American  Institute  off  Architects :  Glenn  Brown,  secretary. 
Architectual  League  of  America  :  D.  Everett  Waid  \2. 
National  Academy  of  Design :  Frank  D.  Millet. 

National  Sculpture  Society:  Daniel  Chester  French3,  president;  Karl  Bit- 
ter V,  vice-president. 

Society  of  American  Artists :  John  La  Farge  \  president ;  John  W.  Alex- 
ander V. 

COMPOSERS. 

Manuscript  Society:  Miss  Laura  Sedgwick  Collins1  (charter  member),  F.  L. 
Sealy  2. 

PUBLISHERS. 

American  Publishers'  Copyright  League:  William  W.  Appleton,  president; 
George  Haven  Putnam  2,3,  secretary  ;  Charles  Scribner  1,2,  treasurer  ;  Stephen  H. 
Olin2,3,  counsel. 

Association  of  American  Directory  Publishers :  W.  H.  Lee 2,3,  president ; 
W.  H.  Bates,  secretary ;  Alfred  Lucking 3,  counsel ;  Everett  S.  Geer 3,  president 
Hartford  Printing  Company ;  William  E.  Murdock  3,  trustee  of  the  Association 
of  American  Directory  Publishers ;  Ralph  L.  Polk  3,  trustee  of  the  Association 
of  American  Directory  Publishers ;  S.  T.  Leet 3. 

PUBLISHERS  OF  NEWSPAPERS  AND  MAGAZINES. 

American  Newspaper  Publishers'  Association  :  Don  C.  Seitz  \2,  acting  chair- 
man copyright  committee ;  John  Stewart  Bryan  V,  copyright  committee ;  Louis 
M.  Duvall  \2,  copyright  committee ;  Thos.  J.  Walsh  2,  at  the  request  of  Mr.  Seitz. 

Periodical  Publishers'  Association  of  America :  Charles  Scribner  \2. 

PUBLISHERS   OF  ARTISTIC  REPRODUCTIONS  :   LITHOGRAPHERS,  PHOTOGRAPHERS. 

National  Association  of  Photoengravers :  B.  W.  Wilson,  jr.2. 

Photographers'  Copyright  League  of  America :  B.  J.  Falk,  president ;  Pirie 
MacDonald ;  A.  B.  Browne 3,  counsel. 

Print  Publishers'  Association  of  America :  W.  A.  Livingstone,  president ;  Ben- 
jamin Curtis  3,  secretary ;  George  L.  Canfielcl 3,  counsel. 

Reproductive  Arts  Copyright  League  (Lithographers'  Association — East)  : 
Robert  M.  Donaldson,  president ;  Edmund  B.  Osborne  2,  vice-president ;  A.  Bev- 
erly Smith,  secretary ;  Fanueil  D.  S.  Bethune 2,3,  counsel. 

PUBLISHERS  OF  MUSIC. 

Music  Publishers'  Association  of  the  United  States :  J.  F.  Bowers 2,3,  presi- 
dent ;  Charles  B.  Bayly 3,  secretary ;  George  W.  Furniss,  chairman  copyright 
committee ;  Walter  M.  Bacon,  of  copyright  committee ;  Nathan  Burkan 2,3, 
counsel ;  A.  R.  Serven 3,  counsel ;  Leo  Feist s ;  Isidore  Witmark  3 ;  R.  L.  Thomas 2,3 
(Victor  Talking  Machine  Company,  of  Philadelphia). 

PRINTERS   AND  LITHOGRAPHERS. 

United  Typothetse  of  America :  Isaac  H.  Blanchard  \  of  executive  committee ; 
Chas.  W.  Ames2,  °. 

International  Typographical  Union  :  J.  J.  Sullivan,  chairman  I.  T.  U.  copy- 
right committee ;  P.  H.  McCormick,  president,  and  George  J.  Jackson,  organizer, 
of  New  York  Typographical  Union,  No.  6. 

Central  Lithographic  Trades  Council :  W.  A.  Coakley 8. 
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EDUCATIONAL  INSTITUTIONS. 

National  Educational  Association:  George  S.  Davis1,  associate  city  superin- 
tendent of  schools ;  Claude  G.  Leland 2,  librarian  board  of  education  of  New 
York. 

PUBLIC  LIBRARIES. 

American  Library  Association :  Frank  P.  Hill,  president ;  Arthur  E.  Bostwick. 

BAR  ASSOCIATIONS. 

American  Bar  Association — Advisory  committee :  Arthur  Steuart  V,  chair- 
man;  Edmund  Wetmore2,  Frank  F.  Reed  (not  present). 

Association  of  the  Bnr  of  the  City  of  New  York — Advisory  committee:  Paul 
Fuller3,  chairman;  William  G.  Choate,  John  E.  Parsons,  John  L.  Cadwalader, 
Edmund  Wetmore2,  Henry  Galbraith  Ward,  Arthur  H.  Hasten.  (Of  this  com- 
mittee, appointed  after  the  second  conference,  only  Mr.  Fuller  was  present.) 

MISCELLANEOUS. 

International   Advertising  Association:  Will  Phillip   Hooper1,2,   James  L. 
Steuart2,  counsel. 
The  Sphinx  Club ;  Will  Phillip  Hooper  \2. 

OTHERS  PRESENT,  BUT  NOT  FORMALLY  PARTICIPATING. 

Samuel  J.  Elder,  of  Boston ;  A  ndre  Lesourd  3,  of  New  York ;  A.  Bell  Malcom- 
son3,  of  New  York;  Ansley  Wilcox3,  of  Buffalo;  A.  W.  Elson 2,3,  of  Boston; 
Gen.  Eugene  Griffin  3,  of  New  York ;  Charles  H.  Sergei 3,  of  Chicago. 

Librarian  of  Congress,  Herbert  Putnam. 

Register  of  Copyrights,  Thorvald  Solberg. 

Commissioner  of  Patents,  Frederick  I.  Allen  (was  not  present,  but  submitted 
written  suggestions). 

Department  of  Justice,  Henry  M.  Hoyt3,  Solicitor-General  (present,  but  not 
formally  participating);  William  J.  Hughes2,3,  of  the  Solicitor-General's  office 
(present,  but  not  formally  participating). 

Treasury  Department,  Charles  P.  Montgomery,  of  the  Customs  Division. 

Note. — Persons  marked  \  2,  or  3  were  present  only  at  the  sessions  thus  indi- 
cated. The  absence  of  a  mark  following  a  name  indicates  attendance  at  all 
three  sessions. 

As  a  result  of  the  conferences,  a  bill  was  prepared  by  the  Librarian 
of  Congress  with  the  assistance,  among  others,  of  the  copyright  com- 
mittee of  the  American  Bar  Association  and  the  copyright  committee 
of  the  Association  of  the  Bar  of  the  City  of  New  York.  That  bill 
was  introduced  in  this  House  May  31,  1906.  The  Senate  and  House 
Committees  on  Patents  decided  to  give  joint  hearings  upon  the  bill 
in  order  to  save  time,  as  it  was  realized  that  the  hearings  would  be 
protracted  and  a  great  number  of  people  would  desire  to  be  heard. 
Hearings  were  had  on  June  6,  7,  8,  and  9,  and  on  December  7,  8,  10, 
and  11,  1906.  Every  person  who  desired  to  be  heard  was  given  the 
fullest  opportunity  to  present  his  views  orally,  and  further  time  was 
given  for  the  presentation  of  written  arguments  and  amendments. 
The  bill  upon  which  the  hearings  were  had  was  regarded  by  the  com- 
mittee not  as  the  bill  of  the  committee  nor  of  any  individual  member 
thereof,  but  as  a  bill  prepared  by  those  having  an  affirmative  interest 
in  copyright  legislation. 

Mr.  Herbert  Putnam,  the  Librarian  of  Congress,  in  his  intro- 
ductory remarks  at  the  first  hearing  given  by  the  Senate  and  House 
committees,  said : 

We  would  have  no  misunderstanding  as  to  what  this  bill  is.  It  is  a  bill  result- 
ing from  the  conference,  but  it  is  not  a  conference  bill,  for  the  conference  did 
not  draw  it,  nor  did  it  by  explicit  vote  or  otherwise  determine  its  precise  pro- 
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visions.  It  is  rather  a  Copyright  Office  bill.  The  office  submits  it  as  embodying 
what,  with  the  best  counsel  available,  including  the  conferences,  it  deems  worthy 
of  your  consideration. 

The  committee  gave  ample  notice  of  the  hearings  and  gave  full 
opportunity  to  all  who  desired  to  appear  in  opposition  to  any  part  of 
the  bill  to  be  heard.  As  a  result  of  the  hearings,  the  bill  was  redrafted 
by  the  gentleman  who  framed  it,  and  that  last  draft  has  been  modi- 
fied in  many  respects  by  your  committee,  particularly  in  the  line  of 
guarding  the  rights  of  the  public. 

Before  proceeding  to  deal  with  the  details  of  the  bill  it  may  be  well 
to  speak  in  somewhat  general  terms  of  one  or  two  very  important 
changes  we  propose  to  make  in  existing  law.  Under  existing  law  many 
important  copyrights  are  rendered  void  ab  initio  by  the  slightest 
unintentional  failure  to  comply  with  certain  requirements  of  law. 
Existing  law  provides  that  the  copyright  shall  be  invalid  unless  the 
title  of  the  book,  etc.,  shall  be  filed  on  or  before  the  day  of  first 
publication  in  the  office  of  the  Librarian  of  Congress.  There  must 
also,  in  order  to  make  the  copyright  valid,  be  deposited  two  com- 
plete copies  of  the  book  or  other  article,  not  later  than  the  day  of 
first  publication.  The  failure  of  a  shipping  clerk  to  see  that  the 
copies  go  seasonably  forward  to  Washington  may  destroy  a  copy- 
right of  great  value,  and  very  many  copyrights  have  been  lost  because 
by  some  accident  or  mistake  this  requirement  was  not  complied  with. 

The  injustice  of  imposing  such  an  excessive  penalty  on  any  failure 
to  so  deposit  seems  to  have  been  recognized  by  Congress  at  one  time, 
and  by  an  act  approved  March  3,  1893,  it  was  provided  that  any 
author  who  had  failed  to  deliver  within  the  time  limited — that  is, 
before  publication — but  who  had  so  delivered  the  copies  at  any  time 
before  the  1st  day  of  March,  1893,  should  be  entitled  to  a  copyright. 
This  protected  from  forfeiture  the  existing  copyrights,  but  it  in  no 
way  modified  the  penalty  of  forfeiture  for  any  failure  to  comply 
with  the  rigid  requirement  of  the  law  after  the  said  1st  day  of 
March.  It  has  well  been  said  that  if  it  really  is  essential  that  copies 
of  a  copyrighted  book  should  be  deposited  at  Washington  not  later 
than  the  day  of  publication,  why  should  Congress  excuse  authors 
who  have  falied  for  a  year,  or  ten  or  twenty  or  twenty-seven  years, 
to  make  the  deposit  ? 

The  act  of  1790  was  more  liberal  in  this  respect  than  any  act  ever 
passed  since,  for  that  provided  that  the  copies  might  be  delivered  to 
the  Secretary  of  State  at  any  time  within  six  months  after  publica- 
tion. The  bill  reported  by  your  committee  provides  that  after  copy- 
right has  been  secured  by  such  publication  and  notice  thereof  shall 
be  deposited  in  the  Copyright  Office,  or  in  the  mail,  addressed  to  the 
Register  of  Copyrights,  two  complete  copies  of  the  best  edition,  and 
should  the  copies  not  be  promptly  deposited  the  Register  of  Copy- 
rights may  at  any  time  after  publication,  upon  written  demand,  re- 
quire the  proprietor  of  the  copyright  to  deposit  them,  and  in  default 
of  the  deposit  of  the  copies  within  one  month  from  any  part  of  the 
United  States  except  an  outlying  territorial  possession  of  the  United 
States,  or  within  three  months  from  any  outlying  territorial  pos- 
session of  the  United  States,  or  from  any  foreign  country,  the  pro- 
prietor of  the  copyright  shall  then  forfeit  said  copyright. 

This,  it  seems  to  your  committee,  gives  ample  protection  to  the 
copyright  proprietor  against  any  unintentional  failure  to  comply 
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with  the  deposit  requirement.  The  provisions  of  this  bill  first  direct 
the  copyright  proprietor  to  deposit  his  copies.  If  for  any  reason  he 
does  not  so  deposit,  then  he  is  given  ample  time  to  deposit  after  he 
receives  a  written  demand  so  to  do.  Not  until  he  has  intentionally 
declined  to  deposit  in  compliance  with  this  written  demand  is  his 
copyright  forfeited. 

For  the  protection  of  the  public  itself  it  is  further  provided  that — 

No  action  or  proceeding  shall  be  maintained  for  infringement  of  copyright  in 
any  work  until  the  provisions  of  this  section  with  respect  to  the  deposit  of 
copies  of  such  work  shall  have  been  complied  with. 

Under  existing  law  notice  of  copyright  must  be  printed  in  every 
copy  of  every  edition  of  a  book.  If  any  copy  of  any  edition  pub- 
lished by  authority  of  the  proprietor  of  the  copyright  by  accident  or 
mistake  gets  out  without  the  copyright  notice,  the  whole  copyright 
is  lost.  More  copyrights  have  been  lost  under  this  drastic  provision 
of  the  law  than  in  any  other  way.  Your  committee  believe  that  an 
unintentional  failure  to  comply  with  this  requirement  in  the  case  of  a 
single  book  ought  not  to  have  attached  to  it  the  penalty  involved  in 
the  forfeiture  of  the  copyright,  and  this  bill  provides  that — 

Where  the  copyright  proprietor  has  sought  to  comply  with  the  provisions  of 
sections  10  and  15  of  this  act  with  respect  to  notice,  the  omission  by  acci- 
dent or  mistake  of  the  prescribed  notice  from  a  particular  copy  or  copies 
shall  prevent  the  recovery  of  damages  against  an  innocent  infringer  misled 
thereby,  but  shall  not  invalidate  the  copyright  or  prevent-  recovery  for  infringe- 
ment against  any  person  who,  after  actual  notice  of  the  copyright,  begins  an 
undertaking  to  infringe  it,  but  in  a  suit  for  infringement  against  such  infringer 
no  permanent  injunction  shall  be  had  unless  the  copyright  proprietor  shall  re- 
imburse to  the  innocent  infringer  his  reasonable  outlay  innocently  incurred. 

There  are  only  two  provisions  in  this  bill  which  in  express  terms 
render  a  copyright  void.  One  has  already  been  mentioned — the  fail- 
ure to  comply  with  the  deposit  within  a  certain  time  upon  a  written 
demand ;  the  other  is  the  willful  making  of  a  false  affidavit  regarding 
what  is  known  as  the  manufacturing  clause.  The  bill  as  introduced 
provided  that  the  copyright  secured  included  the  sole  and  exclusive 
right  of  making  any  copy  of  any  work  or  any  part  thereof.  It  was 
urged  that  the  words  "  any  part  thereof  "  would  prohibit  the  use  of 
any  part  of  said  work  by  another  and  would  overturn  the  doctrine, 
now  well  established,  of  fair  and  reasonable  use.  It  was  said  that  if 
a  writer  should  make  any  extract  from  any  copyrighted  book  under 
that  provision  it  would  be  an  infringement  of  the  copyright,  and  the 
court  would  have  no  power  to  refuse  an  injunction.  That  provision 
no  longer  appears  in  the  bill. 

It  further  provided  that  the  exclusive  right  should  cover  the 
right — 

To  sell,  distribute,  exhibit,  or  let  for  hire,  or  offer  or  keep  for  sale,  distri- 
bution, exhibition,  or  hire  any  copy  of  such  work. 

It  was  insisted  that  this  paragraph  would  prevent  the  purchaser  of 
a  copyrighted  book  from  reselling  it  or  lending  it  or  giving  it  away  or 
the  letting  for  hire  of  any  such  book,  thus  putting  an  end  to  circu- 
lating libraries.  Your  committee  believed  that  this  section  was  sus- 
ceptible of  that  construction  and  that  under  it  a  man  might  have  only 
a  qualified  title  in  the  copyrighted  books  in  his  library.  This  en- 
tire paragraph  was  eliminated,  and  in  this  bill  the  phraseology  of  the 
existing  law  has  been  substantially  reproduced.    The  existing  law 
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gives  the  sole  liberty  "  of  printing,  reprinting,  publishing,  complet- 
ing, copying,  executing,  finishing,  and  vending."  We  have  added 
nothing  to  that,  but  eliminated  a  few  words  which  seemed  to  serve 
no  useful  purpose.  The  phraseologjr  regarding  this  matter  in  the 
first  act  of  Congress  ever  passed — that  of  1790 — was : 

The  sole  right  and  liberty  of  printing,  reprinting,  publishing,  and  vending. 

Paragraph  c  secures  the  copyright  protection  to  lectures,  sermons, 
or  addresses,  etc.,  prepared  for  oral  delivery. 

Paragraph  b  in  the  present  bill  contains  certain  new  features,  but 
is  consistent  with  existing  law. 

Paragraph  d  reenacts  existing  law. 

The  bill  as  introduced  had  the  following  provision,  it  being  para- 
paragraph  g  of  section  1 : 

To  make,  sell,  distribute,  or  let  for  hire  any  device,  contrivance,  or  appliance 
especially  adapted  in  any  manner  whatsoever  to  reproduce  to  the  ear  the  whole 
or  any  material  part  of  any  work  published  and  copyrighted  after  this  act 
shall  have  gone  into  effect,  or  by  means  of  any  such  device  or  appliance  publicly 
to  reproduce  to  the  ear  the  whole  or  any  material  part  of  such  work. 

In  the  redraft  of  the  bill  by  its  framers,  to  which  reference  has 
been  made,  paragraph  g  was  stricken  out  and  this  particular  matter 
was  included  in  paragraph  e  of  section  1  in  the  following  words: 

To  perform  the  copyrighted  work  publicly  for  profit  if  it  be  a  musical  compo- 
sition on  which  such  right  of  public  performance  for  profit  has  been  reserved, 
as  provided  in  section  14  of  this  act;  and  for  the  purpose  of  public  perform- 
ance for  profit,  and  for  the  purposes  set  forth  in  subsection  a  hereof,  to  make  any 
rearrangement  or  resetting  of  it  or  of  the  melody  of  it  in  any  system  of  notation 
or  any  form  of  record. in  which  the  thought  of  an  author  may  be  recorded  and 
from  which  it  may  be  read  or  reproduced. 

More  time  was  given  by  the  committee  to  the  consideration  of  this 
provision  than  was  given  to  any  other  provision  in  the  original  bill. 
A  case  involving  the  right  to  reproduce  by  mechanical  means  any 
copyrighted  musical  composition  is  pending  before  the  Supreme 
Court  of  the  United  States,  and .  your  committee  felt  that  further 
legislation  regarding  this  matter  should  be  postponed  until  we  can 
know  what  construction  the  court  will  give  to  the  existing  law. 
Should  the  court  sustain  the  contention  of  the  plaintiff  in  that  case, 
the  musical  composers  and  publishers  will  probably  secure  all  they 
sought  to  obtain  by  the  enactment  of  the  provision  before  mentioned, 
and  should  the  court  hold  the  other  way,  Congress  can  then  take 
up  the  question  of  giving  further  protection  to  musical  authors,  if 
it  deem  it  wise  to  do  so,  in  a  separate  bill.  This  was  the  course 
adopted  in  England  last  year,  when  the  bill  introduced  by  Mr.  T.  P. 
O'Connor,  dealing  solely  with  musical  copyrights,  became  a  law. 
It  is  but  fair  to  say  in  this  connection  that  that  bill  did  not  extend 
the  copyright  laws  of  England  so  as  to  cover  perforated  musical 
rolls  used  for  playing  mechanical  instruments  nor  records  used  in 
the  reproduction  of  sound  waves.  The  case  now  before  the  Supreme 
Court,  to  which  reference  has  been  made,  is  one  involving  the  con- 
struction of  the  act  approved  J anuary  6,  1897,  amending  section  4966 
of  the  Revised  Statutes  of  the  United  States. 

This  act  provides  that  if  any  person  publicly  performs  or  repre- 
sents any  dramatic  or  musical  composition  for  which  copyright  has 
been  obtained  without  the  consent  of  the  proprietor  thereof,  he  shall 
be  liable  for  damages,  and  if  such  unlawful  performance  or  repre- 
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sentation  be  willful  and  for  profit  such  person  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  be  imprisoned  for  a  period  not 
exceeding  one  year.  Whether  this  act  covers  the  reproduction  of  a 
musical  composition  by  any  mechanical  means  for  the  purpose  of 
giving  a  public  performance  is  a  question  upon  which  light  will 
probably  be  thrown  by  the  decision  of  the  Supreme  Court  in  this  case. 

Your  committee  felt  that  the  public  performance  of  a  musical  com- 
position without  first  obtaining  the  consent  of  the  copyright  pro- 
prietor should  not  be  prohibited  in  all  cases,  but  only  when  the  public 
performance  is  for  profit.  For  that  reason  what  was  known  as  para- 
graph g  in  the  original  bill  and  the  last  part  of  paragraph  e  in  the 
new  draft  have  been  eliminated.  The  only  provision  in  the  bill  re- 
ported to  the  House  regarding  the  reproduction  of  copyrighted  music 
by  mechanical  means  is  found  in  paragraph  e  of  section  1  as  it  now 
stands.  Your  committee  believe  that  if  this  is  enacted  into  law  it 
will  simply  prohibit  the  public  performance  for  profit  of  copyrighted 
music  without  the  consent  of  the  proprietor  by  any  means  whatever, 
whether  mechanical  or  otherwise. 

Section  2  simply  preserves  the  rights  which  the  author  may  have 
at  common  law  or  in  equity  to  prevent  the  publication  or  use  without 
his  consent  of  a  work  which  he  has  not  published. 

Section  3  does  away  with  any  necessity  of  taking  a  copyright  on  the 
contributions  of  different  persons  included  in  a  single  publication, 
but  it  in  no  manner  is  intended  to  extend  the  duration  or  scope  of  any 
copyright  or  to  make  copyrightable  anything  which  has  fallen  into 
the  public  domain. 

Section  4  uses  the  word  "  works  "  as  the  equivalent  of  the  consti- 
tutional word  "  writings,"  so  far  as  such  works  shall  be  literary,  ar- 
tistic, musical,  or  dramatic.  On  no  other  works  can  Congress  give  a 
copyright.  The  word  "  works  "  is  used  in  preference  to  "  writings  " 
in  order  to  make  the  provision  consistent  with  the  construction  which 
the  courts  have  in  a  long  series  of  cases  given  to  the  word  "  writings." 

Section  5  refers  solely  to  a  classification  made  for  the  convenience 
of  the  Copyright  Office  and  those  applying  for  copyrights. 

Section  6  permits  the  copyrighting  of  abridgments  and  new  ver- 
sions of  works,  or  works  republished  with  new  matter,  but  provides 
that  such  copyright  shall  give  no  exclusive  right  to  the  use  of  the 
original  works  or  in  any  way  extend  the  copyright  on  such  original 
works. 

Section  7  was  inserted  for  the  reason  that  the  Government  often 
desires  to  make  use  in  its  publications  of  copyrighted  material,,  with 
the  consent  of  the  owner  of  the  copyright,  and  it  has  been  regarded 
heretofore  as  necessary  to  pass  a  special  act  every  time  this  was  done, 
providing  that  such  use  by  the  Government  should  not  be  taken  to 
give  to  anyone  the  right  to  use  the  copj^righted  material  found  in  the 
Government  publication.  It  was  thought  best,  instead  of  being 
obliged  to  resort  every  little  while  to  a  special  act,  to  have  some  gen- 
eral legislation  on  this  subject. 

Section  8  makes  no  change  in  the  existing  law.  The  act  of  March 
3,  1891,  provided  for  an  international  agreement  regarding  copy- 
rights. Under  the  provisions  of  this  act  the  citizen  or  subject  of  a 
foreign  state  or  nation  was  given  the  right  to  coypright  here  when 
such  foreign  state  or  nation  gave  to  the  citizens  of  the  United  States 
the  benefit  of  copyright  on  substantially  the  same  basis  as  to  its  own 


citizens,  and  it  further  provided  that  the  existence  of  those  conditions 
shall  be  determined  by  the  President  of  the  United  States  by  procla- 
mation, made  from  time  to  time  as  the  purpose  of  this  act  may 
require,  and  on  July  1,  1891,  the  date  mentioned  in  this  section,  Presi- 
dent Harrison  issued  a  proclamation  stating  that  Belgium,  France, 
Great  Britain  and  the  British  possessions,  and  Switzerland  had 
passed  laws  giving  citizens  of  the  United  States  the  benefit  of  copy- 
right on  substantially  the  same  basis  as  to  the  citizens  of  those 
countries. 

The  last  clause  in  section  8  is  inserted  in  order  to  make  it  clear 
that  the  original  text  of  any  work  which  has  fallen  into  the' public 
domain  can  not  be  copyrighted. 

Section  9  is  not  intended  to  change  existing  law  further  than  to 
provide  that  a  foreign  author,  the  citizen  of  a  foreign  state  which  has 
not  passed  a  law  giving  to  citizens  of  the  United  States  the  benefit 
of  their  copyright  laws,  may  have  a  copyright,  provided  he  is  residing 
here  at  the  time  of  his  first  publication,  or  who  shall  first  or  contem- 
poraneously with  its  first  publication  publish  his  work  within  the 
United  States. 

Section  10  has,  to  some  extent,  been  already  discussed.  Under  this 
section  a  copyright  may  be  secured  by  publication  and  notice  by  the 
deposit  of  the  two  copies,  as  is  now  provided  by  law.  The  exception 
of  books  seeking  an  ad  interim  term  will  be  discussed  in  connection 
with  section  16. 

Section  11  deals  with  what  shall  be  deposited  as  the  copies.  If  the 
work  be  a  photog'raph,  the  proprietor  does  not  need  to  file  a  copy  of 
the  photograph,  but  merely  a  photographic  print.  If  it  be  a  work  of 
art  or  a  plastic  work,  he  need  not  file  a  copy  of  that,  but  simply  a 
photograph  or  an  identifying  reproduction  thereof;  but  if  it  be  a 
photograph  of  a  work  of  art  or  a  plastic  work  or  drawing,  the 
original  of  which  the  proprietor  thereafter  desires  to  publish,  or,  to 
use  another  term,  to  exhibit  for  hire,  he  shall,  upon  such  exhibition, 
affix  to  the  original  the  notice  of  copyright.  There  can  certainly  be 
no  necessity  for  his  affixing  the  notice  to  the  original  so  long  as  he  does 
not  care  to  so  publish  or  exhibit.  Should  the  proprietor  at  any  time 
decide  to  make  copies  of  his  work,  then  he  must  file  the  two  complete 
copies,  as  must  be  done  in  ordinary  cases. 

Section  12  has  already  been  explained. 

Section  14  is  known  as  the  manufacturing  clause.  In  order  to 
afford  protection  to  American  typographers  Congress  some  years  ago 
enacted  a  law  providing  that  in  case  of  a  book,  photograph,  chromo, 
or  lithograph  the  two  copies  of  the  same  required  to  be  delivered  to 
the  Librarian  of  Congress  should  be  printed  from  type  set  within  the 
limits  of  the  United  States,  or  from  plates  made  therefrom,  or  from 
negatives  or  from  drawings  on  stone  made  within  the  limits  of  the 
United  States.  No  penalty  whatever  was  affixed  to  the  failure  to 
comply  with  this  requirement.  The  applicant  for  a  copyright  simply 
stated  that  his  book  was  so  printed.  This  statement  was  not  made 
under  oath,  nor  did  he  ever  indicate  where  the  work  was  done.  It 
was  found  that  this  statute  afforded  little  protection,  and  it  was 
claimed  that  many  books  were  copyrighted  which  had  not  been  manu- 
factured in  compliance  with  this  provision. 

On  April  28,  1904,  the  House  passed  a  bill  which  required  the  appli- 
cant for  a  copyright  to  make  an  affidavit  setting  forth  that  the  two 
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copies  to  be  deposited  had  been  made  in  compliance  with  the  statute, 
and  provided  that  any  violation  of  the  act  or  the  making  of  a  false 
affidavit  as  to  having  complied  with  the  conditions  shall  be  deemed  a 
misdemeanor,  punishable  by  fine,  and  that  all  rights  under  the  copy- 
right shall  be  forfeited.  That  bill  was  favorably  reported  by  the 
Senate  committee,  but  failed  to  be  reached.  At  the  hearings  in 
December  it  appeared  that  even  the  enactment  of  that  provision 
would  not  give  the  protection  to  American  labor  engaged  in  the  manu- 
facture of  books  which  it  has  been  the  apparent  purpose  of  Congress 
to  give.  It  was  found  that  plates  which  were  made  from  type  set  in 
the  United  States  were  being  used  in  Japan  for  the  printing  of  a 
series  of  American  schoolbooks,  such  as  are  now  used  in  our  public 
schools,  and  that  they  were  being  brought  into  this  country  and  sold 
at  a  price  not  more  than  one-sixth  of  that  which  it  would  cost  to 
produce  the  books  in  this  country. 

It  was  felt  by  your  committee  that  if  there  was  reason,  as  we  think 
there  was,  for  the  requirement  that  the  book  should  be  printed  from 
type  set  in  this  country,  there  was  just  as  much  reason  for  a  require- 
ment that  the  book  should  be  printed  and  bound  in  this  country. 
That  protection  to  the  men  engaged  in  the  work  of  setting  type,  mak- 
ing plates,  printing  and  binding  books  is  given  by  this  section,  which 
also  carries  the  penalty  provision  for  knowingly  making  a  false  affi- 
davit as  to  compliance  with  these  provisions. 

Section  15  provides  for  the  form  of  the  notice.  The  notice  now  re- 
quired by  law,  which  must  be  very  strictly  followed  in  order  to  pre- 
vent forfeiture  of  the  copyright,  is  as  follows : 

Entered  according  to  act  of  Congress,  in  the  year  ,  by  A.  B.,  in  the  office 

of  the  Librarian  of  Congress,  at  Washington  ;  or,  at  his  option  the  word  "Copy- 
right," together  with  the  year  the  copyright  was  entered,  and  the  name  of  the 
party  by  whom  it  was  taken  out ;  thus :  "  Copyright,  18 — ,  by  A.  B." 

The  bill  as  originally  introduced  provided  that  the  notice  of  copy- 
right should  consist  of  the  word  "  Copyright,"  or  of  some  abbrevia- 
tion thereof,  accompanied  in  every  case  by  the  name  of  the  copyright 
proprietor,  or,  in  case  it  was  a  work  of  art,  etc.,  by  the  proprietor's 
initials,  monogram,  etc. ;  that  in  case  of  a  book  or  other  printed  publi- 
cation the  notice  should  be  on  its  title-page  or  the  page  immediately 
following.  If  it  was  a  map,  work  or  art,  drawing,  plastic  work,  pho- 
tograph, or  a  print,  notice  should  be  upon  some  accessible  portion  of 
the  work  itself,  or  on  the  margin,  back,  base,  or  pedestal,  etc.  No 
date  was  required,  not  even  the  year  in  which  the  copyright  was  se- 
cured, in  case  of  a  book  or  anything  else.  Serious  objections  were 
made  to  the  elimination  of  the  date.  It  was  said  that  the  public 
would  have  no  means  of  ascertaining  whether  the  copyright  had  ex- 
pired and  that  the  public  was  entitled  to  that  knowledge. 

Your  committee  felt  that  in  case  of  books  or  printed  publications, 
including  musical  works,  if  the  work  be  a  printed  literary,  musical, 
or  dramatic  work,  the  year  in  which  the  copyright  began  should  be 
stated  in  the  notice,  and  Ave  have  provided  for  the  insertion  of  the 
elate  in  the  notice  in  all  such  works.  Your  committee  did  not  feel 
that  it  was  necessary  to  have  the  date  printed  on  works  of  art,  etc. 
Artists  have  always  objected  to  the  copyright  notice  which  they 
were  obliged  to  put  on  the  picture,  because  it  was  considered  a 
disfigurement,  and  we  have  retained  substantially  the  provision  of 
the  original  bill  regarding  the  notice  in  such  cases. 
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The  last  paragraph  has  been  to  some  extent  already  discussed. 
The  failure,  owing  to  accident  or  mistake,  to  give  the  prescribed  notice 
on  a  particular  copy  or  copies  does  not,  under  the  provisions  of  this 
bill,  invalidate  the  copyright,  but  it  does  provide  that  if  anyone  is 
misled  by  the  failure  to  give  the  notice  in  a  copy  and  innocently 
infringes,  there  shall  be  no  recovery  of  damages  against  such  infrin- 
ger for  Avhat  he  innocently  did,  and  if  a  person  so  misled  innocently 
begins  to  reproduce  such  copyrighted  article,  no  permanent  injunc- 
tion shall  be  had  until  the  copyright  proprietor,  whose  failure  to 
comply  with  the  requirements  regarding  notice  misled  the  innocent 
infringer,  shall  reimburse  to  him  his  reasonable  outlay  innocently 
incurred. 

By  the  act  approved  March  3,  1905,  the  proprietor  of  a  book  in  a 
foreign  language,  which  was  published  in  a  foreign  country  before 
its  publication  here  was  given,  under  certain  conditions,  twelve 
months  after  the  first  publication  in  a  foreign  country  to  deposit 
copies,  etc.  Paragraph  (a),  in  section  16,  extends  this  period  to  two 
years.  English  authors,  after  the  passage  of  the  act  of  1905,  felt 
that  some  time  after  the  first  publication  should  be  given  them,  and 
section  (b)  gives  to  the  author  of  a  book  in  the  English  language, 
or  in  the  English  and  one  or  more  foreign  languages,  thirty  days 
after  the  deposit  of  a  copy  of  the  foreign  edition  to  file  the  two  copies 
made  under  the  provisions  of  this  act. 

The  copyright  term  under  existing  law  is  twenty-eight  years,  with 
a  right  of  renewal  by  the  author,  or  his  widow  or  children,  if  he  be 
dead,  for  a  further  term  of  fourteen  years.  This  renewal  right  does 
not  extend  to  a  husband,  or  to  grandchildren,  if  children  be  dead, 
or  even  to  parents,  so  that  the  death  of  an  unmarried  author  ends  a 
copyright  at  the  end  of  twenty-eight  years,  no  matter  what  its  value 
may  be,  or  how  many  people  may  be  dependent  upon  the  life  of  the 
author.  In  the  bill  reported  by  your  committee  a  term  of  life  and 
thirty  years  with  no  right  of  renewal  is  provided  for  all  copyrights, 
except  those  of  photographs  and  posthumous  works.  Four  countries 
provide  for  perpetual  copyright,  two  for  life  of  the  author  and  eighty 
years,  fifteen  for  life  of  the  author  and  fifty  years,  four  for  life  of 
the  author  and  thirty  years,  one  for  the  life  of  the  author  and  twenty- 
five  years,  two  for  the  life  of  the  author  and  twenty  years,  one  for 
the  life  of  the  author  and  ten  years.  In  Great  Britain  and  in  nearly 
all  the  English  colonies  the  term  is  for  the  life  of  the  author  and 
seven  years,  or  forty-two  years  from  publication,  whichever  is  longer. 

The  English  copyright  commission  recommended  a  term  of  life  of 
author  and  thirty  years.  Only  one  country  has  a  shorter  term  than 
the  existing  term  in  the  United  States — Greece,  which  has  a  term  of 
only  fifteen  years.  The  act  of  1790  provided  for  an  original  term  of 
fourteen  years  with  the  right  of  renewal  for  fourteen.  The  act  of 
1831  extended  the  term  to  its  present  length.  Your  committee  believe 
that  it  is  better  to  have  a  single  term  without  any  right  of  renewal, 
and  that  that  term  should  certainly  cover  the  lifetime  of  the  author. 
If  an  author  is  entitled  to  any  protection  on  his  work,  that  should  not 
be  taken  away  from  him  in  his  old  age,  when  perhaps  he  needs  it 
most.  The  copyright  of  Edward  Everett  Hale's  famous  story,  The 
Man  Without  a  Country,  expired  more  than  eleven  years  ago,  and  yet 
last  year  more  copies  of  that  book  were  sold  than  had  ever  been  sold 
in  any  one  year  before.   One  of  Mark  Twain's  copyrights  has  already 
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expired,  and  others  are  about  to  expire.  Your  committee  believe,  too, 
that  for  a  limited  period  after  the  author's  death  the  copyright 
should  be  preserved  for  the  benefit  of  his  widow  and  children.  Of 
course  under  the  Constitution  of  the  United  States  no  perpetual 
copyright  can  be  granted,  but  it  is  believed,  to  quote  the  words  of  a 
celebrated  writer,  that — 

the  question  to  be  decided  is,  At  what  time  does  the  public  need  require  that 
private  copyright  shall  cease?  No  help  is  to  be  had  from  the  term  of  patents. 
The  industrial  world  needs  the  right  to  use  inventions  speedily.  Progress  in 
mechanical  and  electrical  arts  is  constantly  stayed  by  prior  patents,  to  which 
tribute  must  be  paid.  The  daily  life  and  work  of  the  people  is  affected.  And, 
besides,  there  is.,  no  such  thing  as  "  fair  use  "  of  a  patent  An  author's  work 
may  be  quoted,  criticized,  made  the  basis  of  discussion  up  to  the  point  of  reduc- 
ing its  salabiiity.  No  other  writer  is  hampered  by  it.  So  that  he  does  original 
work,  he  may  reach,  write,  and  publish  the  same  result  as  the  original  author, 
and  may  use  the  latter's  work  to  help  him  do  so.  Not  so  the  patent.  It  is  an 
absolute  barrier,  and  its  existence  should  be  short.    *    *  * 

*  *  *  Nor  is  the  public  mulcted  in  high  prices  for  such  works.  As  books 
get  older  and  the  demand  falls  off  every  publisher  meets  the  market  with  a 
cheaper  edition.  It  can  not  be  shown  that  prices  are  kept  up  for  forty-two 
years  and  ought  then  be  lowered.  Good  business  judgment  takes  care  of  the 
question. 

It  is  said  that  under  existing  law  no  extension  of  the  term  beyond 
the  first  period  of  twenty-eight  years  is  asked  for  on  95  per  cent  of 
the  copyrighted  books.  Your  committee  provide  in  this  bill  that 
unless  within  the  year  next  preceding  the  expiration  of  twenty-eight 
years  from  first  publication  the  copyright  proprietor  shall  give  notice 
that  he  desires  the  full  term,  the  copyright  shall  cease  at  the  end  of 
twenty-eight  years.  It  is  believed  that  under  this  provision  more 
than  90  per  cent  of  copyrighted  books  wall  fall  into  the  public  domain 
as  early  as  they  would  under  existing  law. 

Section  19  provides  that  any  subsisting  copyright  may  under  cer- 
tain conditions  be  extended  so  as  to  get  the  full  term  provided  in  this 
act. 

The  provision  in  section  20  that  in  proving  profits  the  plaintiff 
shall  be  required  to  prove  sales  only,  etc.,  is  taken  from  the  existing 
law  relating  to  trade-marks.  The  provision  that  the  copyright  pro- 
prietor may  have  such  damages  as  well  as  the  profits  which  the  in- 
fringer shall  have  made  is  substantially  the  same  provision  found 
in  section  4921  of  the  Revised  Statutes  relating  to  remedies  for  the 
infringement  of  patents.  The  courts  have  usually  construed  that 
to  mean  that  the  owner  of  the  patent  might  have  one  or  the  other, 
whichever  was  the  greater.  As  such  a  provision  was  found  both  in 
the  trade-mark  and  patent  laws,  the  committee  felt  that  it  might 
be  properly  included  in  the  copyright  laws.  The  provision  that  in 
lieu  of  actual  damages  and  profit  such  damages  shall  be  awarded  as 
shall  appear  to  the  court  just,  not  exceeding  the  sum  of  $5,000,  is  a 
modification  of  existing  law,  decreasing  instead  of  increasing  the 
amount  which  may  be  obtained  in  this  way.  There  have  been  actions 
brought  under  existing  law  where  the  penalty  would  have  been 
$30,000. 

The  first  provision  reenacts  existing  law.  The  second  is  new.  The 
third  subdivision  makes  no  change  in  the  existing  law.  The  fourth 
provision  is  a  provision  which,  under  existing  law,  applies  to  many 
of  the  works  enumerated  in  section  5.  The  existing  law  applies  the 
penalty  only  to  copies  found  in  the  possession  of  the  infringer,  and  as 
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to.  certain  other  articles  it  is  the  words  "  found  in  his  possession  or 
by  him  sold."  It  often  happens  that  a  willful  infringer  has  sold  all 
the  infringing  copies  and  none  are  found  in  his  possession.  In  this 
case  the  injury  has  been  done  and  the  profit  made.  It  is  to  cover 
such  cases  that  the  committee  recommend  this  change. 

Paragraph  c  is  new,  but  it  is  believed  that  some  legislation  of  this 
kind  is  necessary  and  that  the  provision  borrowed  from  the  bank- 
ruptcy act,  providing  that  rules  and  regulations  for  practice  and  pro- 
cedure, etc.,  shall  be  prescribed  by  the  Supreme  Court,  will  give 
proper  protection  to  all  parties.  The  rest  of  this  section  is  neces- 
sary to  carry  out  the  provision  of  paragraph  c. 

Section  21  is  inserted  to  prevent  a  multiplicity  of  action. 

Section  22  provides  that  a  willful  infringement  for  profit  of  a  copy- 
right shall  be  a  misdemeanor.  Such  an  infringement,  when  affect- 
ing any  dramatic  or  musical  composition,  is  a  misdemeanor  under 
existing  law,  and  under  existing  law  the  punishment  for  such  mis- 
demeanor is  imprisonment  for  a  period  of  not  exceeding  one  year, 
with  no  alternative  sentence.  This  section  applies  to  all  copyrights 
what  now  applies  to  only  dramatic  and  musical  compositions,  but  it 
diminishes  the  punishment  by  striking  out  the  provision  for  impris- 
onment in  the  discretion  of  the  court  and  makes  the  punishment  a 
fine.  This  section  in  the  original  bill  retained  the  imprisonment 
feature.  Your  committee  felt  that  the  provision  in  the  existing  law 
which  gives  the  court  no  discretion  and  compelled  a  jail  sentence,  as 
is  provided  in  certain  cases  in  existing  law,  was  too  drastic. 

The  second  paragraph  of  section  22  provides  the  same  penalty  for 
a  fraudulent  insertion  of  a  copyright  notice  in  a  work  not  copy- 
righted, and  that  paragraph  further  provides  a  penalty  for  the  sale, 
knowingly,  of  such  article.  The  last  paragraph  in  the  section  pro- 
hibits the  importation  into  the  United  States  of  articles  bearing  such 
fraudulent  notice  of  copyright.  These  two  last  paragraphs  in  sub- 
stance reenact  existing  law. 

Section  23  is  new,  but  is  necessary  to  carry  out  the  provisions  of 
the  preceding  section. 

Section  24  reenacts  in  substance  section  3076  of  the  Revised  Stat- 
utes, although  the  provision  in  regard  to  the  destruction  of  property 
in  such  manner  as  shall  be  prescribed  by  the  Secretary  of  the 
Treasury  is  new. 

Section  25  is  new,  but  is  needed  to  carry  into  effect  section  24. 

Section  26  is  new,  but  is  simply  an  enactment  into  law  of  existing 
regulations  made  under  authority  conferred  upon  the  Secretary  of 
the  Treasury  and  the  Postmaster-General  by  the  act  of  March  3,  1891. 

The  first  paragraph  of  section  27  forbids  the  importation  into  the 
United  States  of  piratical  copies  or  of  authorized  copies  which  have 
not  been  produced  in  accordance  with  the  manufacturing  provisions 
of  this  act,  but  provides  that  such  prohibition  shall  not  apply  to  (a) 
authorized  copies  of  works  in  raised  characters  for  the  use  of  the 
blind.  That  is  a  reenactment  of  existing  law.  (b)  To  foreign 
newspapers  or  magazines  containing  copyrighted  matter,  upon  cer- 
tain conditions.  This  is  also  a  reenactment  of  existing  law.  (c) 
To  the  authorized  edition  of  a  book  in  a  foreign  language,  of  which 
only  a  translation  has  been  copyrighted  in  this  country.  This,  too, 
is  a  reenactment  of  existing  law.  (d)  Changes  existing  law  by  pro- 
hibiting the  importation  after  an  edition  shall  have  been  produced 


16 


ACTS  RESPECTING  COPYRIGHT. 


in  this  country  in  accordance  with  the  manufacturing  provisions  of 
the  act.  The  act  of  March  3,  1905,  gave  an  unrestricted  right  of  im- 
portation of  such  books  during  the  ad  interim  term  of  one  year 
therein  provided.  The  first  subdivision  of  section  e  changes  existing 
law. 

Under  existing  law  any  individual  may  import  for  use  and  not 
for  sale  two  copies  of  a  book  in  any  one  invoice.  The  provision  in 
this  bill  limits  that  to  one  copy  under  permission  given  by  the  pro- 
prietor of  the  American  copyright.  So  far  as  your  committee  are 
informed,  there  is  little  or  no  objection  to  this  change.  The  second 
subdivision  reduces  the  number  of  copies  which  may  be  imported 
from  two  to  one,  and  the  third  subdivision  makes  the  same  change. 
In  the  original  bill  the  right  of  importation  given  in  this  section 
was  restricted  to  copies  which  could  not  be  supplied  by  the  American 
publisher.  Your  committee  thought  that  the  right  to  import  one 
book  for  the  purposes  set  forth  should  be  an  unrestricted  right, 
and  with  this  change  your  committee  understand  that  this  pro- 
vision is  satisfactory  to  the  libraries  of  the  country.  Subdivision 
fourth  changes  the  law  by  permitting  the  importation  of  books 
which  form  parts  of  libraries  or  collections  purchased  en  bloc  for 
the  use  of  certain  societies,  and  substantially  reenacts  existing  law 
by  permitting  the  importation  of  books  forming  parts  of  libraries 
or  personal  baggage  belonging  to  persons  arriving  from  foreign 
countries  which  are  not  intended  for  sale. 

Section  28  is  a  new  provision  permitting  the  return  in  certain  cases 
to  the  country  of  export  of  books  which  can  not  be  admitted  under 
the  provisions  of  this  act. 

Section  29,  as  it  appeared  in  section  32  of  the  original  bill,  pro- 
vided that  all  actions  shall  be  cognizable  by  the  circuit  courts  of 
the  United  States,  etc.  This  is  existing  law.  Your  committee  be- 
lieved that  this  should  be  changed  to  include  district  courts,  so  that 
a  defendant  might  not  be  put  to  great  inconvenience.  The  second 
paragraph  of  this  section,  as  it  appeared  in  the  original  bill,  pro- 
vided that  actions  might  be  brought  in  the  district  of  which  the 
defendant  was  an  inhabitant,  or  in  the  district  where  the  violation 
of  any  of  the  provisions  of  this  act  had  occurred.  It  was  urged 
that  under  this  provision  a  man  living  in  New  York  who  sold  what 
was  alleged  to  be  an  infringing  article  in  the  Philippines  might  be 
sued  there  and  the  process  could  be  sent  to  the  United  States  marshal 
in  New  York  and  served  on  the  defendant,  who  would  have  to  go  to 
the  Philippine  Islands  to  defend  the  case.  Your  committee  felt 
that  this  provision  might  work  great  hardship,  and  so  the  present 
provision  that  the  suit  must  be  instituted  in  the  district  of  which 
the  defendant  or  his  agent  is  an  inhabitant,  or  in  which  either  of 
them  may  be  found,  should  be  substituted.  To  limit  the  institution 
of  actions  to  the  district  of  which  the  defendant  is  an  inhabitant 
would  fail  to  reach  the  case  of  an  infringer  of  the  copyright  of 
dramatic  works  or  city  directories,  etc.,  for  instance,  who  travels 
from  State  to  State. 

The  third  paragraph  in  section  29  practically  reenacts  section 
4970  of  the  Revised  Statutes.  It  is  provided  herein,  however,  that 
the  injunction  granted  may  be  served  on  the  parties  wherever  they 
are  within  the  limits  of  the  United  States  and  shall  be  operative 
throughout  the  United  States,  but  the  defendants  may  make  a  motion 
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to  dissolve  the  injunction  before  the  court  in  any  district  where  the 
violation  is  alleged  to  have  occurred,  and  the  court  may  pass  upon  the 
same  as  though  the  proceedings  were  originally  brought  in  the  dis- 
trict in  which  the  motion  is  made.  This  provision  is  founded  upon 
the  act  of  January  6,  1897,  relating  to  the  infringement  of  the  copy- 
right of  any  dramatic  or  musical  composition.  This  is  now  made 
general  in  its  application  to  copyrights.  The  last  paragraph  of  the 
act  is  also  found  in  the  act  of  January  6,  1897. 

Section  30  substantially  reenacts  section  699  of  the  Revised  Statutes. 

Section  31  is  found  substantially  in  section  4968  of  the  Revised 
Statutes. 

Section  32  changes  the  existing  law  by  allowing  a  reasonable  attor- 
ney fee  as  a  part  of  the  costs. 

Section  33  is  new,  but  recognizes  the  distinction,  long  established, 
between  the  material  object  and  the  right  to  produce  copies  thereof. 

Section  34,  while  a  new  provision  in  the  copyright  laws,  simply 
provides  for  the  transfer  of  well-recognized  property  rights. 

Section  35  changes  existing  law  by  providing  that  the  assignment 
in  writing  shall  be  acknowledged  before  an  officer. 

Section  36  simply  refers  to  assignments  executed  in  a  foreign 
country. 

Section  37  provides  for  the  recording  of  such  assignments  and 
makes  such  record  constructive  notice. 

Section  38  provides  for  the  issuing  of  a  certificate  under  the  seal 
of  the  Copyright  Office. 

Section  39  allows  the  purchaser  of  a  copyright  to  substitute  his 
name  for  the  name  of  the  author  in  the  notice. 

Section  40  reenacts  section  4948  of  the  Revised  Statutes. 

Section  41  increases  the  salary  of  the  Register  of  Copyrights  from 
$3,000  a  year  to  $4,000  a  year  and  provides  a  new  office,  that  of 
Assistant  Register  of  Copyrights,  at  a  salary  of  $3,000. 

Section  42  is  new,  but  in  the  belief  of  the  committee  this  provision 
should  be  incorporated  in  the  law. 

Section  43  provides  that  the  Register  of  Copyrights  shall  give  bond 
in  the  sum  of  $20,000  to  the  United  States.  Under  existing  law  the 
bond  was  given  by  him  to  the  Librarian  of  Congress  in  the  same  sum, 
and  the  Librarian  of  Congress  gave  bond  to  the  United  States. 

Section  44  provides  that  the  Register  of  Copyrights  shall  make  an 
annual  report,  to  be  printed  in  the  annual  report  on  the  Library  of 
Congress,  etc.  Under  existing  law  the  Librarian  of  Congress  is  re- 
quired to  make  the  report. 

Section  45  retains  the  present  seal. 

Section  46  is  a  new  provision,  but  is  not  intended  to  confer  upon 
the  Register  of  Copyrights  any  judicial  power. 

Section  47  provides  that  the  Register  of  Copyrights  shall  keep 
record  books,  et».,  a  duty  now  imposed  upon  the  Librarian  of  Con- 
gress. 

Section  48  makes  the  certificate  issued  under  the  provision  of  this 
act  prima  facie  evidence  of  the  facts  stated  therein.  This  provision 
is  new. 

Section  49  is  new.  It  provides  that  after  complete  indexed  cata- 
logues have  been  made  from  the  original  manuscript  catalogue  cards, 
the  cards  may  be  destroyed,  and  makes  the  indexed  catalogues  prima 
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facie  evidence  of  the  facts  stated  therein  as  regards  copyright  regis- 
tration. 

Section  50  substantially  reenacts  the  act  of  March  3,  1891,  although 
the  provision  regarding  the  sale  of  the  consolidated  catalogues  and 
indexes  and  the  turning  in  of  the  money  thus  received  to  the  Treas- 
ury of  the  United  States  is  new. 

Section  51  is  new,  but  deemed  by  your  committee  to  be  a  proper 
provision. 

Sections  52  and  53  are  inserted  for  the  following  reason:  The 
Librarian  of  Congress  states  that  the  volume  of  the  copyright  de- 
posits is  now  enormous  and  200,000  articles  a  year  are  now  being 
added  to  the  great  accumulation.  Many  of  these  articles  are  valu- 
able to  the  Library  and  are  used  by  it.  The  rest  remain  in  the 
cellar,  and  the  accumulations  there  number  a  million  and  a  half  of 
articles.  There  are  many  articles  there  that  would  be  useful  in 
other  Government  libraries.  Some  might  be  used  in  exchange  for 
other  articles.  The  remainder  are  a  heavy  charge  upon  the  Govern- 
ment for  storage  and  care,  without  any  corresponding  benefit. 

The  impression  that  the  deposited  articles  are  a  part  of  the  record 
and  are  necessary  evidence  of  the  thing  copyrighted  is  not  well 
founded.  In  the  last  thirty-six  years  there  have  been  only  four  cases 
in  which  articles  deposited  have  been  taken  into  court,  and  it  is  said 
that  in  none  of  these  cases  was  there  any  necessity  for  such  use  of 
the  deposited  article.  It  is  believed  by  your  committee  that  the  sug- 
gestions of  the  Librarian  of  Congress  embodied  in  these  two  sec- 
tions are  wise  ones  and  that  the  rights  of  all  parties  interested  are 
carefully  safeguarded. 

Section  54  provides  for  fees.  Under  existing  law  the  fee  for 
recording  title,  etc.,  is  50  cents  and  the  fee  for  the  certificate,  if 
called  for,  is  also  50  cents.  Section  54  provides  for  the  issuing  of  a 
certificate  as  a  matter  of  course  and  makes  the  fee  just  what  it  would 
be  under  existing  law  if  the  certificate  was  called  for. 

It  was  felt  by  your  committee  that  this  fee  of  $1  would  be  a  burden 
to  photographic  establishments,  which  applied  for  many  thousand 
copyrights,  and  so  we  provided  that  in  the  case  of  photographs  the 
entire  fee  should  be  50  cents  unless  a  certificate  was  requested.  Under 
existing  law  the  fee  for  recording  and  certifying  any  instrument 
was  $1.  The  provision  in  the  present  bill  makes  that  fee  depend 
upon  the  length  of  the  instrument.  Certain  other  fees,  for  search, 
etc.,  are  new.  The  proviso  regarding  one  registration  fee  in  case  of 
several  volumes  of  a  numbered  series  of  any  work  is  new,  but  is 
believed  to  be  in  the  interest  of  the  public. 

Section  55  is  new. 
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TO  AMEND  AND  CONSOLIDATE  THE  ACTS  RESPECTING 

COPYRIGHT. 


March  2,  1907. — Committed  to  the  Committee  of  the  Whole  House  on  the  state 
of  the  Union  and  ordered  to  be  printed. 


Mr.  Barchfeld,  from  the  Committee  on  Patents,  submitted  the 

following  as  the 

VIEWS  OF  THE  MINORITY. 

[To  accompany  H.  R.  25133.] 

We  disagree  with  a  portion  of  the  majority  report  submitted  by 
the  Committee  on  Patents  on  House  bill  25133,  reported  on  January 
30,  1907. 

The  bill  is  a  redraft  of  House  bill  19853,  which  was  introduced  in 
this  House  on  May  31,  1906.  In  its  original  form  the  bill  had  a  pro- 
vision (subdivision  g,  section  1)  securing  to  musical  composers  the 
exclusive  right  to  reproduce  their  compositions  by  mechanical  means, 
such  as  perforated  rolls  and  disk  or  cylinder  records. 

The  greater  part  of  the  time  given  by  the  committee  to  public 
hearings  on  this  bill  was  taken  up  by  the  consideration  of  this  pro- 
vision. 

In  these  hearings  the  fact  was  brought  out  very  strongly  that  the 
manufacture  of  devices  for  the  mechanical  reproduction  of  music 
has  assumed  gigantic  proportions  and  is  still  growing  in  bulk  of 
output,  as  welL  as  in  the  range  of  practical  application. 

Though  its  beginnings  date  back  but  a  few  years,  this  industry 
is  now  producing  and  marketing  every  year  many  millions  of  per- 
forated music  rolls  for  player  pianos  and  of  records  for  talking 
machines.  While  there  has  been  much  conflicting  argument  as  to 
whether  these  appliances  are  proper  subjects  of  copyright,  it  is  not 
questioned  that  each  of  them  represents  a  musical  composition  and 
will,  when  operated  with  a  proper  instrument,  reproduce  the  music 
of  that  composition  to  the  ear.  The  appliance  does  away  .with ,  the 
personal  performer  and  at  the  same  time  with  the  sheet  of  music 
which  is  required  by  the  performer  to  guide  him  in  striking  the 
proper  notes. 
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Two  distinct  stages  are  to  be  traced  in  the  development  of  auto- 
matic musical  instruments.  The  first  stage  was  that  of  the  music 
box  and  barrel  organ.  The  fact  that  the  manufacture  of  these 
instruments  was  mainly  a  Swiss  industry  is  important,  because  it  is 
responsible  for  the  present  condition  of  the  law  of  musical  copyright 
in  most  of  the  countries  of  Europe. 

The  characteristic  feature  of  the  music  box  and  barrel  organ  is 
that  the  cylinder  which  serves  to  reproduce  the  music  is  a  perma- 
nent, unchangeable  part  of  the  instrument,  and  that,  therefore,  the 
reproductive  capacity  of  each  instrument  is  once  for  all  limited  to 
the  very  small  number  of  melodies  set  on  the  c}dinder.  As  each 
instrument  will  serve  only  to  play  the  same  tunes  over  and  over 
again,  the  manufacturers  confine  their  repertory  to  a  few  airs  of 
established  universal  popularity.  Instruments  of  that  description 
are  not  adapted  to  replace  sheet  music  as  a  means  of  communicating 
musical  ideas. 

But  a  very  different  situation  has  been  created  by  the  invention 
and  extensive  use  of  instruments  operated  with  independent,  ex- 
changeable record  appliances.  Any  musical  composition,  the  repro- 
duction of  which  is  desired,  may  be  transferred  to  a  perforated  roll, 
disc,  cylinder,  or  other  record  appliance  or  to  a  matrix,  mold,  or  die 
from  which  a  large  number  of  the  records  may  be  produced.  So 
that  as  complete  a  repertory  of  records  may  be  supplied  for  such  an 
instrument  as  of  sheet  music  for  the  piano;  and  these  records  are 
capable  of  being  mechanically  duplicated  to  the  same  extent  as  sheet 
music.  These  modern  instruments  and  appliances  have  proved  highly 
perfectible.  They  have  already  been  so  improved  as  to  be  capable 
of  producing  the  musical  composition  as  artistically  as  the  piano. 
And  pianos  with  a  player  attachment  are  now  being  made  which  can 
be  operated  either  by  hand  or  by  means  of  music  rolls. 

It  is  not  difficult  to  foresee  the  effect  that  the  development  of  this 
industry  must  have  on  the  use  of  sheet  music.  It  is  already  supply- 
ing part  of  the  demand  that  otherwise  would  have  sought  satis- 
faction by  means  of  sheet  music.  Its  increased  importance  in  the 
future  is  assured  by  the  fact  that  it  is  doing  away  with  the  laborious 
studying  and  tiresome  practicing  that  are  necessary  to  master  the 
instruments  played  b}^  hand  from  written  or  printed  scores. 

The  final  tendency  will  be  to  make  the  mechanical  form  of  repro- 
ducing music  the  rule  and  the  use  of  sheet  music  the  exception. 

It  can  not  be  doubted  that  these  new  conditions  call  for  an  appro- 
priate change  of  the  law  if  its  object  is  to  be  secured,  namely,  the 
encouragement  of  authors  by  securing  to  them  the  exclusive  right 
to  the  use  of  their  works.  The  inadequacy  of  the  present  laws  to 
deal  with  conditions  created  under  new  reproductive  processes  was, 
indeed,  one  of  the  main  considerations  that  caused  the  agitation  for 
a  revision  of  the  copyright  laws  of  which  the  present  bill  is  the  out- 
come. 

The  conferences  referred  to  in  the  majority  report  were  largely  the 
results  of  the  widespread  conviction  that  the  present  copyright  laws 
do  not  give  sufficient  protection  to  authors  in  vieiv  of  the  changed 
conditions  brought  about  by  new  methods  and  new  inventions.  Ia 
that  part  of  the  President's  message  to  Congress  in  December,  1905, 
wherein  a  revision  of  the  copyright  laws  was  urged,  the  President 
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expressed  the  same  opinion  in  saying  that  the  copyright  laws  "  omit 
provision  for  many  articles  which  under  modern  reproductive  proc- 
esses are  entitled  to  protection." 

The  extensive  use  of  automatic  musical  instruments  is  by  far  the 
most  important  change  in  the  conditions  affecting  the  workings  of  the 
cop3^right  law. 

If  we  should  fail  to  make  provision  in  this  bill  meeting  the  change 
described,  we  would  leave  undone  the  most  needful  part  of  the  work 
involved  in  a  revision  of  the  copyright  laws  under  present  circum- 
stances. 

The  condition  that  now  exists  with  regard  to  automatic  reproduc-  * 
tion  of  music  is  discouraging  to  composers.    In  a  petition  which  was 
addressed  to  the  Congress  by  a  large  number  of  composers,  the  latter 
expressed  themselves  as  follows: 

A  law  that  will  admit  of  the  indiscriminate  appropriating  of  the  property  of 
another  for  profit  is  eminently  defective. 

Under  the  present  conditions  the  composer  is  obliged  to  submit,  and  without 
recourse,  to  the  injustice  of  having  his  compositions — the  product  of  his  brain, 
genius,  and  talent,  and  that  should  be  made  his  property  rights — appropriated 
at  will  and  manufactured  into  phonograph  records,  perforated  rolls,  and  other 
devices  and  vended  for  the  unjust  enrichment  of  the  manufacturers  and  at 
enormous  profits,  the  composer  receiving  nothing. 

In  matters  of  musical  copyright  the  first  consideration  is  due  to 
the  composers.  Unless  they  are  encouraged  in  their  efforts,  the  art 
of  music  can  hot  be  promoted. 

The  present  condition  of  the  law  can  not  encourage  the  composers. 
A  new  practice  of  exploiting  their  works  has  grown  up  and  bids 
fair  to  soon  outstrip  the  old  style  of  sheet  music;  but  while  their 
rights  in  sheet  music  are  recognized.,  they  must  see  millions  of  auto- 
matic records  sold  without  their  leave  being  asked  and  without  their 
right  to  a  share  of  the  profits  being  admitted. 

It  must  be  admitted,  nor  is  it  denied  in  the  majority  report,  that 
the  composers  are  entitled  to  be  relieved  from  their  present  unpro- 
tected position  with  regard  to  mechanical  reproduction.  But  it  is 
recommended  to  postpone  any  change  in  the  law  until  the  determina- 
tion of  a  case  now  pending  in  the  United  States  Supreme  Court  and 
involving  the  right  of  mechanical  reproduction  of  copyright  music. 

We  do  not  approve  of  that  course. 

The  case  referred  to  (White-Smith  Co.  v.  Apollo  Co.)  involves  the 
question  whether  the  cop}7right  in  a  musical  composition  is  infringed 
by  the  making  of  perforated  sheets  by  means  of  which  that  composi- 
tion may  be  reproduced  on  a  player  piano.  The  issue  hinges  on  the 
construction  of  that  part  of  section  4965  of  the  Revised  Statutes 
which  declares  the  unauthorized  copying  of  a  musical  composition  an 
infringement.  The  construction  of  the  public  performance  provision, 
section  4966,  is  not  involved. 

The  decision  of  the  court  can  have  no  binding  force  beyond  the 
precise  issue  presented.  If  the  court  should  decide  in  favor  of  the 
plaintiffs,  the  judgment  would  affect  those  perforated  sheets  only  that 
were  before  the  court  and  would  bind  the  parties  to  that  action  only. 
It  would  not  preclude  any  manufacturer  from  claiming  that  the  par- 
ticular rolls  or  records  that  he  makes  are  different  from  those  in- 
volved in  the  Apollo  case  and  are  not  copies,  nor  would  it  stand  at  all 
in  the  Avay  of  such  claim  being  sustained  in  another  action.    In  this 
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connection  reference  may  be  made  to  the  fact  brought  out  at  the  hear- 
ings, that  in  Germany  and  France  certain  forms  of  record  appliances 
are  deemed  infringements,  while  others  are  not. 

Why  should  Congress  instead  of  granting  relief  to  the  composers 
now,  leave  them  to  the  uncertainties  of  a  litigation?  If  it  is  proper 
to  extend  copyright  protection  to  these  mechanical  forms  of  repro- 
ducing music,  an  express  provision  should  be  inserted  in  the  law. 
That  was  the  course  adopted  when  the  improvement  of  photography 
made  a  change  in  the  law  necessary.  Photographs  and  the  negatives 
thereof  were  expressly  added  to  the  list  of  subjects  of  copyright/ 

Mention  is  made  in  the  majority  report  of  the  O'Connor  Act,  passed 
in  England  last  year.  That  law  contains  very  severe  criminal  pro- 
visions, authorizing  summary  punishment  of  persons  guilty  of  print- 
ing, selling,  or  keeping  in  their  possession  pirated  copies  of  musical 
works;  also  authorizing  the  arrest  without  warrant  of  street  vendors 
of  pirated  copies  and  of  canvassers  for  the  sale  of  the  same;  and 
further  authorizing  the  searching  of  premises  and  the  seizure  and  de- 
struction of  pirated  copies  and  plates  for  the  same.  It  is  then  spe- 
cially provided  that  the  severe  provisions  of  this  act,  and  of  this  act 
only,  shall  not  apply  to  perforated  music  rolls  and  records  for  the 
reproduction  of  sound  waves. 

All  other  remedies  for  the  protection  of  musical  copyright  and  all 
the  prior  laws  defining  it  are  left  in  full  force  and  effect.  One  of  the 
unrepealed  laws,  the  act  of  1902,  contains  a  section  defining  musical 
cop3'right  under  the  copyright  laws  then  in  force  to  include  the  exclu- 
sive right  to  make  "  any  new  adaptation,  arrangement,  or  setting  "  of 
the  copyrighted  work  "  in  any  notation  or  system,"  and  defining 
pirated  musical  work  to  mean  any  such  "  work  written,  printed,  or 
otherwise  reproduced  "  without  the  consent  of  the  copyright  pro- 
prietor. This  is  still  the  law  in  England  for  all  purposes,  excepting 
the  summary  punishment  and  seizure  under  the  act  of  1906. 

The  condition  of  the  musical  copyright  law  in  the  countries  of 
Europe  has  been  urged  as  a  reason  why  the  protection  asked  for  by 
the  composers  should  not  be  granted  by  Congress.  Most  of  these 
countries  were  influenced  in  their  position  on  this  question  by  their 
relations  with  Switzerland  and  by  the  Berne  International  Copyright 
Convention.  In  France  an  act  was  passed  in  1866  as  a  condition  of 
securing  a  commercial  treaty  with  Switzerland,  by  which  the  manu- 
facture and  sale  of  instruments  for  the  mechanical  reproduction  of 
musical  airs  are  declared  not  to  constitute  an  infringement  of  copy- 
right. 

Switzerland  obtained  the  adoption  of  a  similar  provision  in 
almost  identical  words  as  paragraph  3  of  the  final  protocol  of  the 
Berne  convention.  These  concessions  were  sought  by  Switzerland 
and  were  granted  solely  with  a  view  to  protecting  one  of  the  impor- 
tant Swiss  industries,  the  manufacture  of  music  boxes,  musical  clocks, 
and  barrel  organs.  In  Europe  the  existence  of  this  clause  in  the 
Berne  convention  has  stood  in  the  way  of  the  extension  of  the  musical 
copyright  so  as  to  include  the  modern  mechanical  means  of  repro- 
duction. Nevertheless,  it  has  been  recognized  in  some  of  these  coun- 
tries that  such  protection  should  not  be  entirely  denied  to  the  com- 
posers because  of  a  provision  which  was  clearly  not  intended  to 
have  that  effect.    In  France  it  has  been  held  that  the  Swiss  proviso 
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does  not  permit  automatic  musical  instruments  or  appliances  which 
reproduce  the  words  as  well  as  the  music  of  a  copyrighted  compo- 
sition. 

In  Germany  the  court  of  last  resort  took  the  position  that  the 
clause  in  question  could  not  be  stretched  to  permit  any  mechanical 
reproduction  by  means  of  exchangeable  perforated  rolls  or  similar 
exchangeable  appliances.  But  the  Reichstag  adhered  more  liter- 
ally to  the  Berne  proviso  and  forbade  as  infringements  only  such 
exchangeable  record  appliances  as  are  adapted  to  reproduce  the  com- 
position according  to  the  peculiar  interpretation  of  the  pianist  or 
personal  performer.  In  Italy  composers  are  protected  against  in- 
fringement by  any  of  the  automatic  musical  record  appliances. 

To  the  extent  just  indicated  composers  are  receiving  better  protec- 
tion in  Europe  than  in  the  United  States.  That  is  no  fact  to  be 
proud  of.  We  should  be  leaders,  and  not  followers,  in  the  promotion 
of  the  arts.  If  the  extension  of  musical  copyright  to  automatic 
reproduction  is  a  proper  measure  for  the  advancement  of  the  musical 
art,  Congress  should  grant  it  without  waiting  for  other  countries  to 
take  that  step  first. 

Such  an  extension  is  further  objected  to  on  the  ground  that  it 
would  grant  to  foreign  composers  rights  which  their  own  countries 
do  not  extend  to  them  or  to  American  composers.  We  have  shown 
that,  as  a  statement  of  fact,  this  is  largely  incorrect.  But  were  it 
entitled  to  full  credit  in  point  of  fact,  it  should  have  no  weight.  It 
is  one  of  several  arguments  advanced  by  the  manufacturers  of  auto- 
matic musical  devices,  all  to  the  effect  that  the  adoption  of  automatic 
musical  copyright  is  improper  because  it  would  benefit,  besides  the 
composers,  some  other  parties  or  other  interests  that  should  not  be 
benefited. 

It  is  improper,  we  are  told,  because  it  would  also  benefit  foreign 
composers;  it  is  improper,  because  it  would  also  benefit  the  music 
publishers  and  the  JEolian  Company !  If  such  considerations  were 
to  control  our  legislation,  there  would  be  an  end  of  the  promotion 
of  the  arts  and  sciences.  We  would  have  to  abandon  our  progressive 
patent  policy,  because  the  liberal  protection  we  accord  to  patent  rights 
will,  besides  the  inventors,  also  benefit  the  corporations  that  acquire 
the  patents  and  may  be  used  in  building  up  monopolistic  combines. 

It  has  been  claimed  that  the  principal  music  publishers  have  com- 
bined with  the  JEolian  Company  to  give  to  that  corporation  a  monop- 
oly of  the  manufacture  of  perforated  music  rolls  and  that  this  combi- 
nation would  be  aided  by  the  enactment  of  a  provision  such  as  was 
contained  in  section  1,  subdivision  g,  of  the  original  bill.  But  the 
facts  that  were  brought  out  at  the  hearings  do  not  substantiate  that 
contention.  It  appears  that  under  certain  agreements  made  in  1902 
between  certain  music  publishers  and  the  ^Eolian  Company,  the  corn- 
pan}^  at  its  own  cost  and  expense  was  to  start  a  suit  for  the  purpose 
of  determining  whether  a  perforated  roll  is  an  infringement  of  a 
copyrighted  musical  composition,  and  if  such  fact  was  successfully 
established  in  the  Supreme  Court  of  the  United  States,  the  iEolian 
Company  was  to  get  the  exclusive  right  to  use  on  its  perforated  rolls 
for  a  period  of  years  the  compositions  owned  or  controlled  by  the 
publishers. 

But  those  agreements  can  affect  rights  only  that  shall  be  held  to 
exist  under  the  present  statutes,  and  again  these  rights  only  in  so  far 
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as  they  may  be  controlled  by  the  publishers  who  are  parties  to  the 
agreements.  In  the  petition  of  the  composers,  to  which  we  had  occa- 
sion to  refer  above,  it  is  contended  with  great  earnestness  that  they 
are  not  bound  by  any  agreement  to  give  the  mechanical  rights  in 
their  compositions  to  any  publisher  of  music  or  manufacturer  of 
mechanical  devices.  This  statement  has  not  been  denied,  nor  has  it 
been  claimed  that  any  composer  was  a  party  to  or  had  anything  to  do 
with  any  of  the  agreements  with  the  iEolian  Company.  Under  these 
circumstances  the  2Eolian  Company  would  not  obtain  any  rights 
whatever  in  case  of  the  enactment  of  the  pending  bill  with  a  provi- 
sion granting  mechanical  rights  to  composers  as  new  rights. 

Under  section  34  of  the  bill  the  mechanical  rights  would  be  a  sep- 
arate estate,  subject  to  assignment,  lease,  license,  gift,  bequest,  inher- 
itance, or  devolution.  It  will,  accordingly,  be  impossible  for  the  pub- 
lishers to  claim  control  of  this  estate  in  any  new  copyrighted  compo- 
sition unless  they  obtain  from  the  composer  some  new  contract  or  act 
equivalent  to  one  of  the  sources  of  title  enumerated  in  section  34.  It 
will  then  depend  on  the  composer,  and  not  on  the  publisher,  which 
manufacturer  shall  obtain  these  rights,  and  the  JEolian  Company 
will  be  in  no  better  position  than  its  rivals,  notwithstanding  the 
agreements  of  1902. 

If,  however,  a  monoply  should  be  created  either  by  the  iEolian 
Company  or  by  any  other  interests  connected  with  this  automatic 
musical  industry,  it  can  be  dealt  with  under  our  antitrust  laws.  And 
if  need  be,  these  laws  can  be  amended  to  fit  the  necessity.  But  it 
would  be  an  erroneous  policy  and  an  injustice  to  the  composers  to 
deprive  them  of  the  protection  to  which  they  are  entitled  because 
some  other  parties  by  whom  copyrights  may  be  acquired  may  enter 
into  unlawful  combinations.  It  has  been  held  in  the  case  of  Bobbs- 
Merrill  Co.  v.  Strauss  (139  Fed.,  155),  that  copyright  does  not  legal- 
ize any  unlawful  combinations. 

This  act  is  not  to  be  retroactive.  The  manufacturers  will  have  the 
right  to  use  for  their  devices  all  music  written  up  to  the  1st  of 
January,  1908;  so  the  claim  that  the  public  will  be  deprived  of  clas- 
sical music  is  wholly  unfounded. 

Not  only  will  the  enactment  of  this  clause  do  justice  to  the  Ameri- 
can composers,  but  will  at  the  same  time  be  of  great  benefit  to 
the  music-loving  public.  The  manufacturers  of  automatic  instru- 
ments have  not  till  now  in  any  way  stimulated  original  composi- 
tion, largely  because  of  the  fact  that  no  manufacturer  will  engage 
composers  to  write  music,  when  every  other  manufacturer  can  appro- 
priate the  same  on  his  device  without  bearing  a  share  of  the  com- 
poser's remuneration.  The  enactment  of  the  law  will  attract  to  the 
writing  of  music  a  great  many  having  musical  talent. 

Keen  rivalry  and  competition  among  the  manufacturers  to  obtain 
good  music  will  bring  out  the  greatest  efforts  of  composers.  Under 
the  existing  conditions  the  composer  can  not  exercise  any  artistic 
supervision  whatever  over  the  compositions  put  upon  the  devices. 
The  enactment  of  the  law  with  the  automatic  music  provision  will 
enable  the  composer  to  see  that  the  compositions  put  upon  the  records 
are  artistically  interpreted  and  arranged. 

The  apprehensions  expressed  by  some  of  the  manufacturers  of  auto- 
matic instruments  as  to  injurious  effect  of  the  enactment  of  this  meas- 
ure upon  their  industry  will  prove  groundless.    They  will  have,  in  the 
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first  place,  the  free  use  of  all  the  music  written  to  January  1,  1908. 
And  they  will  have  it  in  their  power  to  contract,  as  they  may  desire, 
for  new  or  current  music,  or  to  engage  staffs  of  composers  to  write 
especialhT  for  them;  and  they  will  find  the  number  of  composers 
available  for  their  purpose  increasing  every  day,  their  ranks  being 
sure  to  be  swelled  by  the  incentive  of  this  new  demand.  The  payment 
of  the  composer's  royalty  will  add  but  a  trifle  to  the  cost  of  each  in- 
strument, which  will  no  more  interfere  with  the  circulation  of  the  in- 
struments among  the  public  than  the  sale  of  sheet  music  is  ham- 
pered by  that  portion  of  the  price  which  represents  the  royalty  paid 
by  the  publisher. 

A  further  objection  is  that  the  measure  would  interfere  with  patent 
rights.  This  contention  is  not  based  upon  fact.  The  patent  rights 
granted  to  the  inventors  of  these  mechanical  devices  secure  to  them 
the  right  to  make  instruments  adapted  to  reproduce  musical  sounds. 
An  examination  of  the  application  for  letters  patent  will  show  that 
the  claim  of  the  patentee  is  to  a  device  for  reproducing  musical  sounds. 
Thai  is  the  extent  of  his  right.  The  patent  does  not  confer  the  right 
to  use  and  appropriate  any  musical  work  which  by  virtue  of  copy- 
right is  the  sole  property  of  the  composer. 

In  conclusion,  Ave  desire  to  add  one  remark  to  what  has  been  said  in 
the  majority  report  as  to  the  construction  of  the  word  "  writings  "  in 
the  constitutional  provision  authorizing  copyright  legislation.  In  the 
case  of  Lithographing  Company  v.  Sarony  (111  U.  S.,  53),  the  court, 
after  broadly  defining  "  writings  "  as  meaning  "  intellectual  produc- 
tions," "  that  which  is  representative  of  original  intellectual  concep- 
tion," interprets  the  exclusive  right  intended  by  the  Constitution  to 
be  secured  to  the  author  as  "  the  exclusive  right  to  use,  publish,  and 
sell,  as  it  (Congress)  has  done  bv  section  4952  of  the  Revised 
Statutes." 

The  section  thus  approved  by  the  Supreme  Court  includes  the  right 
of  public  performance  of  a  dramatic  composition.  This  answers 
the  two  contentions,  first  that  only  4k  writings "  in  the  literal  sense 
of  the  word  may  be  constitutionally  protected ;  and  secondly,  that  no 
protection  can  be  granted  beyond  duplication  in  writing.  The  right 
of  public  representation  was  added  by  the  act  of  1856,  and  was 
enforced  in  Daly  v.  Palmer  (6  Blatchf.,  256)  and  Daly  v.  Webster 
(175  U.S.,  148). 

We  recommended  that  the  bill  be  amended  by  adding  at  the  end  of 
section  1,  subdivision  e,  the  following: 

And  to  make  any  arrangement  or  -setting  of  it  or  of  the  melody  of  it  in  any 
system  or  notation,  or  to  make  any  form  of  record  thereof,  in  which  the  thought 
of  an  author  may  be  recorded  and  from  which  it  may  be  read  or  reproduced. 


o 
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Public  Resolution  15 
2d  Session 

Approved  Feb  18,  1907 

PATENTS  GRANTED  TO  OFFICERS  AND  EMPLOYEES  OF 
THE  GOVERNMENT  IN  CERTAIN  CASES. 


February  2,  1907. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Chaney,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT. 

[To  accompany  H.  -J.  Res.  224.] 

The  Committee  on  Patents,  to  whom  was  referred  House  joint  reso- 
lution No.  224,  have  considered  the  same  and  find  that  it  has  been 
repeatedly  charged,  in  Committee  of  the  Whole  House  on  the  state  of 
the  Union,  that  naval  officers  have,  in  the  line  of  their  duty,  in  Gov- 
ernment time  and  with  the  use  of  Government  material,  discovered 
certain  forms  of  smokeless  powder  and  have  patented  the  same  in 
their  own  names  and  sold  such  patents  to  manufacturers,  thus  con- 
ferring, or  claiming  to  confer,  upon  them  monopolies  whereby  the 
Government  has  been  made  the  subject  of  extortion  in  its  purchase  of 
powder. 

There  are  persistent  rumors  that  similiar  things  have  been  done  by 
officers  and  employees  in  other  branches  of  the  Government  service 
and  that  such  officers  and  employees  have  used  their  official  positions 
to  induce  the  adoption  of  their  inventions  for  Government  use. 

If  such  abuses  exist,  it  is  probable  additional  legislation  should  be 
devised  to  abate  them ;  but  the  exercise  of  proper  care  in  the  prepara- 
tion of  such  legislation  requires  that  Congress  have  full  information 
as  to  the  truth  of  such  charges  and  rumors  and  as  to  whether  the  alleged 
abuses  exist,  and,  if  so,  their  details,  character,  and  extent;  and  to 
this  end  the  information  called  for  by  the  proposed  joint  resolution  is 
highly  desirable. 

The  committee  therefore  report  said  resolution  back  without 
amendment,  with  the  recommendation  that  the  same  be  adopted. 


O 


[Public  Resolution — No.  15.] 


Joint  Resolution  Directing  the  Secretary  of  Commerce  and  Labor  to 
investigate  and  report  to  Congress  concerning  existing  patents  granted  to  officers  and 
employees  of  the  Government  in  certain  cases. 

Resolved  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  the  Secretary  of  Com- 
merce and  Labor  be,  and  he  is  hereby,  directed  to  investigate  and  report 
to  the  Congress  what  existing*  patents  have  been  granted  to  officers 
or  emplo37ees  of  the  Government  of  the  United  States  upon  inventions, 
discoveries,  or  processes  of  manufacture  or  production  upon  articles 
used  by  the  Government  of  the  United  States,  and  how  and  to  what 
extent  such  patents  enhance  the  cost  or  otherwise  interfere  with  the 
use  by  the  Government  of  articles  or  processes  so  patented,  and  shall 
also  report  what  royalties,  if  any,  have  been  paid  to  officers  or 
employees  of  the  Government  on  any  articles  or  processes  patented. 

Approved,  February  18,  1907. 


59th  Congress,  )  HOUSE  OF  REPRESENTATIVES,  j  Report 
2d  Session.      j  \    No.  7628. 


ADDITIONAL  PROTECTION  FOR  OWNERS  OF  PATENTS. 


February  15,  1907. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Campbell,  of  Ohio,  from  the  Committee  on  Patents,  submitted 

the  following 

REPORT. 

[To  accompany  S.  7676.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (S.  7676) 
to  amend  section  4919  of  the  Revised  Statutes  of  the  United  States, 
to  provide  additional  protection  for  owners  of  patents  of  the  United 
States,  and  for  other  purposes,  have  considered  the  same  and  recom- 
mend that  the  bill  do  pass  with  the  following  amendments: 

In  line  10  of  page  1  insert  the  word  "  hereafter  "  after  the  word 
"  shall." 

In  line  7  of  page  2  add  the  words  "  or  otherwise  "  after  the  word 
"statute." 

The  following  report,  which  was  submitted  by  Senator  Knox,  of 
the  Committee  on  Patents  in  the  Senate,  is  submitted  in  support  of 
this  favorable  report : 

The  object  of  the  bill  is  to  provide  for  owners  of  United  States  patents  a 
remedy  for  the  taking  of  their  property  for  public  use  when  such  taking 
occurs  without  their  license  or  authority.  The  Supreme  Court  of  the  United 
States  has  held  that  a  patent  of  the  United  States  is  property  within  the 
meaning  of  the  term  as  used  in  the  Constitution  and  laws  of  the  United  States, 
and  that  the  use  of  a  patented  invention  by  the  Government  is  a  taking  of 
private  property,  which  can  not  be  done  lawfully  without  compensation  to  the 
owner.  (Solomons  v.  United  States,  137  U.  S.,  342,  346;  McKeever  v.  United 
States,  14  Ct.  Cls.,  396,  affirmed  S.  C,  18  Ct.  Ols.,  745.)  But  notwithstanding  this 
right  to  protection  which  patentees  and  other  property  owners  derive  from 
Article  V  of  the  amendments  to  the  Constitution,  it  has  been  held  by  the 
Supreme  Court  that  the  owner  of  a  patent  can  not  restrain  its  infringement 
by  the  United  States  or  an  officer  or  agent  of  the  Government.  (Schillinger  v. 
United  States,  155  U.  S.,  163.)  It  has  held  also  that  in  the  absence  of  an 
express  contract  between  the  Government  and  the  patentee,  or  transactions 
between  them  from  which  a  contract  may  be  implied,  no  court  of  the  United 
States  is  vested  with  jurisdiction  to  entertain  a  suit  or  action  by  a  patentee 
seeking  to  recover  compensation  for  the  use  of  his  invention  by  the  Govern- 
ment. (Schillinger  v.  United  States,  155  U.  S.,  163;  Russell  v.  United  States, 
182  U.  S.,  516.) 

In  the  Russell  case  the  Supreme  Court  decided  that  no  contract  could  be 
implied  from  these  facts.    At  the  Government's  invitation  Russell  exhibited 
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his  patented  invention  to  a  board  of  officers  appointed  by  the  Secretary  of  War. 
The  Government  announced  that  it  would  adopt  and  use  a  device  embodying 
his  invention.  Prior  to  the  adoption  and  use  of  the  device  Russell  communi- 
cated his  patent  to  the  War  Department,  showing  that  his  patent  covered  the 
device  and  tendered  the  use  of  his  invention  to  the  Government  for  reasonable 
compensation.  The  Government  proceeded  to  use  the  device  without  denying 
Russell*s  right  to  compensation,  but  with  the  remark  that  he  should  seek  his 
remedy  by  some  means  other  than  Executive  action.  Cases  of  the  kind  are 
quite  common.  It  seems  to  be  necessary  and  proper  to  provide  for  patentees  a 
remedy  for  the  invasion  of  their  rights,  such  as  the  Constitution  intended 
them  to  have,  and  it  is  believed  that  the  accompanying  bill  would  serve  that 
purpose,  while  making  all  necessary  provision  for  the  protection  of  the  inter- 
ests of  the  Government. 

The  amendment  proposed  by  the  use  of  the  word  "  hereafter,"  in 
line  10  of  page  1,  is  deemed  advisable,  that  there  may  be  no  question 
arising  upon  statutory  construction  that  the  law  is  not  retroactive 
in  its  effect. 

The  amendment  by  the  use  of  the  words  "  or  otherwise,"  in  line  7 
of  page  2,  is  made  that  there  may  be  no  question  about  any  limitation 
upon  a  defense  that  may  be  pleaded  by  the  United  States  in  any 
action  arising  under  this  act. 


59th  Congress,  \  HOUSE  OF  REPRESENTATIVES.  (  Report 

2d  Session.     j  \   No.  7637. 

Public  232 
2d  Session 

Approved,  Mar.  2,, 1907 

TO  AMEND  SECTIONS  5  AND  6  OF  TRADE-MARK  LAW. 


February  16,  1907. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Bonynge,  from  the  Committee  on  Patents,  submitted  the 

following 

REPORT. 

[To  accompany  H.  R.  25474.] 

The  Committee  on  Patents,  to  which  was  referred  House  bill  25474, 
having  had  same  under  consideration,  respectfully  submit  the  fol- 
lowing report  and  recommend  that  the  bill  do  pass: 

By  the  terms  of  this  bill  two  amendments  are  made  to  the  trade- 
mark law,  approved  February  20,  1905. 

The  first  amendment  is  found  in  lines,  3,  4,  and  5,  on  page  2  of 
this  bill,  and  consists  of  an  amendment  of  section  5  of  the  act  above 
referred  to.  By  this  amendment  no  mark  may  be  registered  as  a 
trade-mark  which  has  been  or  may  hereafter  be  adopted  by  any 
fraternal  society  as  its  emblem.  The  purpose  of  this  amendment  is 
apparent.  It  is  designed  to  prevent  emblems  of  fraternal  associa- 
tions being  used  as  trade-marks  to  advertise  merchandise,  and  to 
your  committee  seems  to  be  a  proper  amendment  to  the  trade-mark 
law. 

The  only  other  change  in  the  existing  law  made  by  this  bill  is  con- 
tained in  the  amendment  to  section  6  of  the  trade-mark  law  and  set 
forth  in  lines  23,  24,  and  25,  on  page  3,  and  line  1  on  page  4  of  the 
bill  in  the  following  language : 

An  opposition  may  be  filed  by  a  duly  authorized  attorney,  but  said  opposition 
shall  be  null  and  void  unless  verified  by  the  opposer  within  a  reasonable  time  after 
such  filing. 

Section  6  of  the  trade-mark  law  provides  that  any  person  who 
believes  he  would  be  damaged  by  the  registration  of  a  mark  may 
oppose  same  by  filing  a  notice  of  opposition,  which  notice  must  be 
filed  within  thirty  days  after  publication  of  the  mark  sought  to  be 
registered. 

It  sometimes  happens  that  the  person  desiring  to  oppose  the  regis- 
tration of  a  mark  is  absent  in  a  foreign  country  or  may  reside  in 
some  of  our  insular  possessions  and  thirty  days'  notice  is  not  suffi- 
cient in  such  cases  to  enable  him  to  verify  the  notice  of  opposition 
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and  file  same.  For  this  reason  it  is  deemed  advisable  that  a  duly 
authorized  attorney  should  be  permitted  to  file  the  notice  of  opposi- 
tion, and  within  a  reasonable  time  thereafter  the  opposer  be  required 
to  verify  the  notice  of  opposition.  Unless  the  opposition  is  thus 
verified  it  becomes  null  and  void.  It  is  impossible  to  lay  down  hard 
and  fast  rules  as  to  what  would  be  a  reasonable  time  in  each  case  and 
consequently  that  matter  is  left  to  the  discretion  of  the  Commissioner 
of  Patents. 

No  other  changes  than  those  above  referred  to  are  made  to  the 
trade-mark  law  by  the  bill  reported  herewith. 


O 


[Public— No.  232.] 


An  Act  To  amend  sections  five  and  six  of  an  Act  entitled  "An 
Act  to  authorize  the  registration  of  trade-marks  used  in  commerce  with  foreign 
nations  or  among  the  several  States  or  with  Indian  tribes,  and  to  protect  the  sanje." 

Be  it  enacted  by  the  /Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  section  five  of  the  Act 
entitled  "An  Act  to  authorize  the  registration  of  trade-marks  used  in 
commerce  with  foreign  nations  or  among  the  several  States  or  with 
Indian  tribes,  and  to  protect  the  same,",  approved  February  twentieth, 
nineteen  hundred  and  five,  be,  and  is  hereby,  amended  to  read  as 
follows: 

"  Sec.  5.  That  no  mark  by  which  the  goods  of  the  owner  of  the  mark 
may  be  distinguished  from  other  goods  of  the  same  class  shall  be 
refused  registration  as  a  trade-mark  on  account  of  the  nature  of  such 
mark  unless  such  mark — 

"(a)  Consists  of  or  comprises  immoral  or  scandalous  matter. 

"(b)  Consists  of  or  comprises  the  flag  or  coat  of  arms  or  other 
insignia  of  the  United  States,  or  any  simulation  thereof,  or  of  any 
State,  or  municipality,  or  of  any  foreign  nation,  or  of  any  design  or 
picture  that  has  been  or  may  hereafter  be  adopted  by  any  fraternal 
society  as  its  emblem:  Provided,  That  trade-marks  which  are  identical 
with  a  registered  or  known  trade-mark  owned  and  in  use  by  another, 
and  appropriated  to  merchandise  of  the  same  descriptive  properties, 
or  which  so  nearly  resemble  a  registered  or  known  trade-mark  owned 
and  in  use  by  another,  and  appropriated  to  merchandise  of  the  same 
descriptive  properties,  as  to  be  likely  to  cause  confusion  or  mistake  in 
the  mind  of  the  public,  or  to  deceive  purchasers,  shall  not  be  regis- 
tered: Provided,  That  no  mark  which  consists  merely  in  the  name  of 
an  individual,  firm,  corporation,  or  association,  not  written,  printed, 
impressed,  or  woven  in  some  particular  or  distinctive  manner  or  in 
association  with  a  portrait  of  the  individual  or  merely  in  words  or 
devices  which  are  descriptive  of  the  goods  with  which  they  are  used, 
or  of  the  character  or  quality  of  such  goods,  or  merely  a  geographical 
name  or  term,  shall  be  registered  under  the  terms  of  this  Act:  Pro- 
vided farther.  That  no  portrait  of  a  living  individual  may  be  regis- 
tered as  a  trade-mark,  except  by  the  consent  of  such  individual,  evi- 
denced by  an  instrument  in  writing:  And  provided  further,  That 
nothing  herein  shall  prevent  the  registration  of  any  mark  used  by  the 
applicant  or  his  predecessors,  or  by  those  from  whom  title  to  the  mark 
is  derived,  in  commerce  with  foreign  nations  or  among  the  several 
States,  or  with  Indian  tribes,  which  was  in  actual  and  exclusive  use  as 
a  trade-mark  of  the  applicant  or  his  predecessors  from  whom  he 
derived  title  for  ten  years  next  preceding  the  passage  of  this  Act." 

Sec.  2.  That  section  six  of  said  Act  be,  and  the  same  is  hereby, 
amended  to  read  as  follows: 

"  Sec.  6.  That  on  the  filing  of  an  application  for  registration  of  a 
trade-mark  which  complies  with  the  requirements  of  this  Act,  and  the 
payment  of  the  fees  herein  provided  for,  the  Commissioner  of  Patents 
shall  cause  an  examination  thereof  to  be  made;  and  if  on  such  exam- 
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ination  it  shall  appear  that  the  applicant  is  entitled  to  have  his  trade- 
mark registered  under  the  provisions  of  this  Act,  the  Commissioner 
shall  cause  the  mark  to  be  published  at  least  once  in  the  Official  Gazette 
of  the  Patent  Office.  Any  person  who  believes  he  would  be  damaged 
by  the  registration  of  a  mark  may  oppose  the  same  by  filing  notice  of 
opposition,  stating  the  grounds  therefor,  in  the  Patent  Office  within 
thirty  days  after  the  publication  of  the  mark  sought  to  be  registered, 
which  said  notice  of  opposition  shall  be  verified  by  the  person  filing 
the* same  before  one  of  the  officers  mentioned  in  section  two  of  this 
Act.  An  opposition  may  be  filed  by  a  duly  authorized  attorney,  but 
said  opposition  shall  be  null  and  void  unless  verified  by  the  opposer 
within  a  reasonable  time  after  such  filing.  If  no  notice  of  opposition 
is  filed  within  said  time,  the  Commissioner  shall  issue  a  certificate  of 
registration  therefor,  as  hereinafter  provided  for.  If  on  examination  an 
application  is  refused,  the  Commissioner  shall  notify  the  applicant, 
giving  him  his  reasons  therefor." 
Approved,  March  2,  1907. 


59th  Congress,  i  HOUSE  OF  REPRESENTATIVES.  (  Report 

2d  Session.     j  (   No.  8075. 


INCREASING  SALARIES  IN  THE  UNITED  STATES  PATENT 

OFFICE. 


February  23,  1907. — Committed  to  the  Committee  of  the  Whole  House  on  the  state 
of  the  Union  and  ordered  to  be  printed. 


Mr.  Currier,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT. 

[To  accompany  H.  R.  22678.] 

The  Committee  on  Patents,  to  whom  was  referred  House  bill  22678, 
respectfully  report  that  they  have  had  the  same  under  consideration 
and  recommend  that  the  bill  do  pass  with  the  following  amendments: 

Page  1,  line  13,  change  "four  thousand"  to  "four  thousand  five 
hundred.1' 

Page  2,  line  2,  after  "designs,"  insert  "the  law  clerks;"  same  page, 
after  line  8,  insert  "The  law  clerks,  three  thousand  dollars  a  year 
each;"  same  page,  line  21,  after  "designs,"  insert  "to  each  law  clerk." 

Page  3,  line  3,  after  "  designs,"  insert  "the  law  clerks;"  same  page, 
strike  out  lines  7  to  25,  inclusive. 

Page  4,  strike  out  lines  1  to  5,  inclusive. 

The  effect  of  the  above  amendments  is  to  provide  for  an  increase  of 
salary  of  the  examiners  in  chief  commensurate  with  the  increase  to 
the  other  officers  provided  for  by  the  bill,  to  place  the  law  clerks  on 
the  same  footing  as  regards  increase  of  salary  as  the  principal  examin- 
ers, and  to  eliminate  from  the  bill  all  provisions  for  increase  of  force 
and  for  additional  quarters  to  be  provided  for  from  time  to  time  in 
annual  appropriation  bills. 

The  present  salaries  provided  for  by  law  for  the  officials  and  mem- 
bers of  the  examining  corps  are  as  follows: 


Year. 

Commissioner  of  Patents   $5, 000 

Assistant  Commissioner  of  Patents   3, 000 

Examiners  in  chief  :  each. .    3, 000 

Examiner  of  interference   2,  500 

Examiner  of  trade-marks  and  designs   2, 500 

Law  clerks  each. .    2,  500 

Principal  examiners  do   2,500 

First  assistant  examiners  do   1,  800 

Second  assistant  examiners  :  do          1,  600 

Third  assistant  examiners  do   1,400 

Fourth  assistant  examiners    do          1,  200 
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The  increases  provided  for  by  the  bill  herewith  reported  are  as 
follows: 


Commissioner  of  Patents   $5,  000  to  $7,  500 

Assistant  Commissioner....   3,  000  to  6,000 

Examiner  in  chief   3,  000  to  4,  500 

Principal  examiners  .•   2,  500  to  3,  000 

First  assistant  examiners   1,  800  to  2,  500 

Second  assistant  examiners   1,600  to  2,000 

Third  assistant  examiners     1,400  to  1,600 

Fourth  assistant  examiners   No  increase. 


The  provisions  of  the  bill  respecting  the  increased  pay  for  length 
of  service  will  not  affect  the  amount  necessary  to  be  appropriated  for 
salaries  in  the  Patent  Office  until  two  years  from  the  present  date. 

The  number  of.  salaries  affected  by  the  provisions  of  the  bill  for  the 
fiscal  year  1907-8  (including  an  increase  of  13  in  the  examining  corps 
provided  for  by  the  legislative  bill)  and  the  total  amount  necessary  to 
carry  out  the  provisions  of  the  bill  are  as  follows: 


Increase. 

Total. 

$2,  500 
3, 000 
1,  500 
500 
500 
500 
500 
700 
400 
200 

$2, 500 
3,000 
4,500 
500 
500 
1,000 
20,  500 
37, 100 
23, 200 
14, 600 

107,  400 

Assistant  Commissioner  

Examiner  of  interference  

Examiner  of  trade-marks  and  designs  

41  principal  examiners  do  

53  first  assistants  do  

63  second  assistants   do  

Total  

The  total  amount  thus  called  for  by  the  bill  is  $107,400.  The  amount 
turned  in  to  the  Treasury  by  the  Patent  Office  in  excess  of  all  expenses 
of  that  office  was,  for  the  year  1906,  $236,030.18;  for  the  year  1905, 
$327,124.92;  for  the  year  1904,  $181,326.15;  for  the  year  1903, 
$193,556;  for  the  year  1902,  $159,513.54.  Every  year  for  more 
than  forty  years  the  receipts  of  the  Patent  Office  have  exceeded  the 
expenses  of  that  Office  from  a  few  thousand  dollars  to  over  $470,000 
(in  1883).  The  total  surplus  turned  in  to  the  Treasury  by  the  Patent 
Office  is  reported  by  the  Commissioner  of  Patents  in  his  annual  report 
for  the  year  1906  to  be,  $6,427,021.86. 

The  main  object  sought  to  be  accomplished  by  the  bill  herewith 
reported  is  to  secure  for  the  Patent  Office  an  examining  corps  which 
shall  be  reasonably  permanent.  It  has  been  made  clear  to  your  com- 
mittee that  the  present  salaries  paid  to  the  examining  corps  are  not 
sufficient  to  hold  in  the  Office  examiners  and  assistant  examiners  who, 
after  a  few  j^ears'  experience,  have  become  experts  and  whose  services 
for  this  reason  are  of  particular  value  and  importance  to  the  public 
service. 

The  examining  corps  of  the  Patent  Office  for  the  present  fiscal  year 
comprises  300  examiners  and  assistant  examiners.  Since  July  1,  1906, 
15  of  these  have  resigned.  During  the  fiscal  year  1905-6,  36  resigned. 
The  number  of  resignations  from  the  examining  corps  since  July  1, 
1886,  at  which  time  the  examining  corps  comprised  147  examiners 
and  assistant  examiners,  has  been  290,  or  almost  exactly  twice  the 
total  number  in  the  examining  corps  twenty  ye&rs  ago.    It  has  been 
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made  clear  to  your  committee  that  the  reason  for  these  resignations 
is  that  the  salaries  now  paid  in  the  Patent  Office  are  much  below  those 
which  an  examiner  or  assistant  examiner  after  a  few  years 'of  experi- 
ence in  the  Patent  Office  can  command  outside.  The  examiners  and 
assistant  examiners  resign  either  to  enter  the  office  of  some  patent 
lawyer  or  to  enter  the  employ  of  some  corporation  to  take  charge  of 
the  patent  business  of  such  corporation  or  to  engage  in  the  practice  of 
patent  law  for  themselves. 

The  work  of  the  examining  corps  of  the  Patent  Office  demands 
ability  and  acquirements  of  a  high  order— "  scarcely  less,"  as  was  said 
by  Commissioner  Foote  in  1868,  "than  those  we  expect  in  the  higher 
courts  of  law."  Experience  of  some  years  in  the  work  of  the  Patent 
Office  is  necessary  to  make  an  assistant  examiner  an  expert  in  the  line 
of  inventions  to  which  he  may  be  assigned,  and  his  value  to  the  public 
service  increases  with  increased  experience.  Having  become  an  expert 
his  resignation  from  the  examining  corps  is  a  serious  loss  to  the  public 
service,  as  his  place  must  be  filled  by  the  appointment  of  an  inexperi- 
enced assistant,  with  whom  the  process  of  education  must  be  repeated. 
Necessarily  expert  examiners  can  not  be  expected  to  remain  in  the 
Patent  Office  at  salaries  less  than  they  are  offered  outside. 

The  bill  herewith  reported  has  been  urged  before  your  committee 
solely  from  the  standpoint  of  those  having  business  before  the  Patent 
Office  as  a  measure  vitally  necessary  to  the  maintenance  of  the  exam- 
ination system  on  which  the  American  patent  system  is  based.  It  is 
of  the  utmost  importance  that  so  far  as  possible  the  examination  of 
applications  for  patents  should  be  thorough  and  exhaustive;  that  no 
patent  should  be  issued  until  the  fact  of  the  novelty  and  utility  of  the 
invention  sought  to  be  patented  has  been  ascertained  by  a  critical 
examination  of  the  prior  art.  The  fact  that  there  have  been  issued 
over  840,000  United  States  patents  and  over  1,700,000  foreign  patents, 
all  of  which  may  relate  to  the  line  of  invention  in  which  a  particular 
application  for  patent  belongs,  need  to  be  examined,  indicates  to  some 
extent  what  is  meant  by  the  prior  art,  and  to  some  extent  the  character 
of  the  work  and  the  need  for  expert  examiners. 

The  service  rendered  by  the  Patent  Office  in  the  examination  of 
and  issuance  of  patents  is  not  only  paid  for  by  the  fees  paid  by  appli- 
cants for  patents,  but  is  more  than  paid  for,  the  amount  turned  in  to 
the  Treasury  for  the  last  calendar  year  by  the  Patent  Office  exceeding- 
all  expenses  of  that  Office  by  over  $236,000.  In  view  of  the  fact  that 
the  salaries  of  the  officers  and  examining  corps  of  the  Patent  Office 
are  thus  paid  by  the  applicants  for  patents,  it  is  but  just  that  the 
salaries  should  be  made  sufficient  to  secure  and  retain  the  services  of 
expert  examiners  who  possess  the  ability  and  experience  necessary  to 
make  thorough  and  complete  examinations  of  applications  with  reason- 
able promptness. 

We  believe  that  the  bill  herewith  reported  will  secure  a  reasonably 
permanent  corps  of  examiners  and  assistant  examiners.  We  consider 
that  the  provisions  of  the  bill  by  which  the  examiners  and  assistant 
examiners  will  receive  an  increase  of  pay,  up  to  a  certain  limit,  for 
length  of  service,  will  be  of  particular  importance  in  securing  the  per- 
manence of  the  examining  corps.  While  in  the  arguments  before 
your  committee  the  increase  of  salaries  of  the  examining  corps  has 
been  particularly  urged,  we  consider  the  increase  of  salaries  to  the 
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Commissioner,  Assistant  Commissioner,  and  examiners  in  chief  as  also 
necessary. 

The  bill  in  its  amended  form  is  strongly  urged  by  the  Commissioner 
of  Patents. 

While  it  was  strongly  urged  at  the  hearings  before  your  committee 
that  an  increase  of  the  examining  corps  is  necessary,  we  have  thought 
it  advisable  to  eliminate  from  the  bill  the  sections  providing  for 
increase  of  force  and  for  additional  room,  as  these  matters  may 
properly  be  left  to  be  provided  for  in  annual  appropriation  bills  as 
estimated  for  from  year  to  year. 


O 


60th  Congress 


60th  Congress,  )  HOUSE  OF  REPRESENTATIVES.  (  Report 
1st  Session.     )  \  No.  184. 


ADDITIONAL  PROTECTION  FOR  OWNERS  OF  PATENTS. 


January  17,  1908.— Referred  to  the  House  Calendared  ordered  to  be  printed. 


Mr.  Hinshaw,  from  the  Committee  on|]Patents,rsubmitted  the 

following 

REPORT. 

[To  accompany  H.  R.  7653.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R. 
7653)  to  amend  section  4919  of  the  Revised  Statutes  of  the  United 
States,  to  provide  additional  protection  for  owners  of  patents  of  the 
United  States,  and  for  other  purposes,  have  considered  the  same,  and 
recommend  that  the  bill  do  pass  with  the  following  amendment: 

In  line  7,  page  1,  strike  out  the  words  "has  been  or,"  and  insert  the 
word  " hereafter"  after  the  word  "shall." 

A  bill  substantially  the  same  as  that  now  reported  was  passed  by 
the  Senate  at  the  last  Congress,  and  favorably  reported  to  the  House, 
but  at  too  late  a  day  in  the  session  to  receive  consideration. 

The  object  of  the  bill  is  to  provide  for  owners  of  United  States  pat- 
ents a  remedy  for  the  taking  of  their  property  by  the  United  States 
for  public  use,  when  such  taking  occurs  without  the  license  or  authority 
of  such  owners  and  without  compensation. 

In  England  and  in  practically  all  other  civilized  countries,  except 
Russia  and  the  United  States,  the  Government  can  not  appropriate 
an  invention  without  paying  a  fair  price  for  it.  A  regular  tribunal 
is  charged  with  the  duty  of  determining  what  is  a  fair  price  for  the 
use  of  an  invention  appropriated  by  the  Government  in  case  the  Gov- 
ernment considers  the  inventor's  charge  to  be  excessive.  The  United 
States  habitually  appropriates  at  its  pleasure  the  patented  inven- 
tions of  its  citizens  and  declines  payment  therefor.  And  this  not- 
withstanding the  fact  that  according  to  the  decisions  of  the  Supreme 
Court  a  patent  of  the  United  States  is  property  within  £he  meaning 
of  the  term  as  used  in  the  Constitution  and  laws  of  the  United  States, 
and  the  use  of  a  patented  invention  by  the  Government  is  a  taking 
of  private  property,  which  can  not  be  done  lawfully  without  compen- 
sation to  the  owners.  (Solomons  v.  United  States,  137  U.  S.,  342,  346 ; 
McKeever  v.  United  States,  14  Ct. Cls.,  R.,  396;  Affirmed  S.  C.  18  Ct. 
Cls.,  R.,  745.) 
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But  notwithstanding  this  right  to  protection  which  patentees  and 
other  property  owners  derive  from  Article  V  of  the  Amendments  to 
the  Constitution,  it  has  been  held  by  the  Supreme  Court  that  the 
owner  of  a  patent  can  not  restrain  its  infringement  by  the  United 
States  or  an  officer  or  agent  of  the  Government.  (Schillinger  v. 
United  States,  155  U.  S.,  163  (1894);  Russell  v.  United  States,  182 
U.  S.,516  (1900).) 

In  both  of  these  cases  the  court  held  that  in  the  absence  of  an 
express  contract  between  the  Government  and  the  patentee,  or 
transactions  between  them  from  which  a  contract  may  be  implied,' 
no  court  of  the  United  States  is  vested  with  jurisdiction  to  entertain 
a  suit  or  action  by  a  patentee  seeking  to  recover  compensation  for 
the  use  of  his  invention  by  the  Government. 

How  next  to  impossible  it  would  be  to  make  a  case  of  implied 
contract  which  would  render  the  Government  liable  under  the  court's 
decision  may  be  inferred  from  the  following  statement  of  the  facts 
appearing  in  the  Russell  case  just  cited.  It  there  appeared  that  at 
the  Government's  invitation  Russell  exhibited  his  patented  inven- 
tion to  a  board  of  officers  appointed  by  the  Secretary  of  War.  The 
Government  announced  that  it  would  adopt  and  use  a  device  embody- 
ing his  invention.  Prior  to  the  adoption  and  use  of  the  device 
Russell  communicated  his  patent  to  the  War  Department,  showing 
that  his  patent  covered  the  device  and  tendered  the  use  of  his  inven- 
tion to  tne  Government  for  reasonable  compensation.  The  Govern- 
ment proceeded  to  use  the  device  without  denying  Russell's  right 
to  compensation,  but  with  the  remark  that  he  should  seek  his  remedy 
by  some  means  other  than  Executive  action.  And  the  Russell  case 
is  only  a  sample  case ;  one  of  many. 

It  seems  to  be  necessary  and  proper  to  provide  for  patentees  a 
remedy,  such  as  the  passage  of  this  bill  will  secure,  for  the  invasion 
of  their  rights.  Without  such  remedy,  patentees  are  the  only  per- 
sons who  are  outside  the  protection  of  Article  V  of  the  Amendments 
of  the  Constitution:  "Nor  shall  private  property  be  taken  for  public 
use  without  just  compensation." 

Without  such  remedy  a  patent  is  not  what  it  purports  to  be  on  its 
face.  Many  inventors  have  spent  years  of  their  lives  and  practically 
bankrupted  themselves  in  developmg  inventions  primarily  of  use  to 
the  Government,  only  to  find  in  the  end,  after  their  property  has  been 
seized  by  the  Government  that  they  have  no  legal  means  of  redress, 
and  that  the  governmental  Departments  will  not  recognize  the  de- 
cisions of  the  courts. 

Without  such  remedy  there  is  a  ridiculous  discrimination  between 
inventors.  The  inventor  of  a  children's  game  or  of  a  new  brand  of 
chewing  gum  is  protected  by  the  courts.  But  the  inventor  of  a  device 
which  may  save  the  nation  from  an  humiliating  defeat  in  time  of  war, 
or  reduce  the  cost  of  carrying  the  mails,  or  reduce  the  number  of  ship- 
wrecks on  the  coast,  is  afforded  no  protection;  the  governmental 
Departments  have  the  power  to  confiscate  his  property  and  habitu- 
ally exercise  that  power.  It  may  be  a  new  type  of  breech  mechanism, 
or  a  dry  dock,  or  a  method  of  communicating  with  ships  at  sea,  if  the 
invention  is  valuable  the  Government  can  and  does  seize  it,  though 
the  inventor  may  have  spent  years  of  his  life  and  bankrupted  himself 
and  his  friends  in  developing  it. 
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It  may  be  conceded  that  the  Government  ought  to  have  the  right 
to  appropriate  any  invention  necessary  or  convenient  for  natural 
defense  or  for  beneficent  public  use,  and  that,  too,  without  previous 
arrangement  or  negotiation  with  the  owner.  Nevertheless,  the 
appropriation  having  been  made  it  would  seem  that  justice  to  the 
citizen  demands  that  in  due  time  he  should  receive  fair  compensa- 
tion for  his  property. 

The  claim  is  made  by  some  that  the  Government,  being  the  grantor 
of  the  patent,  ought  to  have  the  right  to  use  without  compensation 
such  inventions  as  are  necessary  for  its  purposes. 

One  answer  to  this  is  that  there  is  no  such  limitation  or  reservation 
in  the  law  governing  the  granting  of  patents;  and  another  answer  is 
that  if  that  were  the  law  there  would  be  no  time,  brains,  or  money 
spent  by  anyone  in  inventing  those  things  for  which  there  would  be 
no  remuneration. 

But  it  is  useless  to  multiply  reasons  to  justify  the  passage  of  the 
bill.  The  one  fundamental  reason  already  assigned  is  unanswerable — 
that  no  American  citizen's  property  can  be  appropriated  for  public 
use  by  the  Government  or  by  anyone  else  without  compensation 
being  made  therefor. 

The  amendment  proposed,  by  striking  out  the  words  "has  been  or" 
and  the  use  of  the  word  "hereafter,'*  in  line  7,  page  1,  is  deemed 
advisable,  that  there  may  be  no  question  arising  upon  statutory  con- 
struction that  the  law  is  not  retroactive  in  its  effect,  but  will  apply 
only  to  future  appropriations  of  patents  by  the  Government. 


O 
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February  5,  1908. — Committed  to  the  Committee  of  the  Whole  House  on  the  state 
of  the  Union  and  ordered  to  be  printed. 


Mr.  Chaney,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT. 

[To  accompany  H.  K.  15846.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R. 
15846)  increasing  salaries  in  the  United  States  Patent  Office,  after  due 
consideration  of  said  bill,  respectfully  recommend  that  the  same  do 
pass. 

The  efficiency  of  the  Patent  Office  depends  upon  the  aquirement  and 
retention  of  competent  examiners.  This  can  not  be  done  with  the 
present  salaries  allowed  for  this  work.  Outside  service  offers  better 
pa}T  and  greater  inducements,  so  that  no  sooner  does  an  examiner 
become  highly  valuable  to  the  Government  than  he  is  induced  to  go 
into  independent  patent  work,  where  he  becomes  a  patent  lawyer,  or 
a  patent  lawyer's  assistant,  at  greatly  increased  compensation,  leaving 
the  Patent  Office,  to  its  detriment. 

The  compensation  of  the  Commissioner  of  the  Patent  Office  and  that 
of  the  Assistant  Commissioner  is  below  the  demands  of  the  qualifica- 
tions of  these  officials,  and  they  rarely  remain  throughout  a  Presi- 
dential term  because  of  the  salary.  The  chief  clerk  is  more  than  a 
clerk.  •  He  is  a  treasurer,  exercising  a  great  responsibility,  and  in 
similar  service  elsewhere  commands  higher  wages. 

The  present  salaries  provided  for  by  law  for  the  officials  and  members 
of  the  examining  corps  are  as  follows: 


Year. 

Commissioner  of  Patents   $5,000 

Assistant  Commissioner  of  Patents   3,  000 

Chief  clerk.   2,500 

Examiners  in  chief  ,  each. .  3,  000 

Examiner  of  interferences   2,  500 

Examiner  of  trade-marks  and  designs   2,  500 

Law  clerks  each . .  2,  500 

Principal  examiners  do   2,  500 

First  assistant  examiners  do   1, 800 

Second  assistant  examiners  do   1,  600 

Third  assistant  examiners  do   1 , 400 

Fourth  assistant  examiners  do   1 ,  200 
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The  increases  provided  for  by  the  bill  herewith  reported  are  as 
follows : 


Commissioner  of  Patents   $5,  000  to  $6,  000 

Assistant  Commissioner   3,  000  to  4, 500 

Examiners  in  chief   3,  000  to  4,  000 

Principal  examiners  (one  of  whom  shall  act  as  chief  clerk,  another  as 
examiner  of  interfences,  another  as  examiner  of  classification,  and 
another  as  examiner  of  trade-marks  and  designs,  and  while  so  act- 
ing each  shall  receive  $600  additional  compensation)   2,  500  to  3,  000 

Law  examiners   2,  500  to  3,  000 

Examiners  in  lieu  of  first  assistant  examiners   1,  800  to  2,  700 

Examiners  in  lieu  of  second  assistant  examiners   1,  600  to  2,  400 

Examiners  in  lieu  of  third  assistant  examiners   1,  400  to  2, 100 

Examiners  in  lieu  of  fourth  assistant  examiners   1,  200  to  1,  800 

Examiners   at  1,500 


The  number  of  salaries  affected  by  the  provisions  of  the  bill  and  the 
total  amount  necessary  to  carry  out  the  provisions  of  the  bill  are  as 
follows: 


Increase. 


Total. 


Commissioner  of  Patents  

Assistant  Commissioner  

3  Examine*"8  in  chief  each.. 

Principal  examiner  acting  as  chief  clerk  

Principal  examiner  acting  as  examiner  of  interferences  

Principal  examiner  acting  as  examiner  of  classification  

Principal  examiner  acting  as  examiner  of  trade-marks  and  designs  

2  law  examiners  each.. 

41  principal  examiners  do  

60  examiners  at  $2,700  in  lieu  of  53  first  assistant  examiners  at  $1,800   

70  examiners  at  $2,400  in  lieu  of  63  second  assistant  examiners  at  $1,600  

80  examiners  at  $2,100  in  lieu  of  73  third  assistant  examiners  at  $1,400  

60  examiners  at  $1,800  in  lieu  of  83  fourth  assistant  examiners  at  $1,200  

50  examiners  


$1,  000 
1,500 
1,000 
1,100 
1,100 


1,100 

500 
500 


$1, 000 
1,500 
3, 000 
1,100 
1,100 
3,  600 
1,100 
1,000 
20,  500 
6«,  600 
83, 200 
65, 800 
8,400 
75, 000 


331, 900 


The  main  object  sought  to  be  accomplished  by  the  bill  herewith 
reported  is  to  secure  for  the  Patent  Office  an  examining  corps  Avhich 
shall  be  reasonabl}^  permanent.  It  has  been  made  clear  to  your  com- 
mittee that  the  present  salaries  paid  to  the  examining  corps  are  not 
sufficient  to  hold  in  the  Office  examiners  and  assistant  examiners  who, 
after  a  few  years1  experience,  have  become  experts  and  whose  services 
for  this  reason  are  of  particular  value  and  importance  to  the  public 
service. 

The  examining  corps  of  the  Patent  Office  for  the  present  fiscal 
year  comprises  313  examiners  and  assistant  examiners.  Since  July  1, 
1906,  11  of  these  have  resigned.  During  the  fiscal  year  1905-6,  36 
resigned.  The  number  of  resignations  from  the  examining  corps  since 
July  1,  1886,  at  which  time  the  examining  corps  comprised  117  exam- 
iners and  assistant  examiners,  has  been  316,  or  more  than  double  the 
total  number  in  the  examining  corps  twenty  .years  ago.  It  has  been 
made  clear  to  your  committee  that  the  reason  for  these  resignations  is 
that  the  salaries  now  paid  in  the  Patent  Office  are  much  below  those 
which  an  examiner  or  assistant  examiner  after  a  few  years'  experience 
in  the  Patent  Office  can  command  outside.  The  examiners  and  assist- 
ant examiners  resign  either  to  enter  the  office  of  some  patent  lawyer 
or  to  enter  the  employ  of  some  corporation  to  take  charge  of  the  pat- 
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ent  business  of  such  corporation,  or  to  engage  in  the  practice  of  patent 
law  for  themselves. 

The  work  of  the  examining  corps  of  the  Patent  Office  demands  ability 
and  acquirements  of  a  high  order — "scarcely  less,"  as  was  said  by 
Commissioner  Foote  in  1868,  44  than  those  we  expect  in  the  higher 
courts  of  law."  Experience  of  some  years  in  the  work  of  the  Patent 
Office  is  necessary  to  make  an  assistant  examiner  an  expert  in  the  line 
of  inventions  to  which  he  may  be  assigned,  and  his  value  to  the  public 
service  increases  with  increased  experience.  Having  become  an  expert, 
his  resignation  from  the  examining  corps  is  a  serious  loss  to  the  public 
service,  as  his  place  must  be  tilled  by  the  appointment  of  an  inex- 
perienced assistant,  with  whom  the  process  of  education  must  be 
repeated.  Necessarily,  expert  examiners  can  not  be  expected  to  remain 
in  the  Patent  Office  at  salaries  less  than  they  are  offered  outside. 

The  bill  herewith  reported  has  been  urged  before  jour  committee 
solely  from  the  standpoint  of  those  having  business  before  the  Patent 
Office  as  a  measure  vitally  necessary  to  the  maintenance  of  the  exam- 
ination system  on  which  the  American  patent  system  is  based.  It  is 
of  the  utmost  importance  that  so  far  as  possible  the  examination  of 
applications  for  patents  should  be  thorough  and  exhaustive;  that  no 
patent  should  be  issued  until  the  fact  of  the  novelty  and  utility  of  the 
invention  sought  to  be  patented  has  been  ascertained  by  a  critical 
examination  of  the  prior  art.  The  fact  that  there  have  been  issued 
over  875,000  United  States  patents  and  over  2,000,000  foreign  patents, 
all  of  which  may  relate  to  the  line  of  invention  in  which  a  particular 
application  for  patent  belongs,  need  to  be  examined,  indicates  to  some 
extent  what  is  meant  by  .the  prior  art,  and  to  some  extent  the  character 
of  the  work  and  the  need  for  expert  examiners. 

The  service  rendered  by  the  Patent  Office  in  the  examination  of  and 
issuance  of  patents  is  not  only  paid  for  by  the  fees  paid  by  applicants 
for  patents,  but  is  more  than  paid  for,  the  amount  turned  into  the 
Treasury  for  the  last  calendar  year  by  the  Patent  Office  exceed- 
ing all  expenses  of  that  office  by  over  $279,000.  In  view  of  the  fact 
that  the  salaries  of  the  officers  and  examining  corps  of  the  Patent  Office 
are  thus  paid  by  the  applicants  for  patents,  it  is  but  just  that  the  sala- 
ries should  be  made  sufficient  to  secure  and  retain  the  services  of 
expert  examiners  who  possess  the  ability  and  experience  necessary  to 
make  thorough  and  complete  examinations  of  applications  with  rea- 
sonable promptness. 

We  believe  that  the  bill  herewith  reported  will  secure  a  reasonably 
permanent  corps  of  examiners  and  assistant  examiners.  We  consider 
that  the  provisions  of  the  bill  by  which  the  examiners  and  assistant 
examiners  will  receive  an  increase  of  pay,  up  to  a  certain  limit,  for 
length  of  service,  will  be  of  particular  importance  in  securing  the  per- 
manence of  the  examining  corps.  While  in  the  arguments  before 
your  committee  the  increase  of  salaries  of  the  examining  corps  has 
.been  particularly  urged^  we  consider  the  increase 'of  salaries  to  the 
Commissioner,  Assistant  Commissioner,  and  examiners  in  chief  as  also 
necessary. 

The  Patent  Office  is  a  most  valuable  asset  of  the  Government.  Every 
}Tear  for  more  than  forty  years  the  receipts  of  the  Patent  Office  have 
exceeded  the  expenses  of  that  Office.  In  1883  the  receipts  exceeded 
the  expenses  $471,000.    (Report,  1907.) 
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The  total  surplus  of  the  Patent  Office  from  its  institution  to  the  date 
of  the  last  report  of  the  Commissioner  of  Patents  is  $6,706,181.64. 
(Report,  1907.)   For  the  last  six  years  the  surplus  is  as  follows: 


Surplus. 

1902  $159,513.54 

1903   193,556.00 

1904   181,326.15 

1905   327, 124.  92 

1906  ,   236,030.18 

19u7   279, 159.  78 


This  bill  proposes  an  increase  of  the  expense  of  the  Patent  Office 
of  $331,900.  If  we  were  to  take  the  surplus  of  last  year  as  a  criterion 
for  this  year,  the  proposed  expense  will  exceed  the  surplus  by 
$52,740.22. 


O 


60th  Congress,  \  HOUSE  OF  REPRESENTATIVES.  \  Report 
1st  Session.-     j  1     No.  695. 

Public  152  = 

1st  Session 

Approved  May  23,  1908 

AMENDING  REVISED  STATUTES  RELATING  TO  PATENTS. 


February  10,  1908. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Sulzer,  from  the  Committee  on  Patents,  submitted  the  following 

EEPORT. 

[To  accompany  H.  R.  15841.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (IT.  R. 
15841)  amending-  the  Revised  Statutes  of  the  United  States  relating" 
to  patents,  have  had  the  same  under  consideration  and  report  it  with 
the  recommendation  that  it  do  pass. 

The  purpose  of  the  proposed  amendment  to  section  4896  of  the 
Revised  Statutes  is  to  correct  a  palpable  error  in  the  existing  statute 
which  occurred  when  it  was  last  amended.  On  February  28,  1899, 
section  4896  was  amended  by  inserting  therein  the  provision  that  when 
an  inventor  became  insane  his  legally  appointed  guardian,  conservator, 
or  representative  in  trust  for  his  estate  would  have  the  right  of  apply- 
ing for  and  obtaining  a  patent.  This  statute  was  again  amended  by 
the  act  approved  March  3,  1903,  by  adding-  thereto  the  following 
provision : 

■The  executor  or  administrator  duly  authorized  under  the  law  of  any  foreign 
country  to  administer  upon  the  estate  of  the  deceased  inventor  shall,  in  case  the 
said  inventor  was  not  domiciled  in  the  United  States  at  the  time  of  his  death,  have 
the  right  to  apply  for  and  obtain  the  patent.  The  authority  of  such  foreign  execu- 
tor or  administrator  shall  be  proved  by  a  certificate  of  a  diplomatic  or  consular 
officer  of  the  United  States. 

But  in  that  act,  after  the  provision  for  the  amendment,  it  was  stated — 
So  that  the  section  so  amended  shall  read  as  follows : 

"4896.  When  any  person,  having  made  any  new  invention  or  discovery  for  which 
a  patent  might  have  been  granted,  dies  before  a  patent  is  granted,  the  right  of  apply- 
ing for  and  obtaining  the  patent  shall  devolve  on  his  executor  or  administrator,  in 
trust  for  the  heirs  at  law  of  the  deceased,  in  case  he  shall  have  died  intestate;  or  if 
he  shall  have  left  a  will  disposing  of  the  same,  then  in  trust  for  his  devisees,  in  as 
full  manner  and  on  the  same  terms  and  conditions  as  the  same  might  have  been 
claimed  or  enjoyed  by  him  in  his  lifetime;  and  when  the  application  is  made  by  such 
legal  representatives,  the  oath  of  affirmation  required  to  be  made  shall  be  so  varied 
in  form  that  it  can  be  made  by  them.  The  executor  or  administrator  duly  authorized 
under  the  law  of  any  foreign  country  to  administer  upon  the  estate  of  the  deceased 
inventor  shall,  in  case  the  said  inventor  was  not  domiciled  in  the  United  States 
at  the  time  of  his  death,  have  the  right  to  apply  for  and  obtain  the  patent.  The 
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authority  of  such  foreign  executor  or  administrator  shall  be  proved  by  certificate  of 
a  diplomatic  or  consular  officer  of  the  United  States." 

thus  leaving  from  the  statute  the  provision  as  to  the  guardian  for  the 
insane  inventor  which  was  inserted  in  the  act  of  February  28,  1899. 
The  purpose  of  the  present  amendment  is  to  make  the  law  clear  on  the 
point  that  an  application  for  a  patent  of  an  inventor  who  has  become 
insane  may  be  made  by  his  legal  representative,  there  having  been 
many  cases  where,  through  the  lack  of  such  a  provision  in  the  statute, 
inventions  have  been  lost,  to  the  great  damage  of  the  inventor  and  his 
family. 


o 


[Public— No.  132.] 
[H.  E.  15841.] 

An  Act  To  amend  section  forty-eight  hundred  and  ninety-six  of  the 

Revised  Statutes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  section  forty -eight 
hundred  and  ninety-six  of  the  Revised  Statutes  be,  and  the  same  is 
hereby,  amended  so  that  the  section  shall  read  as  follows: 

"Sec.  4896.  When  anj^  person,  having  made  any  new  invention  or 
discovery  for  which  a  patent  might  have  been  granted,  dies  before  a 
patent  is  granted  the  right  of  applying  for  and  obtaining  the  patent 
shall  devolve  on  his  executor  or  administrator,  in  trust  for  the  heirs 
at  law  of  the  deceased,  in  case  he  shall  have  died  intestate;  or  if  he 
shall  have  left  a  will  disposing  of  the  same,  then  in  trust  for  his 
devisees  in  as  full  manner  and  on  the  same  terms  and  conditions  as  the 
same  might  have  been  claimed  or  enjoyed  by  him  in  his  lifetime;  and 
when  any  person  having  made  any  new  invention  or  discovery  for 
which  a  patent  might  have  been  granted  becomes  insane  before  a  patent 
is  granted  the  right  of  applying  for  and  obtaining  the  patent  shall 
devolve  on  his  legally  appointed  guardian,  conservator,  or  representa- 
tive in  trust  for  his  estate  in  as  full  manner  and  on  the  same  terms  and 
conditions  as  the  same  might  have  been  claimed  or  enjoyed  by  him 
while  sane;  and  when  the  application  is  made  by  such  legal  represen- 
tatives the  oath  or  affirmation  required  to  be  made  shall  be  so  varied 
in  form  that  it  can  be  made  by  them.  The  executor  or  administrator 
duly  authorized  under  the  law  of  any  foreign  country  to  administer 
upon  the  estate  of  the  deceased  inventor  shall,  in  case  the  said  inventor 
was  not  domiciled  in  the  United  States  at  the  time  of  his  death,  have 
the  right  to  apply  for  and  obtain  the  patent.  The  authority  of  such 
foreign  executor  or  administrator  shall  be  proved  by  certificate  of  a 
diplomatic  or  consular  officer  of  the  United  States. 

"The  foregoing  section,  as  to  insane  persons,  is  to  cover  all  appli- 
cations now  on  file  in  the  Patent  Office  or  which  may  be  hereafter 
made." 

Approved,  May  23, 1908. 


60th  Congress, 

1st  Session.     f  "1    No.  1087. 


Public  133 

1st  Session 

Approved  May  23,  1908 


SUBSTITUTE  FOR  SECTION  4885  OF  REVISED  STATUTES, 
RELATING  TO  ISSUE  OF  PATENTS. 


February  26,  1908. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Washburn,  from  the  Committee  on  Patents,  submitted  the 

following 

REPORT. 

[To  accompany  H.  R.  17703.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R. 
17703)  to  repeal  section  4885  of  the  Revised  Statutes  of  the  United 
States  and  to  substitute  another  section  therefor,  have  considered  the 
same  ancjl  recommend  that  the  bill  do  pass. 

The  following  is  the  present  section  of  the  law  for  which  it  is  pro- 
posed to  substitute  the  new  section  contained  in  the  bill: 

Sec.  4885.  Every  patent  shall  bear  date  as  of  a  day  not  later  than  six  months  from 
the  time  at  which  it  was  passed  and  allowed  and  notice  thereof  was  sent  to  the 
applicant  or  his  agent;  and  if  the  final  fee  is  not  paid  within  that  period  the  patent 
shall  be  withheld. 

The  existing  statute  provides  that  "Every  patent  shall  bear  date  as 
of  a  day  not  later  than  six  months  from  the  time  at  which  it  was 
passed  and  allowed  and  notice  thereof  was  sent  to  the  applicant  or  his 
agent,"  and  it  further  provides  that  "if  the  final  fee  is  not  paid  within 
that  period  the  patent  shall  be  withheld."  After  an  application  has 
been  examined  and  found  to  be  allowable  a  notice  thereof  is  sent  to  the 
applicant  or  his  agent.  It  has  been  found  by  experience  that  the  issue 
division  of  the  Patent  Office  and  the  Government  Printing  Office  require 
nearly  four  weeks'  time  in  which  to  photolithograph  the  drawing, 
print,  and  make  up  the  patent.  It  is  therefore  apparent  that  if  the 
final  fee  is  paid,  promptly  after  notice  of  allowance  of  his  application 
has  been  received  by  the  applicant,  the  same  can  be  issued  in  accord- 
ance with  the  first  provision  of  the  statute,  which  states  that  "Every 
patent  shall  bear  date  as  of  a  day  not  later  than  six  months  from  the 
time  at  which  it  was  passed  and  allowed."  Where  an  applicant  delays 
the  payment  of  the  fee  until  just  before  the  expiration  of  the  allotted 
six  months,  which  he  is  permitted  to  do  under  the  last  section  of  this 
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statute,  it  is  not  possible  to  print  and  prepare  the  patent  for  issuance 
so  that  it  can  bear  date  as  of  a  da}T  not  later  than  six  months  from  the 
time  of  its  allowance. 

A  strict  observance  of  the  section  under  consideration  is  therefore 
impossible,  and  in  order  to  enable  the  Patent  Office  to  issue  those 
patents  in  which  the  final  fee  has  been  paid  just  before  the  expiration 
of  the  six  months,  it  is  necessary  to  resort  to  a  legal  fiction  in  order  to 
cover  the  case.  It  has  been  the  practice  in  such  cases,  in  order  to  be 
within  the  law,  to  send  a  second  notice  advising  the  applicant  that  his 
case  has  been  reexamined  and  again  allowed.  The  records  show  that 
t;his  device  is  resorted  to  in  practically  60  per  cent  of  the  cases  in  issue. 
It  means  the  preparation  annually  of  nearly  20,000  such  letters  of  re- 
examination and  allowance.  The  new  section  proposed  in  the  bill  will 
therefore  facilitate  the  work  of  the  Patent  Office  very  materially  in 
this  respect. 

The  new  section  reads  as  follows: 

Sec.  4885.  Every  patent  shall  issue  within  a  period  of  three  months  from  the  date 
of  the  payment  of  the  final  fee,  which  fee  shall  be  paid  not  later  than  six  months 
from  the  time  at  which  the  application  was  passed  and  allowed  and  notice  thereof 
was  sent  to  the  applicant  or  his  agent;  and  if  the  final  fee  is  not  paid  within  that 
period  the  patent  shall  be  withheld. 


o 


[Public— No.  133.] 

[H.  E.  17703.] 

An  Act  To  amend  section  forty-eight  hundred  and  eighty-five  of 
the  Revised  Statutes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  section  forty-eight 
hundred  and  eighty-five  of  the  Revised  Statutes  be,  and  the  same 
hereby  is,  amended  to  read  as  follows: 

"Sec.  4885.  Every  patent  shall  issue  within  a  period  oi  three 
months  from  the  date  of  the  payment  of  the  final  fee,  which  fee  shall 
be  paid  not  later  than  six  months  from  the  time  at  which  the  application 
was  passed  and  allowed  and  notice  thereof  was  sent  to  the  applicant  or 
his  agent;  and  if  the  final  fee  is  not  paid  within  that  period  the  patent 
shall  be  withheld. " 

Approved,  May  23,  1908. 


60th  Congress,  }  HOUSE  OF  REPRESENTATIVES,  j  Report 
1st  Session.     j  }  No.  1415. 


TO  ESTABLISH  A  UNITED  STATES  COURT  OF  PATENT 
APPEALS,  AND  FOR  OTHER  PURPOSES. 


April  6,  1908. — Committed  to  the  Committee  of  the  Whole  House  on  the  state  of 
the  Union  and  ordered  to  be  printed. 


Mr.  Currier,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT. 

[To  accompany  H.  R.  14047.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R. 
11:047)  to  establish  a  United  States  court  of  patent  appeals,  and  for 
other  purposes,  having  had  the  same  under  consideration,  beg  leave  to 
report  it  back  to  the  House  with  certain  proposed  amendments  and 
with  the  recommendation  that  the  bill  as  amended  be  referred  to  the 
Committee  on  the  Judiciary  for  further  consideration;  and  in  view 
of  the  fact  that  this  bill  will  go  to  that  committee  if  the  recommenda- 
tion of  the  Patent  Committee  be  agreed  to  by  the  House,  an  elaborate 
report  is  not  necessary  at  this  time. 

In  brief,  the  purpose  of  the  bill  is  to  establish  what  we  had  prior  to 
1891 — a  single  court  of  last  resort  in  patent  causes.  Prior  to  the 
passage  of  the  circuit  court  of  appeals  bill  in  1891  the  circuit  courts 
of  the  United  States  had  jurisdiction  of  patent  causes,  and  from  the 
decisions  of  these  courts  there  was  an  appeal  to  the  Supreme  Court  of 
the  United  States,  so  that  we  had  ultimately  a  single  tribunal  dealing 
with  patent  causes,  thus  giving  us  uniformity  of  decisions.  The 
circuit  court  of  appeals  act  of  1891  eliminated  the  right  of  appeal  to 
the  Supreme  Court,  and  that  court  has  jurisdiction  to  hear  a  patent 
cause  only  on  certiorari.  That  court  is  so  burdened  with  work  that 
it  is  very  reluctant  to  take  a  patent  cause  on  certiorari,  although  it  not 
infrequently  happens  that  the  decision  of  the  circuit  court  of  appeals 
in  one  circuit  differs  from  the  decision  of  a  circuit  court  of  appeals  in 
another  circuit  as  to  the  validity  and  scope  of  the  same  patent.  To 
cite  a  single  case: 

In  a  suit  brought  for  the  infringement  of  the  Grant  patent  for  a 
rubber-tired  wheel,  a  decision  was  .rendered  by  the  United  States  cir- 
cuit court  for  the  eastern  district  of  New  York  in  December,  1898, 
sustaining  the  patent.  This  decision  was  followed  by  other  courts, 
among  others  by  the  LTnited  States  circuit  court  for  the  northern  dis- 
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trict  of  Ohio  in  the  case  of  the  Rubber  Tire  Wheel  Co.  v.  Goodyear 
Tire  and  Rubber  Co.,  which  decision,  on  appeal,  after  elaborate  argu- 
ment and  consideration,  was  reversed  by  the  United  States  circuit  court 
of  appeals  for  the  sixth  circuit  and  the  patent  held  invalid,  and  a  peti- 
tion to  the  Supreme  Court  for  certiorari  was  denied.  This  was  in 
1902.  In  a  subsequent  suit  the  circuit  court  of  appeals  for  the  second 
circuit  in  January,  1907,  have  held  the  patent  valid. 

Since  the  circuit  court  of  appeals  act  was  passed  we  have  in  this 
country  nine  courts  of  last  resort  in  patent  causes,  and  if  in  any  one 
circuit  the  court  holds  a  patent  invalid  the  inventor  has  no  protection 
in  that  or  any  other  circuit,  for  anyone  can  manufacture  the  patented 
article  in  the  circuit  where  the  patent  was  held  invalid  and  send  his 
goods  into  all  the  other  circuits.  If  suit  is  brought  on  a  patent  in 
each  of  the  nine  circuits  and  the  patent,  is  declared  valid  in  eight  of 
the  circuits  and  invalid  in  one  circuit  and  the  Supreme  Court  volunta- 
rily takes  the  case  up  on  certiorari  and  declares  the  patent  valid,  the 
infringer  who  won  in  the  ninth  circuit  may  still  send  his  goods  all  over 
the  United  States  as  if  he  were  a  licensee  under  the  patent.  (Kessler 
v.  Eldred,  206  U.  S.,  285.)  If  the  patentee  succeeds  in  one  circuit  no 
other  circuit  is  bound  by  that  adjudication  except  as  between  these 
particular  parties  and  their  privies,  and  infringers  in  all  the  other  cir- 
cuits have  a  right  to  make  an  independent  defense  in  their  circuits. 
The  public  is  as  much  interested  in  having  this  fault}7  system  corrected 
as  is  the  inventor.  Now,  when  a  patent  is  declared  invalid  in  one  cir- 
cuit people  in  the  other  circuits  can  not  be  sure  that  they  have  any 
right  to  manufacture,  sell,  or  use  the  patented  article,  for  the  plaintiff 
may  go  into  every  other  circuit  and  bring  suits  against  alleged  in- 
fringers. It  is  of  the  utmost  importance  to  both  the  inventor  and  the 
public  that  the  question  whether  a  patent  is  valid  or  invalid  and  its 
scope  should  be  settled  as  speedily  as  possible,  and  settled  by  a  court 
whose  decision  will  be  final,  not  in  one  circuit  alone,  but  throughout 
the  entire  country. 

It  is  conceded  on  all  hands  that  were  conditions  such  as  to  make  it 
impracticable  to  restore  the  right  of  appeal  in  patent  causes  to  the 
Supreme  Court  of  the  United  States,  that  would  be  the  best  possible 
solution  of  the  question.  All  familiar  with  the  work  of  the  Supreme 
Court  realize,  however,  that  that  court  has  not  the  time  to  consider 
and  decide  patent  appeals,  and  that  to  impose  upon  that  court  this 
duty  would  result  in  putting  the  court  years  behind  its  calendar.  If 
we  are  to  have  uniformity  of  decisions  in  patent  causes;  if  we  are  to 
have  a  system  which  will  enable  the  public  and  the  inventor  to  know 
what  the  rights  of  each  are  as  the  result  of  a  decision  in  a  single  cause, 
we  must  have  one  court  of  last  resort  instead  of  nine.  A  court 
established  having  jurisdiction  of  this  class  of  causes  only  would  seem 
to  be  justified  by  the  fact,  as  one  eminent  authority  has  put  it,  that 
the  subject  of  patents  goes  not  to  any  particular  trade,  not  to  any 
particular  class,  but  it  goes  to  the  whole  nation,  and  every  man, 
woman;  and  child  in  it,  and  particularly  every  man  engaged  in  busi- 
ness of  an}*  kind. 

The  life  of  a  patent  is  comparatively  brief,  and  the  inventor  has 
a  right  to  know  as  speedily  as  possible  whether  his  patent  is  valid  or 
not,  and  as  a  patent  excludes  all  the  people  of  the  United  States  for  a 
time  from  its  use  without  the  consent  of  the  inventor,  the  public  have 
a  right  to  know  as  soon  as  possible  whether  or  not  they  may  use  the 
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article,  and  the  decisions  of  the  courts  of  last  resort  show  that  more 
than  one-half  of  all  the  patents  issued  are  invalid. 

The  court  created  by  this  bill,  which  is  a  new  departure  in  judicial 
acts,  is  believed  by  nearly  all  those  who  have  given  the  most  attention 
to  this  question  to  be  ,the  best  practical  method  of  dealing  with  this 
matter,  and  the  bill  has  the  indorsement  of  the  American  Bar  Associa- 
tion and  of  the  Association  of  the  Bar  of  the  City  of  New  York,  although 
some  distinguished  lawyers  oppose  the  creation  of  any  central  court 
of  this  kind.  It  was  suggested  at  the  hearings  that  a  bill  creating  a 
court  in  this  way  might  be  unconstitutional,  but  we  forbear  to  enter 
into  that  question  in  view  of  the  fact  that  this  bill  is  to  go  to  the  Com- 
mittee on  the  Judiciary. 

The  bill  creates  a  court  to  consist  of  five  judges,  of  whom  one,  the 
chief  justice,  is  to  be  appointed  by  the  President,  with  the  advice  and 
consent  of  the  Senate,  and  to  hold  his  office  for  life.  The  other  four 
are  to  be  Federal  judges  in  office  either  as  circuit  or  district  judges 
designated  for  service  in  the  court  of  patent  appeals  for  stated  periods 
in  the  manner  set  forth  in  the  bill.  Judge  Taylor,  in  speaking  of  this 
proposed  court  so  constituted,  says  it  gives  us  a  selection  of  judges 
without  parallel  and  would  be  superior  in  the  decision  of  causes  in  a 
patent  court  to  any  court  that  ever  sat  in  the  world.  There  is  no 
country  in  the  world  which  has  a  bench  made  up  of  the  double  process 
of  selection  by  which  the  Federal  judges  themselves  are  secured  from 
the  whole  masses  of  the  people  and  put  into  a  place  where  they  are 
skilled  in  the  patent  law  and  where  they  acquire  experience,  and  then 
a  second  selection  of  a  few  from  that  number  to  sit  as  a  final  court  of 
last  resort.  It  is  the  perfection  of  machinery  for  securing  perfection 
among  judges. 

One  of  the  ablest  patent  judges  in  the  country,  speaking  of  this 
provision,  says  that — 

The  scheme  of  having  a  court  made  up  of  a  presiding  judge  selected  from  the 
patent  bar  and  of  four  judges  taken  from  United  States  courts  is  an  admirable  one, 
which  would  be  almost  certain  to  produce  a  court  superior  to  one  in  which  all  five 
of  the  judges  were  nominated  from  the  bar.  The  judges  selected  from  the  circuit 
and  district  courts  would  be  almost  inevitably  judges  who  had  had  experience  and 
who  had  shown  ability  in  decisions  of  patent  causes.  I  think,  too,  that  the  idea  of 
putting  men  on  for  a  six-year  term  is  a  good  one.  There  is  a  tendency  to  a  certain 
narrowness  of  view  which  sometimes  results  from  having  a  judge  confine  his  attention 
to  one  class  of  causes  for  many  years. 

The  passage  of  this  bill  would  relieve  the  United  States  circuit 
courts  of  appeals  from  all  consideration  of  patent  causes,  so  that,  in 
some  circuits  at  least,  the  assignment  of  a  judge  for  service  on  the 
patent  court  of  appeals  would  not  necessitate  the  appointment  of  an 
additional  judge  in  that  circuit  to  take  his  place.  As  only  four 
judges  are  to  be  taken  for  the  patent  court  of  appeals,  and  as  there 
are  upwards  of  one  hundred  Federal  judges  in  the  circuits  and 
districts,  it  is  doubtful  if  the  withdrawal  of  so  small  a  number  for  this 
special  service  would  in  any  way  affect  the  efficiency  of  the  existing 
courts.  There  would  be  no  aggregate  addition  to  the  work  of  the 
courts,  as  all  this  appellate  work  has  to  be  done  now.  It  would 
simply  involve  taking  it  aAvay  from  the  circuit  court  of  appeals,  thus 
lessening  the  work  to  be  done  b}^  that  court  and  transferring  it  to  the 
new  court. 

It  is  possible,  of  course,  that  one  or  two  new  judges  may  be  needed 
on  account  of  the  creation  of  this  court,  but  the  necessity  for  new 
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judges  is  constantly  arising,  and  there  is  scarce  a  session  of  Congress 
when  a  new  judgeship  is  not  created. 

Amend  section  1  of  the  bill  by  adding  at  the  end  of  line  15,  on  page 
2,  the  words  "  within  its  jurisdiction  as  conferred  by  law." 

Amend  section  2  by  striking  out  the  words  "  president  judge,"  in 
line  18,  on  page  2,  and  inserting  in  lieu  thereof  the  words  "chief  justice." 

Amend  section  3  by  adding  after  the  word  4 'the,"  where  it  appears 
the  second  time  in  line  24,  on  page  2,  the  words  "chief  justice  of  the"  ; 
by  inserting  after  the  word  "circuit,"  in  line  1,  on  page  3,  the  words 
"and  district"  ;  by  striking  out  the  words  "and  the  district  courts  of 
the  United  States  two,"  in  line  2,  on  page  3,  and  inserting  the  word 
"four"  ;  by  inserting  after  the  word  "appeals,"  in  line  4,  on  page  3, 
the  words,  "two  of  them  to  sit";  by  striking  out  the  word  "others," 
in  line  5,  on  page  3,  and  inserting  in  lieu  thereof  the  words  "of  them"; 
by  inserting  after  the  word  "sit,"  in  line  5,  on  page  3,  the  words  "for 
six  years  from  the  first  day  thereof " ;  by  inserting  after  the  word 
"the,"  where  it  appears  the  first  time  in  line  8,  on  page  3,  the  words 
"chief  justice  of  the";  by  inserting  after  the  word  "of,"  where  it 
appears  the  first  time  in  line  10,  on  page  3,  the  words  "the  same  or"; 
by  inserting  after  the  word  "death,"  in  line  12,  on  page  3,  the  word 
"resignation";  by  inserting  after  the  word  "court,"  in  line  13,  on 
page  3,  the  words  "or  of  his  resignation  of  his  seat  in  said  court";  by 
inserting  after  the  word  "the,"  where  it  appears  the  second  time  in 
line  13,  on  page  3,  the  words  "chief  justice  of  the";  and  by  inserting 
after  the  word  "appeals,"  in  line  19,  on  page  3,  the  words  "must  be 
with  his  consent." 

Amend  section  4  by  striking  out  the  words  "president  judge," 
where  they  appear  in  lines  5  and  23,  on  page  4,  and  inserting  in  lieu 
thereof  the  words  "chief  justice." 

Amend  section  5  by  striking  out  the  words  "president  judge,"  in 
line  7,  on  page  5,  and  inserting  in  lieu  thereof  the  words  "chief  jus- 
tice," and  by  adding,  at  the  end  of  the  section,  the  following: 

The  time  during  which  any  judge  shall  serve  in  said  court  shall  be  deemed  con- 
tinuous service  with  that  in  any  other  court  of  the  United  States,  before  or  after  such 
service  within  the  meaning  and  intent  of  section  seven  hundred  and  fourteen  of  the 
Revised  Statutes.  The  additional  compensation  received  by  a  circuit  or  district 
judge  while  sitting  as  associate  judge  of  the  United  States  court  of  patent  appeals 
shall  not  be  taken  into  account  in  determining  the  amount  to  be  received  by  him 
after  retirement. 

Amend  section  6  by  striking  out  the  words  "for  itself,"  in  line  18, 
on  page  6. 

Amend  section  7  by  inserting  after  the  word  "  the,"  in  line  6,  on 
page  7,  the  words  "service  of  notice  of." 

Amend  section  8  by  striking  out  the  words  "president  judge,"  in 
line  12,  on  page  7,  and  inserting  in  lieu  thereof  the  words  "chief 
justice." 

Amend  section  11  by  inserting  after  the  word  "error,"  where  it 
appears  the  first  time  in  line  25,  on  page  8.  the  words  "without  fur- 
ther pa}'ment  for  certifying  the  record  or  any  new  or  additional  docket 
or  calendar  fee." 


O 
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Approved,  Feb  18,  1909 


TO  AMEND  THE  LAWS  OF  THE  UNITED  STATES  RELAT- 
ING TO  THE  REGISTRATION  OF  TRADE-MARKS. 


May  4,  1908. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Law,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT. 

[To  accompany  S.  3969.] 

The  Committee  on  Patents,  to  which  was  referred  the  bill  (S.  3969) 
to  amend  section  2  of  the  act  of  February  20,  1905,  and  section  1  of 
the  act  of  May  4,  1906,  having  considered  same,  submits  the  following 
report  and  recommends  that  said  bill  do  pass: 

It  is  proposed  to  amend  section  2  of  the  trade-mark  act  of  February 
20,  1905,  by  omitting  the  word  "such"  before  the  word  "use"  and  by 
inserting  after  the  word  "use"  the  words  "such  trade-marks  in  the 
United  States."  This  proposed  amendment  makes  the  said  section 
conform  to  the  settled  practice  at  common  law. 

In  Leprince  v.  Her  and  Morris  (92  O.  G.,  189),  it  was  held  that  for- 
eign adoption  and  use  prior  to  adoption  and  use  in  this  country  did 
not  permit  the  registration  of  the  mark  to  the  foreigner.  This  decision 
of  Commissioner  Duell  followed  the  practice  in  Richter  v.  Anchor 
Remed}T  Company  (52  Fed.  Rep.,  155),  wherein  it  was  held  that: 

A  foreigner  engaged  in  manufacturing  and  selling  medical  preparations  in  his  own 
country  under  a  registered  trade-mark  has  no  common-law  right  to  such  trade-mark 
in  the  United  States,  such  as  will  enable  him  to  claim  the  same,  on  establishing  a 
branch  business  here,  as  against  a  domestic  firm  which  had  an  established  business 
under  a  similar  trade-mark,  adopted  in  good  faith,  before  he  had  sold  any  goods  in 
this  country. 

See  also  Richter  v.  Reynolds  (C.  D.,  1891,  260;  67  O.  G.,  401).  In 
this  decision  it  was  held  that  use  in  this  country  determines  the  owner 
ship  of  a  trade-mark. 

Inasmuch  as  use  in  this  country  is  controlling  in  determining  who 
was  the  first  to  adopt  and  use  a  trade- mark,  it  does  not  appear  to  be 
necessary  for  an  applicant  for  registration  to  allege  in  the  declaration 
that  no  other  person,  etc.,  has  the  right  to  use  the  trade-mark,  inas- 
much as  the  foreign  use  of  a  trade-mark  does  not  inhibit  registration 
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in  this  country.    It  appears  to  be  sufficient  for  the  applicant  merely 
to  allege  that  no  other  person,  firm,  corporation,  or  association  has  ! 
the  right  to  use  the  trade-mark  in  the  United  States. 

The  proposed  amendment  to  section  1  of  the  act  of  May  4, 1906,  which  j 
intends  to  allow  a  description  of  the  trade-mark  in  certain  cases,  is  thought 
to  be  advisable.    Under  the  present  act  there  can  be  no  description  of  ! 
the  mark  unless  color  forms  a  material  feature  of  the  mark.    It  is  found  I 
in  many  cases  that  the  drawing  does  not  convey  an  adequate  understand- 
ing of  the  mark  itself.    If  the  mark  is  a  portrait  of  a  particular  individ- 
ual, there  can  be  no  description  of  such  mark  in  the  statement  under  the 
existing  law.    It  is  desirable  that  some  brief  description  of  such  a  mark  i 
be  permitted.    In  case  the  mark  is  woven  into  the  goods  in  a  particular 
manner,  a  description  would  be  most  helpful  in  determining  the  charac- 
teristics of  the  mark.    Likewise,  in  foreign  marks,  especially  those  in 
the  Oriental  languages,  a  description  is  essential  to  an  adequate  under-  I 
standing  of  the  mark.    Then,  again,  applicants  often  desire  a  descrip-  j 
tion,  inasmuch  as  their  drawings  are  always  restricted  to  the  showing 
of  the  mark  as  it  appears  on  the  goods  themselves  or  the  packages  con- 
taining the  goods.    They  are  of  the  opinion  that  the  description  of  the 
mark  will  give  them  a  broader  protection  than  a  mere  showing  of  the 
mark.    This  ma}^  be  particularly  true  in  cases  where  the  mark  sought 
to  be  registered  is  a  word-mark.    In  such  cases  there  is  a  possibility  of 
the  mark  being  restricted  to  the  particular  form  shown,  whereas  the 
applicant  seeks  protection  for  the  word  in  any  form  in  which  it  may  be 
used,  and  if  he  be  permitted  to  describe  the  mark  as  consisting  of  this 
word  broadly  this  restriction  could  not  possibly  occur.    It  is  believed 
that  if  a  description  of  the  mark  is  permitted  in  certain  cases  the  public 
will  be  given  greater  information  as  to  the  mark  registered,  and  possibly 
applicants  may  acquire  broader  protection. 
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[Public— No.  238.] 

[S.  3969.] 

An  Act  To  amend  the  laws  of  the  United  States  relating  to  the 
registration  of  trade-marks. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  Section  two  of  the  Act 
of  February  twentieth,  nineteen  hundred  and  five,  and  Section  one  of 
the  Act  of  May  fourth,  nineteen  hundred  and  six,  be,  and  the  same 
are  hereby,  amended  so  that  the  sections  shall,  respectively,  read  as 
follows: 

"Sec.  2.  That  the  application  prescribed  in  the  foregoing  section, 
in  order  to  create  any  right  whatever  in  favor  of  the  party  filing  it, 
must  be  accompanied  by  a  written  declaration  verified  by  the  appli- 
cant, or  by  a  member  of  the  firm  or  an  officer  of  the  corporation  or 
association  applying,  to  the  effect  that  the  applicant  believes  himself 
or  the  firm,  corporation,  or  association  in  whose  behalf  he  makes  the 
application  to  be  the  owner  of  the  trade-mark  sought  to  be  registered, 
and  that  no  other  person,  firm,  corporation,  or  association,  to  the  best 
of  the  applicant's  knowledge  and  belief,  has  the  right  to  use  such  trade- 
mark in  the  United  States,  either  in  the  identical  form  or  in  such  near 
resemblance  thereto  as  might  be  calculated  to  deceive;  that  such  trade- 
mark is  used  in  commerce  among  the  several  States,  or  with  foreign 
nations,  or  with  Indian  tribes,  and  that  the  description  and  drawing 
presented  truly  represent  the  trade-mark  sought  to  be  registered.  If 
the  applicant  resides  or  is  located  in  a  foreign  country,  the  statement 
required  shall,  in  addition  to  the  foregoing,  set  forth  that  the  trade- 
mark has  been  registered  by  the  applicant,  or  that  an  application  for 
the  registration  thereof  has  been  filed  by  him  in  the  foreign  country 
in  which  he  resides  or  is  located,  and  shall  give  the  date  of  such  regis- 
tration, or  the  application  therefor,  as  the  case  may  be,  except  that  in 
the  application  in  such  cases  it  shall  not  be  necessary  to  state  that  the 
mark  has  been  used  in  commerce  with  the  United  States  or  among  the 
States  thereof.  The  verification  required  by  this  section  may  be  made 
before  any  person  within  the  United  States  authorized  by  law  to  admin- 
ister oaths,  or,  when  the  applicant  resides  in  a  foreign  country,  before 
any  minister,  charge  d'affaires,  consul,  or  commercial  agent  holding 
commission  under  the  Government  of  the  United  States,  or  before  any 
notary  public,  judge,  or  magistrate  having  an  official  seal  and  author- 
ized to  administer  oaths  in  the  foreign  country  in  which  the  applicant 
may  be  whose  authority  shall  be  proved  by  a  certificate  of  a  diplo- 
matic or  consular  officer  of  the  United  States." 

"Sec.  1.  That  the  owner  of  a  trade-mark  used  in  commerce  with 
foreign  nations,  or  among  the  several  States,  or  with  Indian  tribes, 
provided  such  owner  shall  be  domiciled  within  the  territory  of  the 
United  States,  or  resides  in  or  is  located  in  any  foreign  country  which, 
b}^  treaty,  convention,  or  law,  affords  similar  privileges  to  the  citizens 
of  the  United  States,  may  obtain  registration  for  such  trade-mark  by 
complying  with  the  following  requirements:  First,  by  filing  in  the 
Patent  Office  an  application  therefor,  in  writing,  addressed  to  the 
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Commissioner  of  Patents,  signed  by  the  applicant,  specifying  his  name, 
domicile,  location,  and  citizenship;  the  class  of  merchandise  and  the 
particular  description  of  goods  comprised  in  such  class  to  which  the 
trade-mark  is  appropriated;  a  statement  of  the  mode  in  which  the 
same  is  applied  and  affixed  to  goods,  and  the  length  of  time  during 
which  the  trade-mark  has  been  used;  a  description  of  the  trade-mark 
itself  shall  be  included,  if  desired  by  the  applicant  or  required  by  the 
Commissioner,  provided  such  description  is  of  a  character  to  meet  the 
approval  of  the  Commissioner.  With  this  statement  shall  be  filed  a 
drawing  of  the  trade-mark,  signed  by  the  applicant,  or  his  attorney, 
and  such  number  of  specimens  of  the  trade-mark  as  actually  used  as 
may  be  required  by  the  Commissioner  of  Patents.  Second,  by  paying 
into  the  Treasury  of  the  United  States  the  sum  of  ten  dollars,  and 
otherwise  complying  with  the  requirements  of  this  Act  and  such  regu- 
lations as  may  be  prescribed  by  the  Commissioner  of  Patents." 
Approved,  February  18,  1909. 


60th  Congress,  \  HOUSE  OF  REPRESENTATIVES.  ]  Report 
§d  Session.      j  (  No.  2222. 
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TO  AMEND  AND  CONSOLIDATE  THE  ACTS  RESPECTING 

COPYRIGHT. 


February  22,  1909.— Committed  to  the  Committee  of  the  Whole  House  on  the  state 
of  the  Union  and  ordered  to  be  printed. 


Mr.  Currier,  from  the  Committee  on  Patents,  submitted  the 

following 

REPORT. 

[To  accompany  H.  R.  28192.]  ■ 

The  Committee  on  Patents,  to  whom  was  referred  House  bill  28192, 
respectfully  report  that  they  have  had  the  same  under  consideration 
and  recommend  that  it  do  pass. 

For  years  men  familiar  with  the  copyright  laws  of  this  country 
have  urged  the  necessity  of  a  complete  revision.  In  a  notable  address 
on  "Our  archaic  copyright  laws,"  delivered  before  the  Maine  State 
Bar  Association  by  Hon.  Samuel  J.  Elder,  a  distinguished  member 
of  the  Boston  bar,  he  said:         ™ ?t-5~~~~*'*'  

W  The  whole  system,  in  the  light  of  an  interpretation  by  the  courts,  calls  for  a  revision. 
The  courts  are  more  and  more  called  upon  to  consider  these  questions.  And  besides 
this,  the  reproduction  of  various  things  which  are  the  subject  of  copyright  has  enor- 
mously increased.  The  wealth  and  business  of  the  country  and  the  methods  and 
means  of  duplication  have  increased  immeasurably.  The  law  requires  adaptation 
to  these  modern  conditions.  It  is  no  longer  possible  to  summarize  it  in  a  few  sections 
covering  everything  copyrightable.  It  should  be  revised  so  that  protection  to  the 
honest  literary  worker,  artist,  or  designer  shall  be  simple  and  certain.  ;     j  A 

The  pressing  need  of  a  revision  of  the  copyright  laws  was  urged 
by  the  President  in  his  message  to  Congress  in  December,  1905.  He 
said:  „-  4r. —  — ~7~:&^zj&?zs-r. 

Our  copyright  laws  urgently  need  revision.  They  are  imperfect  in  definition, 
confused  and  inconsistent  in  expression;  they  omit  provision  for  many  articles 
which,  under  modern  reproductive  processes,  are  entitled  to  protection;  they  im- 
pose hardships  upon  the  copyright  proprietor  which  are  not  essential  to  the  fair 
protection  of  the  public;  they  are  difficult  for  the  courts  to  interpret  and  impossible 
for  the  Copyright  Office  to  administer  with  satisfaction  to  the  public.  Attempts  to 
improve  them  by  amendment  have  been  frequent,  no  less  than  12  acts  for  the  purpose 
having  been  passed  since  the  Revised  Statutes.  To  perfect  them  by  further  amend- 
ment seems  impracticable.  A  complete  revision  of  them  is  essential.  Such  a  revision, 
to  meet  modern  conditions,  has  been  found  necessary  in  Germany,  Austria,  Sweden, 
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and  other  foreign  countries,  and  bills  embodying  it  are  pending  in  England  and  the 
Australian  colonies.  It  has  been  urged  here,  and  proposals  for  a'comxnission  to  under- 
take it  have,  from  time  to  time,  been  pressed  upon  the  Congress. 

The  inconveniences  of  the  present  conditions  being  so  great,  an  attempt  to  frame 
appropriate  legislation  has  been  made  by  the  Copyright  Office,  which  has  called 
conferences  of  the  various  interests  especially  and  practically  concerned  with  the 
operation  of  the  copyright  laws.  It  has  secured  from  them  suggestions  as  to  the 
changes  necessary;  it  has  added  from  its  own  experience  and  investigation,  and  it 
has  drafted  a  bill  which  embodies  such  of  these  changes  and  additions  as,  after  full 
discussion  and  expert  criticism,  appeared  to  be  sound  and  safe.  In  form  this  bill 
would  replace  the  existing  insufficient  and  inconsistent  laws  by  one  general  copyright 
statute.  It  will  be  presented  to  the  Congress  at  the  coming  session.  It  deserves 
prompt  consideration. 

Mr.  Thorvald  Solberg,  register  of  copyrights,  in  the  introduction 
to  his  book  on  Copyright  in  Congress,  gives  reasons  for  a  revision  of 
the  copyright  laws,  as  follows: 

It  is  doubtful  if  the  enactment  of  further  merely  partial  or  temporizing  legislation 
will  afford  satisfactory  remedies  for  the  insufficiencies  and  inconsistencies  of  the 
present  laws.  The  subject  should  be  dealt  with  as  a  whole,  and  the  insufficient 
and  antiquated  laws  now  in  force  be  replaced  by  one  consistent,  liberal,  and  adequate 
statute. 

The  laws  as  they  stand  fail  to  give  the  protection  required,  are  difficult  of  interpre- 
tation, application,  and  administration,  leading  to  misapprehension  and  misunder- 
standing, and  in  some  directions  are  open  to  abuses. 

The  laws  respecting  copyrights  must  now  be  gathered  from  a  large 
number  of  acts.  Fourteen  acts  relating  to  copyrights  have  been 
passed  since  the  Revised  Statutes  of  1873. 

The  first  copyright  statute  ever  passed  in  this  country  was  passed 
by  the  legislature  of  Connecticut  in  1783  at  the  solicitation  of  Noah 
Webster,  who  desired  copyright  protection  for  his  spelling  book. 
It  is  said  that  Mr.  Webster  then  traveled  from  State  to  State  and 
induced  12  of  the  13  States — all  except  Delaware — to  enact  similar 
statutes.  When  the  convention  met  and  framed  the  Constitution 
of  the  United  States  copyright  laws  existed  in  12  of  the  13  States, 
but  the  requirements  for  the  registration  of  copyrights  differed 
greatly,  making  it  burdensome  to  an  author  seeking  to  protect  his 
work.  The  need  of  a  law  which  would  be  effective  in  all  the  States 
was  so  apparent  that  a  provision  was  incorporated  in  the  Constitu- 
tion, as  follows: 

Congress  shall  have  power  *  *  *  to  promote  the  progress  of  science  and  useful 
arts  by  securing  for  limited  times  to  authors  and  inventors  the  exclusive  right  to 
their  respective  writings  and  discoveries.    (Constitution,  Art.  I,  par.  8.) 

Congress  and  the  courts  have  always  given  a  liberal  construction 
to  the  word  "writings."  Mr.  Justice  Miller,  in  delivering  an  opinion 
of  the  Supreme  Court  in  the  case  of  Burrow-Giles  Lithograph  Com- 
pany v.  Sarony  (111  U.  S.),  says: 

The  first  Congress  of  the  United  States,  sitting  immediately  after  the  formation  of 
the  Constitution,  enacted  that  the  "author  or  authors  of  any  map,  chart,  book,  or 
books,  being  a  citizen  or  resident  of  the  United  States,  shall  have  the  sole  right  and 
liberty  of  printing,  reprinting,  publishing,  and  vending  the  same  for  the  period  of 
fourteen  years  from  the  recording  of  the  title  thereof  in  the  clerk's  office,  as  afterwards 
directed."    (1  Stat.  L.,  124,  1.) 

This  statute  not  only  makes  maps  and  charts  subjects  of  copyright,  but  mentions 
them  before  books  in  the  order  of  designation.  The  second  section  of  an  act  to  amend 
this  act,  approved  April  29,  1802  (2  Stat.  L.,  171),  enacts  that  from  the  1st  day  of 
January  thereafter,  he  who  shall  invent  and  design,  engrave,  etch,  or  work,  or  from 
his  own  works  shall  cause  to  be  designed  and  engraved,  etched,  or  worked,  any  his- 
torical or  other  print  or  prints  shall  have  the  same  exclusive  right  for  the  term  of 
fourteen  years  from  recording  the  title  thereof  as  prescribed  by  law. 
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By  the  first  section  of  the  act  of  February  3,  1831  (4  Stat.  L.,  436),  entitled  "An 
act  to  amend  the  several  acts  respecting  copyright,"  musical  compositions  and  cuts, 
in  connection  with  prints  and  engravings,  are  added,  and  the  period  of  protection  is 
extended  to  twenty-eight  years.  The  caption  or  title  of  this  act  uses  the  word  "copy- 
right" for  the  first  time  in  the  legislation  of  Congress. 

The  construction  placed  upon  the  Constitution  by  the  first  act  of  1790  and  the  act 
of  1802  by  the  men  who  were  contemporary  with  its  formation,  many  of  whom  were 
members  of  the  convention  which  framed  it,  is  of  itself  entitled  to  very  great  weight, 
and  when  it  is  remembered  that  the  rights  thus  established  have  not  been  disputed 
during  a  period  of  nearly  a  century  it  is  almost  conclusive. 

The  Sarony  case  involved  the  right  to  make  copies  of  photographs , 
and  Mr.  Justice  Miller  held  that  photographs  were  protected  by  the 
act  of  1802.    In  referring  to  the  acts  of  1790,  1802,  and  1831,  he  says: 

These  statutes  certainly  answer  the  objection  that  books  only,  or  writing  in  the 
limited  sense  of  a  book  and  its  author,  are  within  the  constitutional  provision.  Both 
these  words  are  susceptible  of  a  more  enlarged  definition  than  this.  An  author  in 
that  sense  is  "he  to  whom  anything  owes  its  origin;  originator;  maker;  one  who 
completes  a  work  of  science  or  literature."  (Worcester.)  So,  also,  no  one  would  now 
claim  that  the  word  "writing"  in  this  clause  of  the  Constitution,  though  the  only 
word  used  as  to  subjects  in  regard  to  which  authors  are  to  be  secured,  is  limited  to  the 
actual  script  of  the  author  and  excludes  books  and  all  other  printed  matter.  By 
"writings"  in  that  clause  is  meant  the  literary  productions  of  those  authors,  and  Con- 
gress very  properly  has  declared  these  to  include  all  forms  of  writing,  printing,  engrav- 
ing, etching,  etc.,  by  which  the  ideas  in  the  mind  of  the  author  are  given  visible 
expression.  The  only  reason  why  photographs  were  not  included  in  the  extended 
list  in  the  act  of  1802  is  probably  that  they  did  not  exist,  as  photography  as  an  art  was 
then  unknown,  and  the  scientific  principle  on  which  it  rests  and  the  chemicals  and 
machinery  by  which  it  is  operated  have  all  been  discovered  long  since  that  statute 
was  enacted. 

******* 
We  entertain  no  doubt  that  the  Constitution  is  broad  enough  to  cover  an  act  authoriz- 
ing copyright  of  photographs,  so  far  as  they  are  representatives  of  original  intellectual 
conceptions  of  the  author. 

As  a  result  of  the  President's  message  previously  referred  to,  Mr. 
Herbert  Putnam,  Librarian  of  Congress,  issued  invitations  to  those 
having  an  affirmative  interest  in  copyright  legislation  to  attend  a  con- 
ference for  the  purpose  of  formulating  a  copyright  bill.  Several  con- 
ferences were  held,  two  in  the  year  1905  and  one  or  two  in  the  year 
1906.  As  a  result  of  these  conferences  a  bill  was  drawn  which  was 
introduced  in  the  House  and  Senate  by  the  chairmen  of  the  two  Com- 
mittees on  Patents,  respectively.  The  Senate  and  House  Committees 
on  Patents,  sitting  conjointly,  gave  public  hearings  on  June  6,  7,  8, 
and  9,  1906,  and  on  December  7,  8,  10,  and  11  of  the  same  year.  Both 
committees  reported  amended  bills,  but  no  action  was  taken  by  either 
the  House  or  the  Senate. 

In  the  first  session  of  this  Congress  the  bills  were  reintroduced, 
in  the  House  on  December  2,  1907,  by  the  chairman  of  the  House 
Committee  on  Patents,  and  on  December  16,  1907,  in  the  Senate 
by  the  Chairman  of  the  Senate  Committee  on  Patents.  Senator 
Kittredge  and  Representative  Barchfeld  also  introduced  bills  for  a 
general  revision  of  the  copyright  laws,  and  public  hearings  on  these 
bills  by  the  committees  on  patents,  sitting  conjointly,  were  held  on 
March  26,  27,  and  28,  1908.  Later  in  the  session  bills  were  also 
introduced  by  Representative  Washburn  and  Representative  Sulzer. 
The  attempt  was  made  to  produce  a  consistent,  logical,  and  satis- 
factory statute  which  would  meet  the  demands  of  all  people  inter- 
ested in  copyright  property.    Everybody  who  desired  to  be  heard 
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was  heard,  and  all  suggestions  and  proposals  of  any  interest  were 
given  careful  consideration.  As  the  hearings  progressed  the  neces- 
sity for  many  amendments  to  any  of  the  bills  became  evident,  and 
new  bills  were  from  time  to  time  drafted  and  introduced. 

House  bill  28192,  which  the  committee  voted  unanimously  to 
favorably  report,  differs  in  mam'  respects  from  any  of  the  bills 
previously  introduced.  Your  committee  believe  that  in  all  its  essen- 
tial features  it  fairly  meets  and  solves  the  difficult  questions  with 
which  the  committee  had  to  deal,  although  it  is  altogether  probable 
that  further  discussion  may  show  the  need  of  amendments  perfecting 
some  of  the  sections. 

Subsection  (a)  of  section  1  adopts  without  change  the  phraseology 
of  section  4952  of  the  Revised  Statutes,  and  this,  with  the  insertion 
of  the  word  "copy,"  practically  adopts  the  phraseology  of  the  first 
copyright  act  Congress  ever  passed — that  of  1790.  Many  amend- 
ments of  this  were  suggested,  but  the  committee  felt  that  it  was  safer 
to  retain  without  change  the  old  phraseology  which  has  been  so  often 
construed  by  the  courts. 

Paragraph  (b)  in  the  section  contains  certain  new  legislative  fea- 
tures, but  is  consistent  with  the  existing  law  as  construed  by  the 
courts. 

Paragraph  (c)  is  new.  but  is  believed  to  be  a  wise  pro  vision,  aud  it 
needs  no  explanation. 

There  has  been  a  good  deal  of  discussion  regarding  subsection  (d) 
of  section  1 .  This  section  is  intended  to  give  adequate  protection  to 
the  proprietor  of  a  dramatic  work.  It  is  usual  for  the  author  of  a 
dramatic  work  to  refrain  from  reproducing  copies  of  the  work  for 
sale.  He  does  not  usually  publish  his  work  in  the  ordinary  accep- 
tation of  the  term,  and  hence  in  such  cases  never  receives  any  royalty 
on  copies  sold.  His  compensation  comes  solely  from  public  repre- 
sentation of  the  work.  It  has  sometimes  happened  that  upon  the 
first  production  of  a  dramatic  work  a  stenographer  would  be  present 
and  would  take  all  the  words  down  and  would  then  turn  the  manu- 
script over  to  some  one  who  had  hired  him  to  do  the  work  or  sell  it 
to  outside  parties.  This  manuscript  would  then  be  duplicated  and 
sold  to  persons  who,  without  any  authority  whatever  from  the  author, 
would  give  public  performances  of  the  work.  It  needs  no  argument 
to  demonstrate  how  great  the  injustice  of  such  a  proceeding  is,  for 
under  it  the  author's  rights  are  necessarily  greatly  impaired.  If  an 
author  desires  to  keep  his  dramatic  work  in  unpublished  form  and 
give  public  representations  thereof  only,  this  right  should  be  fully 
secured  to  him  by  law.  We  have  endeavored  to  so  frame  this  para- 
graph as  to  amply  secure  him  in  these  rights. 

Subsection  (e)  of  section  1  of  the  bill,  which  deals  with  the  repro- 
duction of  music  by  mechanical  means  has  been  the  subject  of  more 
discussion  and  has  taken  more  of  the  time  of  the  committee  than  any 
other  provision  in  the  bill.  Many  propositions  looking  to  a  solution 
of  this  question  have  been  submitted  and  discussed,  and  much  diffi- 
culty has  been  experienced  in  reaching  an  agreement,  but  the  para- 
graph as  it  now  stands  in  the  bill  is  believed  by  the  members  of  the 
committee  to  be  a  fair  and  iust  solution  of  the  whole  question.  In 
speaking  of  this  matter  a  well-informed  writer  says: 

It  is  not  a  theoretical  question,  as  it  was  twenty  years  ago,  but  an  intensely  live  issue 
affecting  the  livelihood  of  many  people  and  the  soundness  of  investments  aggregating 
many  millions  of  dollars. 
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Not  only  in  the  United  States  but  in  England  and  nearly  all  the 
countries  of  Europe  this  question  is  troubling  the  courts  and  the 
legislative  bodies.  No  legislative  body  in  the  world  has  as  yet  taken 
such  advanced  ground  in  the  line  of  securing  the  rights  of  composers 
in  the  matter  of  the  reproduction  by  mechanical  means  of  their 
music  as  is  contemplated  by  this  bill.  Several  of  the  leading  coun- 
tries of  the  world  have  provided  by  law  that  anyone  may  with  perfect 
freedom  and  without  any  compensation  to  the  composer  reproduce 
by  mechanical  means  copyrighted  music.  Only  one  country,  so 
far  as  your  committee  is  informed,  has  by  legislation  placed  any 
restriction  upon  such  use  of  copyrighted  music,  and  that  is  Germany. 
In  1901  the  German  musical  copyright  law  was  passed.  Section  22 
of  that  law  reads  as  follows : 

The  sale  of  disks,  plates,  cylinders,  strips,  and  other  parts  of  instruments  which 
•serve  mechanically  to  reproduce  musical  compositions  is  permitted— 

Except  when  the  rendition — 

in  respect  to  dynamic  power,  duration  of  tone,  and  tempo  is  in  a  manner  similar  to  a 
personal  performance. 

That  covers  only  the  reproduction  of  music  by  an  instrument  like 
the  Metrostyle,  by  which  the  individual  expression  of  the  performer 
is  given  in  the  mechanical  reproduction.  It  in  no  way  affects  the 
reproduction  of  such  music  by  phonographs,  graphophones,  or  the 
ordinary  piano-playing  instruments,  for  in  these  instruments  the 
reproduction  is  purely  mechanical.  Austria,  in  1895,  enacted  a  law 
which  provides  that — 

The  manufacture  and  public  use  of  instruments  for  mechanical  reproduction  of 
music  records  shall  be  no  infringement  of  copyrighted  music. 

England,  in  1906,  enacted  into  law  the  bill  known  as  the  UT.  P. 
O'Connor  bill,"  which  provides  that — 

The  expressions  "pirated  copies"  and  plates  shall  not  for  the  purposes  of  this  act  be 
deemed  to  include  perforated  musical  rolls. 

We  are  not  aware  that  any  other  countries  have  passed  laws  regard- 
ing this  matter.  In  France,  however,  it  has  been  judicially  decided 
that  while  the  reproduction  of  a  musical  composition  by  means  of  a 
talking  machine  is  no  violation  of  a  composer's  right,  the  words  of  a 
song  may  not  be  reproduced.  Only  one  country  in  the  world,  so  far 
-as  we  know,  now  prohibits,  without  the  consent  of  the  composer,  the 
reproduction  of  music  on  a  phonograph  or  similar  machine,  and  that  is 
Italy.  This  is  the  result  not  of  legislation,  but  is  based  upon  a  deci- 
sion of  a  court,  not  the  court  of  last  resort,  although  pending  a  decision 
by  such  court  of  last  resort  the  decision  is  effective. 

In  1883  a  conference  was  held  at  Berne,  Switzerland,  by  those  • 
affirmatively  interested  in  copyright  legislation,  and  in  1884  there 
was  held  at  Berne  the  first  international  conference  for  the  protec- 
tion of  the  rights  of  authors.  At  this  meeting  representatives  were 
present  from  Austria,  Belgium,  Costa  Rica,  France,  Germany,  Great 
Britain,  Haiti,  Italy,  the  Netherlands,  Salvador,  Sweden  and  Nor- 
way, and  Switzerland,  and  as  the  result  of  their  deliberations  there 
was  prepared  a  11  Draft  convention  for  the  creation  of  a  general 
union  for  the  protection  of  the  rights  of  authors;"  and  in  1886,  at 
another  conference  held  in  Berne,  the  final  text  of  the  Berne  con- 
vention was  agreed  to  and  signed  by  the  representatives  of  Belgium, 
France,  Germany,  Great  Britain,  Haiti,  Italy,  Liberia,  Spain,  Switzer- 
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land,  and  Tunis.  In  1896  there  was  a  further  international  confer- 
ence regarding  this  matter  held  in  Paris,  which  modified  the  text  of 
the  Berne  convention,  and  at  this  conference  Belgium,  France,  Ger- 
many, Italy,  Luxemburg,  Monaco,  Montenegro,  Spain,  Switzerland, 
and  Tunis  were  represented. 

Last  year  another  conference  was  held  at  Berlin,  and  the  following 
signatory  states  were  represented:  Belgium,  Denmark,  France,  Ger- 
many, Great  Britain,  Italy,  Japan,  Luxemburg,  Monaco,  Norway, 
Spain,  Sweden,  Switzerland,  and  Tunis.  The  United  States  has 
never  been  a  party  to  any  of  these  conventions,  although  at  the  Ber- 
lin conference  this  country,  with  a  number  of  others,  had  delegates 
present  to  make  observations,  but  with  no  power  to  vote  or  take  part 
in  the  discussions.  A  new  convention  was  there  agreed  upon  and 
signed  by  the  representatives  of  the  states  of  the  countries  belonging 
to  the  copyright  union.  Article  13  of  that  convention  recommends 
for  adoption  by  the  countries  of  the  union  the  granting  to  authors  of 
musical  works  of  the  exclusive  right  to  control  the  reproductions  of 
their  compositions  by  mechanical  means,  but  provides  that — 

The  limitations  and  conditions  relative  to  the  application  of  this  article  shall  be 
determined  by  the  domestic  legislation  of  each  country  in  its  own  case;  but  all  limi- 
tations and  conditions  of  this  nature  shall  have  an  effect  strictly  limited  to  the  country 
which  shall  have  adopted  them — 

And  it  is  further  provided  in  that  article  that  the  provision  shall 
have  no  retroactive  effect.  The  provision  has  no  effect  whatever  in 
any  country  of  the  union  until  that  country  decides  to  pass  the  neces- 
sary legislation. 

Your  committee  have  felt  that  justice  and  fair  dealing,  however, 
required  that  when  the  copyrighted  music  of  a  composer  was  appro- 
priated for  mechanical  reproduction  the  composer  should  have  some 
compensation  for  its  use  and  that  the  composer  should  have  the  fur- 
ther right  of  forbidding,  if  he  so  desired,  the  rendition  of  his  copy- 
righted music  by  the  mechanical  reproducers.    How  to  protect  him 
in  these  rights  without  establishing  a  great  music  monopoly  was  the 
practical  question  the  committee  had  to  deal  with.    The  only  way 
to  effect  both  purposes,  as  it  seemed  to  the  committee,  was,  after  i 
giving  the  composer  the  exclusive  right  to  prohibit  the  use  of  his  ! 
music  by  the  mechanical  reproducers,  to  provide  that  if  he  used  or  j 
permitted  the  use  of  his  music  for  such  purpose  then,  upon  the  pay- 
ment of  a  reasonable  royalty,  all  who  desired  might  reproduce  the  | 
music. 

The  Constitution  of  the  United  States  provides,  Article  I,  sec- 
tion 8— 

Congress  shall  have  the  power — 

To  promote  the  progress  of  science  and  useful  arts  by  securing  for  limited  times, 
to  authors  and  inventors,  the  exclusive  right  to  their  respective  writings  and  dis- 
cos eries. 

It  will  be  noticed  that  the  language  of  this,  authority  limits  the 
power  of  Congress  by  several  conditions.  The  object  of  all  legisla- 
tion must  be  (1)  to  promote  science  and  the  useful  arts;  (2)  by 
securing  for  limited  times  to  authors  the  exclusive  right  to  their 
writings;  (3)  that  the  subjects  which  are  to  be  secured  are  "the 
writings  of  authors."  It  will  be  seen,  therefore,  that  the  spirit  of 
any  act  which  Congress  is  authorized  to  pass  must  be  one  which  will  I 
promote  the  progress  of  science  and  the  useful  arts,  and  unless  it  is 
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designed  to  accomplish  this  result  and  is  believed,  in  fact,  to  accom- 
plish this  result,  it  would  be  beyond  the  power  of  Congress. 

The  enactment  of  copyright  legislation  by  Congress  under  the 
terms  of  the  Constitution  is  not  based  upon  any  natural  right  that 
the  author  has  in  his  writings,  for  the  Supreme  Court  has  held  that  such 
rights  as  he  has  are  purely  statutory  rights,  but  upon  the  ground  that 
the  welfare  of  the  public  will  be  served  and  progress  of  science  and 
useful  arts  will  be  promoted  by  securing  to  authors  for  limited  periods 
the  exclusive  rights  to  their  writings.  The  Constitution  does  not 
establish  copyrights,  but  provides  that  Congress  shall  have  the  power 
to  grant  such  rights  if  it  thinks  best.  Not  primarily  for  the  benefit 
of  the  author,  but  primarily  for  the  benefit  of  the  public,  such  rights 
are  given.  Not  that  any  particular  class  of  citizens,  however  worthy, 
may  benefit,  but  because  the  policy  is  believed  to  be  for  the  benefit 
of  the  great  body  of  people,  in  that  it  will  stimulate  writing  and  inven- 
tion, to  give  some  bonus  to  authors  and  inventors. 

In  enacting  a  copyright  law  Congress  must  consider,  as  has  been 
already  stated,  two  questions:  First,  how  much  will  the  legislation 
stimulate  the  producer  and  so  benefit  the  public;  and,  second,  how 
much  will  the  monopoly  granted  be  detrimental  to  the  public? 
The  granting  of  such  exclusive  rights,  under  the  proper  terms  and 
conditions,  confers  a  benefit  upon  the  public  that  outweighs  the 
evils  of  the  temporary  monopoly. 

It  was  at  first  thought  by  the  committee  that  the  copyright- 
proprietors  of  musical  compositions  should  be  given  the  exclusive 
right  to  do  what  they  pleased  with  the  rights  it  was  proposed  to 
give  them  to  control  and  dispose  of  all  rights  of  mechanical  repro- 
duction, but  the  hearings  disclosed  that  the  probable  effect  of  this 
would  be  the  establishment  of  a  mechanical-music  trust.  It  became 
evident  that  there  would  be  serious  danger  that  if  the  grant  of  right 
was  made  too  broad,  the  progress  of  science  and  useful  arts  would 
not  be  promoted,  but  rather  hindered,  and  that  powerful  and  dan- 
gerous monopolies  might  be  fostered  which  would  be  prejudicial  to 
the  public  interests.  This  danger  lies  in  the  possibility  that  some 
one  company  might  secure,  by  purchase  or  otherwise,  a  large  number 
of  copyrights  of  the  most  popular  music,  and  by  controlling  these 
copyrights  monopolize  the  business  of  manufacturing  the  selling 
music -producing  machines,  otherwise  free  to  the  world  or  patents 
for  which  might  be  owned  by  others. 

The  main  object  to  be  desired  in  expanding  copyright  protection 
accorded  to  music  has  been  to  give  to  the  composer  an  adequate 
return  for  the  value  of  his  composition,  and  it  has  been  a  serious 
and  a  difficult  task  to  combine  the  protection  of  the  composer  with 
the  protection  of  the  public,  and  to  so  frame  an  act  that  it  would 
accomplish  the  double  purpose  of  securing  to  the  -composer  an 
adequate  return  for  all  use  made  of  his  composition  and  at  the  same 
time  prevent  the  formation  of  oppressive  monopolies,  which  might 
be  founded  upon  the  very  rights  granted  to  the  composer  for  the 
purpose  of  protecting  his  interests. 

It  appeared  that  some  years  ago  contracts  were  made  b}^  one  of  the 
leading  mechanical  reproducing  establishments  of  the  country  with 
more  than  80  of  the  leading  music  publishing  houses  in  this  country. 
Some  of  these  contracts  were  filed  with  the  committee  and  show  that 
under  them  the  reproducing  company  acquired  the  rights  for  mechan- 
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ical  reproduction  in  all  the  copyrighted  music  which  the  publishing 
house  controlled  or  might  acquire  and  that  they  covered  a  period  of  at 
least  thirty-five  years,  with  the  possibility  of  almost  indefinite  exten- 
sion. These  contracts  were  made  in  anticipation  of  a  decision  by  the 
courts  that  the  existing  law  was  broad  enough  to  cover  the  mechan- 
ical reproduction,  and  one  consideration  on  the  part  of  the  reproduc- 
ing company  was  an  agreement  that  that  company  would  cause  suit 
to  be  brought  which  would  secure  a  decision  of  the  Supreme  Court  of 
the  United  States. 

Later  on  another  set  of  contracts  were  prepared,  based  upon  the 
assage  by  Congress  of  a  law  which  would  give  such  rights.  The  case 
rought  in  accordance  with  this  agreement,  The  White-Smith  Music 
Publishing  Company  v.  The  Apollo  Company — the  Apollo  Company 
being  engaged  in  the  sale  of  piano  players  and  of  perforated  rolls  of 
music — was  decided  by  the  Supreme  Court  of  the  United  States  on 
February  28,  3  308.  Mr.  Justice  Day  delivered  the  opinion  of  the 
court.    In  passing  on  the  question  he  said: 

These  perforated  rolls  are  parts  of  a  machine  which,  when  duly  applied  and  properly 
operated  in  connection  with  the  mechanism  to  which  they  are  adapted,  produce  mus- 
ical tones  in  harmonious  combination.  But  we  can  not  think  that  they  are  copies 
within  the  meaning  of  the  copyright  act. 

It  may  be  true  that  the  use  of  these  perforated  rolls,  in  the  absence  of  statutory  pro- 
tection, enables  the  manufacturers  thereof  to  enjoy  the  use  of  mechanical  compo- 
sitions for  which  they  pay  no  value..  But  such  considerations  properly  address 
themselves  to  the  legislative  and  not  to  the  judicial  branch  of  the  Government 

Not  only  would  there  be  a  possibility  of  a  great  music  trust  in  this 
country  and  abroad,  but  arrangements  are  being  actively  made  to 
bring  it  about.  The  Company  Fonotipia,  of  Milan,  Italy,  is  perhaps 
the  largest  music-publishing  company  in  the  world,  and  has  a  prac- 
tical monopoly  of  the  business  of  producing  music  by  mechanical 
means  in  Italy.  This  company  is  now  taking  steps  to  form  an  inter- 
national trust,  and  a  copy  of  a  contract  between  this  company  and 
a  leading  publishing  house  of  Berlin,  Germany,  has  been  filed  with 
the  committee.  Under  this  contract  the  publishing  firm  gives  to 
the  Company  Fonotipia  the  exclusive  right  of  undertaking  for  all 
countries  the  mechanical  musical  productions  of  all  the  musical  copy- 
rights it  may  own  for  a  term  of.  twenty  years  upon  the  payment  to 
the  publishing  house  of  a  royalty  of  4  per  cent  of  the  net  price  at 
which  the  company  sells  the  devices  which  reproduce  the  music  by 
mechanical  means;  and  the  Company  Fonotipia  binds  itself  to  bring 
suits  to  establish  this  monopoly  in  the  countries  of  the  Berne  Union, 
and  it  is  agreed  between  the  parties  to  this  contract  that  no  suit 
shall  be  brought  in  Germany  until  after  the  termination  of  the  Ber- 
lin conference  of  1906,  in  order  that  public  opinion  should  not  be 
excited  until  after  the  convention  had  been  agreed  upon.  At  the 
time  this  contract  was  made,  in  1905,  it  was  expected  that  there 
would  be  a  conference  in  Berlin  in  1906. 

One  of  the  most  distinguished^  American  composers,  speaking  of 
this  probable  monopoly,  said: 

Let  our  people  pay  tax  upon  the  oil,  sugar,  and  tobacco  they  consume;  let  them 
render  unto  the  trusts  the  things  which  the  trusts  exact,  but  let  us  keep  music  free 
from  a  trust. 

A  condition  of  affairs  which  would  limit  the  market  for  what  the 
composer  has  to  sell  to  one  customer  might  be  quite  as  injurious  to  the 
composer  as  it  would  be  to  the  public. 


AMEND  AND  CONSOLIDATE  ACTS  RESPECTING  COPYRIGHT.  9 


It  was  this  situation  that  your  committee  had  in  view  when  they 
sought  to  formulate  a  law  which  would  give  to  the  composer  the 
exclusive  right  to  prohibit  the  reproduction  of  his  music  by  mechanical 
means  on  the  part  of  anybody  if  he  desired,  to  secure  to  him  adequate 
compensation  from  all  reproducers  if  he  did  not  desire  to  exercise  this 
exclusive  right  to  prohibit  and  to  prevent  the  establishment  of  a 
great  trade  monopoly.  We  fully  believe  that  all  this  will  be  secured 
under  the  provisions  of  subsection  (e). 

It  is  not  the  intention  of  the  committee  to  extend  the  right  of  copy- 
right to  the  mechanical  reproductions  themselves,  but  only  to  give 
the  composer  or  copyright  proprietor  the  control,  in  accordance  with 
the  provisions  of  the  bill,  of  the  manufacture  and  use  of  such  devices. 
It  is  not  the  intention  of  the  committee  to  grant  to  citizens  or  subjects 
of  foreign  countries  any  rights  under  the  proposed  copyright  law  which 
such  countries  do  not  give  to  American  authors  and  composers;  and 
for  that  reason,  in  this  paragraph,  which  refers  to  musical  composi- 
tions, we  have  the  proviso  that  the  rights  given  shall  not  include  the 
works  of  a  foreign  author  or  composer  unless  the  foreign  state  or 
nation  of  which  such  author  or  composer  is  a  citizen  or  subject  grants, 
either  by  treaty,  convention,  agreement,  or  law,  to  citizens  of  the 
United  States  similar  rights:  and  in  section  8  of  the  bill  we  provide 
for  reciprocity  regarding  copyrights  generally,  excepting  only,  in  the 
last-named  provision,  an  alien  who  is  domiciled  within  the  United 
States  at  the  time  of  the  first  publication  of  his  work. 

The  exception  regarding  the  public  performance  of  a  musical 
composition  upon  coin-operated  machines  in  a  place  where  an  admis- 
sion fee  is  not  charged  is  understood  to  be  satisfactory  to  the  com- 
posers and  proprietors  of  musical  copyrights.  A  representative  of 
one  of  the  largest  musical  publishing  houses  in  the  country  stated 
that  the  publisher  finds  the  so-called  "penny  parlor"  of  first  assist- 
ance as  an  advertising  medium. 

A  suggestion  has  been  made  that  a  compulsory  license  in  copyright 
legislation  would  be  unconstitutional.  The  great  weight  of  opinion, 
however,  is  the  other  way.  It  is  true  that  Congress  could  not  legis- 
late a  man's  existing  rights  out  of  existence,  for  thereby  it  would 
impair  the  obligation  of  a  contract;  but  in  this  case  Congress  is 
creating  a  new  property  right,  and  in  creating  new  rights  Congress 
has  the  power  to  annex  to  them  such  conditions  as  it  deems  wise 
and  expedient.  The  Supreme  Court  of  the  United  States,  in  the 
case  of  Wheaton  &  Donaldson  v.  Peters  &  Griggs  (8  Peters,  592), 
uses  this  language  : 

This  right,  as  has  been  shown,  does  not  exist  at  common  law;  it  originated,  if  at  all, 
under  the  acts  of  Congress.  No  one  can  deny  that  when  the  legislature  are  about  to 
vest  an  exclusive  right  in  an  author  or  an  inventor,  they  have  the  power  to  prescribe 
the  conditions  on  which  such  right  shall  be  enjoyed;  and  that  no  one  can  avail  him- 
self of  such  right  who  does  not  substantially  comply  with  the  requisitions  of  the  law. 

Section  2  is  new  in  phraseology,  although  substantially  the  same 
provision  is  found  in  section  4967  of  the  Revised  Statutes.  It  was 
thought  best  by  the  committee  to  insert  the  provision  in  this  form  in 
order  that  it  might  be  perfectly  clear  that  nothing  in  the  bill  was 
intended  to  impair  in  any  way  the  common-law  rights  in  respect  to 
this  kind  of  a  work. 

Section  3  does  away  with  the  necessity  of  taking  a  copyright  on  the 
contributions  of  different  persons  included  in  a  single  publication, 
but  in  express  terms  we  provide  that  it  shall  not  extend  the  duration 
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or  scope  of  any  copyright  nor  do  we  intend  to  make  copyrightable 
anything  which  has  fallen  into  the  public  domain. 

Section  4  is  declaratory  of  existing  law.  It  was  suggested  that 
the  word  "works"  should  be  substituted  for  the  word  "writings," 
in  view  of  the  broad  construction  given  by  the  courts  to  the  word 
"writings/'  but  it  was  thought  better  to  use  the  word  "writings," 
which  is  the  word  found  in  the  Constitution.  It  is  not  intended  by 
the  use  of  this  word  to  change  in  any  way  the  construction  which 
the  courts  have  given  to  it. 

Section  5  refers  solely  to  a  classification  made  for  the  convenience 
of  the  copyright  office  and  those  applying  for  copyrights. 

Section  6  reenacts  existing  law  and  permits  the  copyrighting  of 
abridgments  and  new  versions  of  works,  or  works  republished  with 
new  matter,  but  provides  that  such  copyright  shall  give  no  exclusive 
right  to  the  use  of  the  original  works  or  in  any  way  extend  the 
copyright  on  such  original  works. 

The  first  clause  in  section  7  is  inserted  in  order  to  make  it  clear  that 
the  original  text  of  any  work  which  has  fallen  into  the  public  domain 
can  not  be  copyrighted,  and  the  proviso  in  that  section  is  inserted  for 
the  reason  that  the  Government  often  desires  to  make  use  in  its  pub- 
lications of  copyrighted  material,  with  the  consent  of  the  owner  of 
the  copyright,  and  it  has  been  regarded  heretofore  as  necessary  to 
pass  a  special  act  every  time  this  was  done,  providing  that  such  use 
by  the  Government  should  not  be  taken  to  give  to  anyone  the  right  to 
use  the  copyrighted  material  found  in  the  government  publication. 
It  was  thought  best,  instead  of  being  obliged  to  resort  every  little 
while  to  a  special  act,  to  have  some  general  legislation  on  this  subject. 

The  first  part  of  section  8  makes  no  change  in  existing  law.  The 
proviso  in  the  section  is  new  and  relates  to  copyright  on  the  work  of 
an  author  who  is  a  citizen  or  subject  of  a  foreign  state.  Subsection 
(a)  is  intended  to  give  to  a  foreign  author  actually  domiciled  in  the 
United  States  at  the  time  of  first  publication  of  his  work  all  the 
rights  we  give  to  our  own  citizens,  even  though  he  be  a  citizen  of  a 
foreign  state  which  does  not  give  to  citizens  of  the  United  States  the 
benefit  of  their  copyright  laws.  The  act  of  March  3,  1891,  provided 
for  an  international  agreement  regarding  copyrights.  Under  the  pro- 
visions of  this  act  the  citizen  or  subject  of  a  foreign  state  or  nation 
was  given  the  right  to  coypright  here  when  such  state  or  nation 
gave  to  citizens  of  the  United  States  the  benefit  of  their  copyright 
laws;  and  subsection  (b)  is  intended,  with  some  slight  modifications, 
to  be  declaratory  of  the  provisions  of  the  act  of  March  3,  1891. 

Section  9  points  out  the  preliminaries  which  must  be  complied  with 
in  order  to  obtain  copyright.  Under  existing  law  the  filing  of  title 
and  deposit  of  copies  on  or  before  the  date  of  first  publication  are  con- 
ditions precedent,  and  any  failure  to  comply  with  them  works  a  for- 
feiture of  the  copyright.  It  is  proposed  under  this  bill  to  so  change 
this  as  to  have  the  copyright  effective  upon  the  publication  with 
notice,  and  the  other  formalities  become  conditions  subsequent.  The 
exception  regarding  books  seeking  an  ad  interim  term  will  be  dis- 
cussed in  connection  with  section  21  of  the  bill. 

Section  10  explains  the  method  of  obtaining  registration  of  the 
claim  to  copyright  and  what  must  be  done  before  the  register  of 
copyrights  can  issue  to  the  claimant  a  certificate  of  registration. 
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Section  11  refers  to  copyright  on  works  of  which  copies  are  not 
reproduced  for  sale,  and  deah  with  what  shall  be  deposited  a  3  copies. 
It  provides,  however,  that  if  the  work  is  later  reproduced  in  copies  for 
sale,  the  copies  themselve ;  must  be  deposited.    If  the  work  be  a 

E holograph,  the  proprietoi  need  not  file  a  copy  of  the  photograph, 
ut  merely  a  photographic  print.  If  it  be  a  work  of  art  or  a  plastic 
work,  he  need  not  file  a  copy  of  that,  but  simply  a  photograph  or  an 
identifying  reproduction  thereof. 

Sections  12  and  13  deal  with  the  deposit  of  copies,  and  should  be 
considered  together.  They  materially  alter  the  existing  law,  which 
provides  that  in  order  to  make  the  copyright  valid  there  must  be 
deposited  two  complete  copies  of  the  book  or  other  article  not  later 
than  the  date  of  first  publication.  The  failure  of  a  shipping  clerk 
to  see  that  the  copies  go  promptly  forward  to  Washington  may 
destroy  a  copyright  of  great  value,  and  many  copyrights  have  been 
lost  because  by  some  accident  or  mistake  this  requirement  was  not 
complied  with.  The  committee  felt  that  some  modification  of  this 
drastic  provision,  under  which  the  delay  of  a  single  day  might  destroy 
a  copyright,  might  well  be  made.  The  bill  reported  by  the  com- 
mitteee  provides  that  there  shall  be  promptly"  deposited  in  the 
copyright  office,  or  in  the  mail,  addressed  to  the  register  of  copy- 
rights, two  complete  copies  of  the  best  edition  then  published,  and 
that  no  action  or  proceeding  shall  be  maintained  for  the  infringement 
of  copyright  in  any  work  until  the  provisions  with  respect  to  the 
deposit  of  copies  and  the  registration  of  such  work  shall  have  been 
complied  with. 

If  the  works  are  not  promptly  deposited,  we  provide  that  the 
register  of  copyrights  may  at  any  time  after  publication  of  the  work, 
upon  actual  notice,  require  the  proprietor  of  the  copyright  to  deposit, 
and  then  in  default  of  deposit  of  copies  of  the  work  within  three 
months  from  any  part  of  the  United  States,  except  an  outlying  terri- 
torial possession  of  the  United  States,  or  within  six  months  from  any 
outlying  territorial  possession  of  the  United  States,  or  from  any  for- 
eign country,  the  proprietor  of  the  cop3rright  shall  be  liable  to  a  fine 
of  $100  and  to  pay  to  the  Library  of  Congress  twice  the  amount  of 
the  retail  price  of  the  best  edition  of  the  work,  and  the  copyright  shall 
become  void.  It  was  suggested  that  the  forfeiture  of  the  copyright 
for  failure  to  deposit  copies  was  too  drastic  a  remedy,  but  your  com- 
mittee feel  that  in  many  cases  it  will  be  the  only  effective-  remedy; 
certainly  the  provision  for  compelling  the  deposit  of  copies  by  the 
imposition  of  a  fine  would  be  absolutely  unavailing  should  the  copy- 
right proprietor  be  the  citizen  or  subject  of  a  foreign  state. 

Section  14  changes  existing  law  in  one  respect.  Section  4961  of 
the  Revised  Statutes  provides  that  when  such  articles  are  delivered 
to  the  postmaster  he  u  shall,  if  requested,  give  receipt  therefor;  and 
when  so  delivered  he  shall  mail  it  to  its  destination."  The  provision 
in  the  bill  adds  that  he  shall  forward  " without  cost  to  the  copyright 
claimant." 

Section  15  is  known  as  the  "manufacturing  section."  In  order  to 
afford  protection  to  American  typographers,  Congress  some  years  ago 
enacted  a  law  providing  that  in  case  of  a  book,  photograph,  chromo, 
or  lithograph  the  two  copies  of  the  same  required  to  be  delivered  to 
the  Librarian  of  Congress  should  be  printed  from  type  set  within  the 
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limits  of  the  United  States,  or  from  plates  made  therefrom,  or  from 
negatives  or  from  drawings  on  stone  made  within  the  limits  of  the 
United  States.  No  penahy  whatever  was  affixed  to  the  failure  to 
comply  with  this  requirement.  The  applicant  for  a  copyright  simply 
stated  that  his  book  was  so  printed.  This  statement  was  not  made 
under  oath  nor  did  he  ever  indicate  where  the  work  was  done.  It  was 
found  that  this  statute  did  not  in  all  cases  afford  adequate  protection, 
and  it  was  claimed  that  books  were  copyrighted  which  had  not  been 
manufactured  in  compliance  with  this  provision. 

On  April  28,  1904,  the  House  passed  a  bill  which  required  the  appli- 
cant for  a  copyright  to  make  an  affidavit  setting  forth  that  the  two 
copies  to  be  deposited  had  been  made  in  compliance  with  the  statute, 
and  provided  that  any  violation  of  the  act  or  the  making  of  a  false 
affidavit  as  to  having  complied  with  the  conditions  shall  be  deemed 
a  misdemeanor,  punishable  by  fine,  and  that  all  rights  under  the 
copyright  shall  be  forfeited.  That  bill  was  favorably  reported  by 
the  Senate  committee,  but  failed  to  be  reached. 

It  was  felt  by  your  committee  that  if  there  was  reason,  as  we  think 
there  was,  for  the  requirement  that  the  book  should  be  printed  from 
type  set  in  this  country,  there  was  just  as  much  reason  for  a  require- 
ment that  the  book  should  be  printed  and  bound  in  this  country  and 
that  the  ordinary  illustrations  produced  by  lithographic  process  and 
photo-engraving  process  and  separate  lithographs  or  photo-engravings 
should  be  made  in  this  country.  That  protection  to  the  men  engaged 
in  the  work  of  setting  type,  making  plates,  printing  and  binding 
books  is  given  by  this  section,  which  also  carries  the  penalty  pro- 
vision for  knowingly  making  a  false  affidavit  as  to  compliance  with 
these  provisions.  An  exception,  so  far  as  lithographs  and  photo- 
engravings are  concerned,  is  made  in  case  "the  subjects  represented 
are  located  in  a  foreign  country. " 

It  was  contended  with  much  force  in  the  hearings  before  the  com- 
mittee that  the  color  scheme  in  lithographs  to  illustrate  a  scientific 
work,  particular^  a  work  on  surgery,  must  be  worked  out  under 
the  eye  of  the  author.  It  was  further  said  that  a  lithograph  repro- 
ducing a  painting  must  be  worked  out  in  front  of  the  painting,  and 
that  possibly  the  same  theory  would  apply  to  a  lithograph  of  scenery 
or  any  lithograph  intended  to  accurately  represent  the  color  scheme 
of  any  object.  The  committee  finally .  decided  to  leave  this  matter 
as  it  is  now  found  in  the  bill,  although  it  was  contended  that  the 
exception  might  well  be  confined  to  lithographs  illustrating  a  scien- 
tific work  or  reproducing  a  work  of  art. 

Sections  16  and  17  are  intended  to  make  effective  section  15. 

Sections  18  and  19  refer  to  the  copyright  notice.  The  notice 
now  required  by  law,  which  must  be  very  strictly  followed  in  order 
to  prevent  forfeiture  of  the  copyright,  is  as  follows: 

Entered  according  to  act  of  Congress  in  the  year  ,  by  A.  B.,  in  the  office 

of  the  Librarian  of  Congress,  at  Washington;  or,  at  his  option,  the  word  "Copy- 
right," together  with  the  year  the  copyright  was  entered,  and  the  name  of  the  party 
by  whom  it  was  taken  out;  thus:  " Copyright,  18 — ,  by  A.  B." 

The  bill  as  originally  introduced  provided  that  the  notice  of  copy- 
right should  consist  of  the  word  "  Copyright,"  or  of  some  abbrevia- 
tion thereof,  accompanied  in  every  case^  by  the  name  of  the  copyright 
proprietor,  or,  in  case  it  was  a  work  of  art,  etc.,  by  the  proprietor's 
initials,  monogram,  etc. ;  that  in  case  of  a  book  or  other  printed  publi- 
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cation  the  notice  should  be  on  its  title-page  or  the  page  immediately 
following.  If  it  was  a  map,  work  of  art,  drawing,  plastic  work,  pho- 
tograph, or  a  print,  notice  should  he  upon  some  accessible  portion  of 
the  work  itself,  or  on  the  margin,  back,  base,  or  pedestal,  etc.  No 
date  was  required,  not  even  the  year  in  which  the  copyright  was  se- 
cured, in  case  of  a  book  or  anything  else.  Serious  objections  were 
made  to  the  elimination  of  the  date.  It  was  said  that  the  public 
would  have  no  means  of  ascertaining  whether  the  copyright  had  ex- 
pired and  that  the  public  was  entitled  to  that  knowledge. 

Your  committee  felt  that  in  case  of  books  or  printed  publications, 
including  dramatic  and  musical  works,  the  year  in  which  the  copyright 
began  should  be  stated  in  the  notice,  and  we  have  provided  for  the 
insertion  of  the  date  in  the  notice  in  all  such  works.  Your  committee 
did  not  feel  that  it  was  necessary  to  have  the  date  printed  on  works 
of  art,  etc.  Artists  have  always  objected  to  the  copyright  notice 
which  they  were  obliged  to  put  on  the  pictures,  because  it  was  con- 
sidered a  disfigurement,  and  we  have  retained  substantially  the  pro- 
vision of  the  original  bill  regarding  the  notice  in  such  cases.  The 
original  bill  provided  that  when  the  rights  of  public  performance  were 
desired  the  notice  should  include  the  statement  u  rights  of  public  per- 
formance reserved."  Since  the  right  of  public  performance  is  as 
clearly  incidental  to  the  general  right  as  is  the  right  of  translation  or 
dramatization  and  is  so  treated  in  the  bill,  specific  notice  of  it  seems, 
as  little  requisite  as  in  the  case  of  other  subsidiary  rights. 

Section  20  makes  a  material  change  in  existing  law.  Under  existing 
law  notice  of  copyright  must  be  printed  in  every  copy  of  every 
edition  of  a  book.  If  any  copy  of  any  edition  published  by  authority 
of  the  proprietor  of  the  copyright  by  accident  or  mistake  gets  out 
without  the  copyright  notice,  the  whole  copyright  is  lost.  More 
copyrights  have  been  lost  under  this  drastic  provision  of  the  law  than 
in  any  other  way.  Your  committee  believe  that  an  unintentional 
failure  to  comply  with  this  requirement  in  the  case  of  a  single  book 
ought  not  to  have  attached  to  it  the  penalty  involved  in  the  forfeiture 
of  the  copyright,  and  this  bill  provides  that — 

Where  the  copyright  proprietor  has  sought  to  comply  with  the  provisions  of  this 
act  with  respect  to  notice,  the  omission  by  accident  or  mistake  of  the  prescribed 
notice  from  a  particular  copy  or  copies  shall  not  invalidate  the  copyright  or  prevent 
recovery  for  infringement  against  any  person  who,  after  actual  notice  of  th3  copyright, 
begins  an  undertaking  to  infringe  it,  but  shall  prevent  the  recovery  of  damages  against 
an  innocent  infringer  who  has  been  misled  by  the  omission  of  the  notice;  and  in  a 
suit  for  infringement  no  permanent  injunction  shall  be  had  unless  the  copyright 
proprietor  shall  reimburse  to  the  innocent  infringer  his  reasonable  outlay  innocently 
incurred  if  the  court,  in  its  discretion,  shall  so  direct. 

If  the  notice  is  omitted  by  accident  or  mistake  so  as  to  lead  an 
innocent  party  to  think  he  had  a  right  to  reproduce  the  book  or 
other  copyrighted  matter  and  begins  to  do  so,  then  no  damages  shall 
be  recovered  against  him  if  he  has  been  misled  by  the  omission  of  the 
notice,  and  until  he  has  actual  notice  in  a  suit  for  infringement  no 
permanent  injunction  shall  be  had  without  reimbursement  to  the 
innocent  infringer  for  his  outlay  if  the  court  shall  so  direct. 

Section  21  gives  to  authors  of  books  written  in  the  English  lan- 
guage an  ad  interim  term,  which  can  not  in  any  case  endure  more 
than  sixty  days.  By  the  act  approved  March  3,  1905,  the  proprietor 
of  a  book  published  abroad  in  a  foreign  language  was,  under  certain 
conditions,  given  twelve  months  after  the  first  publication  in  such 
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foreign  country  to  deposit  copies  and  comply  with  the  other  condi- 
tions regarding  copyright. 

After  the  passage  of  the  act  of  1905  English  authors  felt  that  some 
such  rights  should  be  given  them.  Section  21  was  inserted  for  that 
purpose.  This  bill  modifies  the  act  of  March  3,  1905,  which  relates 
to  books  of  foreign  origin  in  a  foreign  language,  so  that  until  such 
works  are  translated  and  published  in  English  here,  they  may  obtain 
copyright  for  the  full  term  by  the  deposit  of  one  copy  hi  such  foreign 
language  bearing  notice  of  copyright  within  thirty  days  after  publi- 
cation abroad.  This  change  is  made  for  the  reason  that  it  is  be- 
lieved that  greater  benefit  might  accrue  by  according  general  pro- 
tection to  such  works,  thus  promoting  projects  for  translations  into 
English  which  under  the  general  clause  would  later  be  produced 
within  the  United  States  in  order  to  gain  copyright  here  as  works  in 
English. 

Section  22  provides  for  an  extension  of  the  ad  interim  term  so  that 
it  will  endure  for  the  full  term  provided  in  the  act  upon  compliance 
with  all  the  provisions  of  this  act  as  to  deposit  of  copies,  registration, 
filing  of  affidavits,  etc. 

Section  23  deals  with  the  term  of  the  copyright.  Under  existing 
law  the  copyright  term  is  twenty-eight  years,  with  the  right  of  renewal 
by  the  author,  or  by  the  author's  widow  or  children  if  he  be  dead, 
for  a  further  term  of  fourteen  years.  The  act  of  1790  provided  for 
an  original  term  of  fourteen  years,  with  the  right  of  renewal  for 
fourteen  years.  The  act  of  1831  extended  the  term  to  its  present 
length.  It  was  urged  before  the  committee  that  it  would  be  better 
to  have  a  single  term  without  any  right  of  renewal,  and  a  term  of 
life  and  fifty  years  was  suggested.  Your  committee,  after  full  con- 
sideration, decided  that  it  was  distinctly  to  the  advantage  of  the 
author  to  preserve  the  renewal  period.  It  not  infrequently  happens 
that  the  author  sells  his  copyright  outright  to  a  publisher  for  a 
comparatively  small  sum.  If  the  work  proves  to  be  a  great  success 
and  lives  beyond  the  term  of  twenty-eight  years,  your  committee 
felt  that  it  should  be  the  exclusive  right  of  the  author  to  take  the 
renewal  term,  and  the  law  should  be  framed  as  is  the  existing  law, 
so  that  he  could  not  be  deprived  of  that  right. 

The  present  term  of  twenty-eight  years,  with  the  right  of  renewal 
for  fourteen  years,  in  many  cases  is  insufficient.  The  terms,  taken 
together,  ought  to  be  long  enough  to  give  the  author  the  exclusive 
right  to  his  work  for  such  a  period  that  there  would  be  no  probability 
of  its  being  taken  away  from  him  in  his  old  age,  when,  perhaps,  he 
needs  it  the  most.  A  very  small  percentage  of  the  copyrights  are 
ever  renewed.  All  use  of  them  ceases  in  most  cases  long  before  the 
expiration  of  twenty-eight  years.  In  the  comparatively  few  cases 
where  the  work  survives  the  original  term  the  author  ought  to  be 
given  an  adequate  renewal  term.  In  the  exceptional  case  of  a  bril- 
liant work  of  literature,  art,  or  musical  composition  it  continues  to 
have  a  value  for  a  long  period,  but  this  value  is  dependent  upon  the 
merit  of  the  composition.  Just  in  proportion  as  the  composition  is 
meritorious  and  deserving  will  it  continue  to  be  profitable,  provided 
the  copyright  is  extended  so  long;  and  it  is  believed  that  in  all  such 
cases  where  the  merit  is  very  high  this  term  is  certainly  not  too  long. 

Your  committee  do  not  favor  and  the  bill  does  not  provide  for  any 
extension  of  the  original  term  of  twenty-eight  years,  but  it  does  pro- 
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Tide  for  an  extension  of  the  renewal  term  from  fourteen  years  to 
twenty-eight  years;  and  it  makes  some  change  in  existing  law  as  to 
those  who  may  apply  for  the  renewal.  Instead  of  confining  the  right 
of  renewal  to  the  author,  if  still  living,  or  to  the  widow  or  children  of 
the  author,  if  he  be  dead,  we  provide  that  the  author  of  such  work,  if 
still  living,  may  apply  for  the  renewal,  or  the  widow,  widower,  or 
children  of  the  author,  if  the  author  be  not  living,  or  if  such  author, 
widow,  widower,  or  children  be  not  living,  then  the  author's  execu- 
tors, or,  in  the  absence  of  a  will,  his  next  of  kin.  It  was  not  the  in- 
tention to  permit  the  administrator  to  apply  for  the  renewal,  but  to 
permit  the  author  who  had  no  wife  or  children  to  bequeath  by  will 
the  right  to  apply  for  the  renewal. 

In  the  case  of  composite  or  cyclopedic  works,  to  which  a  great 
many  authors  contribute  for  hire  and  upon  which  the  copyright  was 
originally  secured  by  the  proprietor  of  the  work,  it  was  felt  that  the 
proprietor  of  such  work  should  have  the  exclusive  right  to  apply  for 
the  renewal  term.  In  some  cases  the  contributors  to  such  a  work 
might  number  hundreds  and  be  scattered  over  the  world,  and  it 
would  be  impossible  for  the  proprietor  of  the  work  to  secure  their 
cooperation  in  applying  for  the  renewal. 

Section  24  deals  with  the  extension  of  copyrights  subsisting  when 
this  act  goes  into  effect  and  has  the  same  provision  regarding  those 
who  may  apply  for  the  extension  of  the  subsisting  term  to  the  full 
term,  including  renewal,  as  is  found  in  the  preceding  section  regard- 
ing renewals  generally. 

Section  25  deals  with  the  matter  of  civil  remedies  for  infringement 
of  a  copyright.  Subsection  (a)  is  merely  declaratory  of  existing  law. 
The  provision  in  subsection  (b)  that  in  proving  profits  the  plaintiff 
shall  be  required  to  prove  sales  only,  etc.,  is  taken  from  the  existing 
law  relating  to  trade-marks.  The  provision  that  the  copyright  pro- 
prietor may  have  such  damages  as  well  as  the  profits  which  the  in- 
fringer shall  have  made  is  substantially  the  same  provision  found 
in  section  4921  of  the  Revised  Statutes  relating  to  remedies  for  the 
infringement  of  patents.  The  courts  have  usually  construed  that 
to  mean  that  the  owner  of  the  patent  might  have  one  or  the  other, 
whichever  was  the  greater.  As  such  a  provision  was  found  both  in 
the  trade-mark  and  patent  laws,  the  committee  felt  that  it  might 
be  properly  included  in  the  copyright  laws.  The  provision  that  in 
lieu  of  actual  damages  and  profit  such  damages  shall  be  awarded  as 
shall  appear  to  the  court  just,  not  exceeding  the  sum  of  $5,000,  is  a 
modification  of  existing  law,  decreasing  instead  of  increasing  the 
amount  which  may  be  obtained  in  this  way.  There  have  been  actions 
brought  under  existing  law  where  the  penalty  would  have  been 
$30,000,  and  under  the  law  now  in  force  regarding  certain  infringe- 
ments it  is  provided  that  the  damages  shall  not  be  less  than  $250 
nor  more  than  $10,000.  The  special  limitation  as  to  the  amount  of 
damages  which  may  be  recovered  in  case  of  a  newspaper  reproduc- 
tion of  a  copyrighted  photograph  is  made  because  such  reproduction 
has  little  permanent  value  or  usefulness  and  a  reproduction  in  this 
form  does  not  damage  the  copyright  proprietor  to  as  great  an  extent 
as  would  the  reproduction  and  sale  of  copies  of  the  photograph  in  a 
different  form. 

The  first  subdivision  of  the  section  is,  with  a  slight  change  of 
phraseology,  reenactment  of  existing  law.    The  second  subdivision 
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is,  as  to  most  of  the  articles  covered,  a  reenactment  of  existing  law, 
but  is  broadened  so  as  to  cover  some  reproductions  not  now  enumer- 
ated in  the  statutes,  like  plastic  works  of  a  scientific  or  technical 
character,  and  books,  pamphlets,  etc.  The  third  subdivision  is  new, 
and  is  intended  to  give  adequate  protection  against  infringement  of 
the  new  right  of  copyright  given  by  subsection  (c)  of  section  1 .  The 
fourth  is  a  substantial  reenactment  of  existing  law,  which  provides 
that  the  damages  for  an  infringement  of  any  dramatic  or  musical  com- 
position shall  be  not  less  than  $100  for  the  first  performance  and  $50 
for  every  subsequent  performance,  but  we  have  modified  this  pro- 
vision in  the  bill  by  fixing  the  damages  for  an  infringing  performance 
of  a  purely  musical  composition  at  S10. 

The  existing  law  in  most  cases  applies  the  penalty  only  to  copies 
found  in  the  possession  of  the  infringer,  but  in  the  case  of  a  painting, 
statue,  or  statuary  the  words  are  ufor  every  copy  of  the  same  in  his 
possession  or  by  him  sold  or  exposed  for  sale."  In  subdivisions  first 
and  second  we  have  inserted  in  addition  to  the  words  found  in  exist- 
ing law  the  word  ''made."  It  often  happens  that  a  willful  infringer 
has  sold  all  the  infringing  copies  and  none  are  found  in  his  posses- 
sion. The  plaintiff  may  be  able  to.  prove,  however,  how  many  the 
infringer  has  made. 

Subsections  (c)  and  07)  constitute  new  legislation,  but  it  is  be- 
lieved that  some  legislation  of  this  land  is  necessary  in  dealing  with 
infringers. 

Subsection  (e)  deals  with  the  mechanical  reproduction  of  music 
where  such  reproduction  is  unauthorized,  and  further  provides  that 
in  the  absence  of  a  license  agreement  the  person  who  intends  to 
mechanically  reproduce  a  copyrighted  musical  composition  shall  give 
notice  of  such  intention  to  the  copyright  proprietor,  and  provides 
for  damages  in  case  of  his  failure  to  do  so. 

That  part  of  the  section  which  provides  that  "rules  and  regula- 
tions for  practice  and  procedure  under  this  section  shall  be  prescribed 
by  the  Supreme  Court  of  the  United  States"  is  borrowed  from  the 
bankruptcy  act. 

Section  26  confers  upon  the  courts  the  power  to  enforce  all  reme- 
dies provided  in  the  bill. 

Section  27  is  inserted  to  prevent  a  multiplicity  of  actions. 

Section  28  provides  that  a  wailful  infringement  for  profit  of  a  copy- 
right shall  be  a  misdemeanor.  Such  an  infringement  when  affecting 
a  dramatic  work  or  musical  composition  is  a  misdemeanor  under 
existing  law  and  punishable  by  imprisonment  for  a  term  not  exceed- 
ing one  year,  with  no  alternative  sentence.  This  section,  as  we  have 
it  in  the  bill,  applies  to  all  copyrights,  but  materially  modifies  the 
sentence  which  may-  be  imposed  by  adding  an  alternative  sentence, 
as  follows: 

Or  by  a  fine  of  not  less  than  one  hundred  dollars  nor  more  than  one  thousand  dollars, 
or  both,  in  the  discretion  of  the  court. 

The  existing  law  provides  that  any  person  publicly  performing  a 
dramatic  or  musical  composition  without  the  consent  of  the  proprie- 
tor of  the  copyright  shall  be  liable  for  damages  of  not  less  than  $100 
for  the  first  and  $50  for  every  subsequent  performance,  and  this 
prohibition  covers  cases  of  public  performances  where  the  perform- 
ance is  not  for  profit.    We  have  provided  in  this  section  that  where 
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the  public  performance  is  given  by  public  schools,  etc.,  for  educa- 
tional or  charitable  purposes  and  not  for  profit  it  may  be  done  with- 
out subjecting  those  who  give  the  performance  to  any  suit  for  dam- 
ages, and  we  further  provide  that  the  music  used  for  the  perform- 
ance may  be  rented,  borrowed,  or  obtained  from  public  libraries  or 
other  public  schools,  etc. 

Section  29  imposes  a  penalty  for  the  fraudulent  use  of  a  copyright 
notice  on  a  work  not  copyrighted  or  any  fraudulent  alteration  of  a 
copyright  notice. 

Section  30  prohibits  the  importation  into  the  United  States  of 
any  aritcle  bearing  a  false  notice  of  copyright  or  of  any  piratical 
copies  of  any  work  copyrighted  in  the  United  States. 

Section  31  prohibits  the  importation  into  the  United  States  of 
any  piratical  copies  or  of  any  copies  whatever  which  have  not  been 
produced  in  accordance  with  the  manufacturing  provisions  specified 
in  this  act,  but  that  except  as  regards  piratical  copies  the  probibi- 
tion  shall  not  apply  in  certian  cases,  viz: 

(a)  To  works  in  raised  characters  for  the  use  of  the  blind.  This 
is  a  reenactment  of  existing  law. 

(b)  To  foreign  newspapers  or  magazines  containing  copyright 
matter,  upon  certain  conditions.  This  is  a  substantial  reenactment 
of  existing  law. 

(c)  To  the  authorized  edition  of  a  book  in  a  foreign  language  of 
which  only  a  translation  has  been  copyrighted  in  this  country.  This, 
too,  is  the  substantial  reenactment  of  existing  law. 

Subdivisions  first  and  third  of  subsection  (d)  can  be  considered 
together.  Prior  to  the  act  of  March  3,  1891,  works  by  foreign  authors 
could  not  be  copyrighted  in  this  country  unless  the  authors  resided 
here  at  the  date  of  publication,  and  hence  the  right  of  importation 
into  this  country  was  without  limitation  or  restriction  so  far  as  the 
copyright  laws  were  concerned.  Under  the  provisions  of  that  act 
the  right  to  take  out  a  copyright  in  this  country  wTas  given  to  foreign 
authors.  That  act  as  originally  drawn  provided  that  no  books  except 
for  colleges  and  institutions  of  learning  could  be  imported  into  this 
country  without  the  consent  of  the  copyright  proprietor,  and  that 
even  for  such  institutions  of  learning  only  in  limited  numbers.  A 
compromise  was  made,  and  the  bill  as  enacted  into  law  excepted  from 
the  prohibition  of  importation  articles  named  in  paragraphs  512  to 
516,  inclusive,  of  the  MeKinley  bill.  All  these  articles,  which  include 
books  for  libraries,  institutions  of  learning,  etc.,  were  and  ever  since 
have  been  on  the  free  list  in  the  tariff  bills.  In  addition  to  these 
exceptions,  the  act  of  March  3,  1891,  excepted  from  the  prohibition 
of  importation  two  copies  of  a  book  at  any  one  time  by  any  person, 
for  use  and  not  for  sale,  upon  payment  of  the  tariff  duty. 

Another  exception,  found  in  that  law  but  not  made  in  this  bill, 
was  that  of  books,  engravings,  etc.,  printed  and  bound  and  manufac- 
tured more  than  twenty  years  before  the  date  of  importation.  The 
American  copyright  proprietors  and  publishers  insisted  that  this 
was  an  illogical  exception  and  that  no  books  copyrighted  in  this 
country  ought  to  be  imported  without  the  consent  of  the  copyright 
proprietor  here.  On  the  other  hand,  those  interested  in  libraries 
and  in  institutions  of  learning  objected  to  any  change  in  the  existing 
law,  which  gave  them  rights  of  importation.    The  committee  sought 
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to  find  a  fair  middle  ground  between  these  conflicting  interests.  The 
right  of  importation  for  individual  use  is  confined  by  the  provision 
in  the  bill  to  books  by  foreign  authors,  and  the  number  which  may 
be  imported  at  any  one  time  is  reduced  from  two  to  one ;  and  the 
privilege  heretofore  accorded  to  libraries  and  institutions  of  learning, 
etc.,  to  import  was  changed  so  that  they  could  import  only  one  book 
in  any  one  invoice,  but  no  further  restriction,  such  as  is  applied  to 
importation  for  individual  use,  was  placed  upon  the  importations 
for  libraries,  etc.  They  are  still  permitted  to  import  a  book  by  a 
foreign  author  or  a  foreign  i  eprint  of  a  book  by  an  American  author. 
Your  committee  believe  that  this  is  a  fair  and  equitable  solution  of 
this  rather  troublesome  question. 

Subdivision  second,  which  refers  to  importation  of  copyrighted 
books,  etc.,  for  the  United  States  Government,  is  reenactment  of 
existing  law  and  is,  of  course,  without  any  restriction.  Subdivision 
fourth  changes  in  some  respects  the  existing  law.  The  law  now 
provides  that  books  or  libraries  or  parts  of  libraries  and  other  house- 
hold effects  of  persons  or  families  from  foreign  countries,  if  actually 
used  abroad  by  them  not  less  than  one  year  and  not  intended  for 
any  other  person  or  persons  nor  for  sale,  are  not  prohibited  importa- 
tion and  are  on  the  free  list  in  the  tariff  bill. 

Section  32  is  a  new  provision  referring  to  seizures  of  articles  of  pro- 
hibited importation  and  permits  the  return  in  certain  cases  to  the 
country  of  export  of  books  which  can  not  be  admitted  under  the 
provisions  of  this  act. 

Section  33  is,  with  some  change  of  phraseology,  the  reenactment 
of  a  provision  found  in  the  act  of  March  3,  1891. 

Section  34  is  declaratory  of  existing  law. 

Section  35  provides  that  suits  may  be  instituted  in  the  district  of 
which  the  defendant  or  his  agent  is  an  inhabitant,  or  in  which  either 
of  them  may  be  found.  The  new  provision  "or  in  which  he  may  be 
found"  was  inserted  for  the  reason  that  to  limit  the  institution  of 
actions  to  the  district  of  which  the  defendant  is  an  inhabitant  would 
fail  to  reach  the  case  of  an  infringer  of  the  copyright  of  dramatic 
works  or  of  cit}'  directories,  etc.,  who  travels  from  State  to  State  and 
whose  real  habitation  it  might  be  difficult  to  locate. 

Section  36  practically  reenacts  section  4966  of  the  Revised  Statutes, 
as  amended- by  the  act  of  January  6,  1897,  except  for  one  important 
change.  The  act  of  January  6, 1897,  provides  that  the  defendants;  or 
any  or  either  of  them,  may  make  a  motion  in  any  other  circuit  in 
which  he  or  they  may  be  engaged  in  performing  or  representing  a 
dramatic  or  musical  composition  to  dissolve  or  set  aside  an  injunction. 
That  provision  has  been  omitted  in  this  bill  for  reasons  which  are  well 
stated  in  a  report  to  the  American  Bar  Association  of  its  committee  of 
copyright : 

For  some  reason  the  act  of  1897  provided  (and  this  provision  has  been  repeated)  that 
where  a  defendant  was  brought  before  a  circuit  court  in  the  district  where  the 
violation  of  the  injunction  was  alleged  to  have  been  committed,  that  he  might  not  only- 
excuse  his  contempt,  if  he  could,  but  he  might  also,  at  the  same  time  and  before  the 
same  court,  move  to  dissolve  the  original  injunction.  If  the  court  was  satisfied  that, 
although  the  defendant  was  in  contempt  of  the  original  injunction,  the  original  injunc- 
tion should  never  have  been  granted,  the  court  hearing  the  motion  for  contempt  was 
given  the  power  to  dissolve  the  original  injunction,  and  thus  reverse  the  decision  of  the 
original  trial  court,  not  on  appeal,  but  on  a  motion  from  the  defendant  remote  from  the 
place  of  the  original  trial,  in  the  absence  of  the  evidence  presented  at  the  original  trial, 
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before  a  different  judge,  in  a  different  court,  and  under  circumstances  and  conditions 
which  would  make  it  quite  impossible  that  the  judge  asked  to  dissolve  the  injunction 
could  have  as  complete,  intelligent,  and  satisfactory  a  comprehension  of  the  situation 
as  the  original  court  which  granted  the  injunction,  j 

Section  37  is  a  reenactment  of  a  provision  found  in  the  act  of  Janu- 
ary 6,  1897,  with  the  omission  of  the  words  "to  dissolve." 

Section  38  is  a  reenactment  of  section  699  of  the  Revised  Statutes. 

Section  39  is  a  reenactment  of  section  4968  of  the  Revised  Statutes, 
except  that  the  time  limit  for  the  bringing  of  proceedings  is  made  three 
years  instead  of  two.   ^  - 

Section  40  reenacts  section  972  of  the  Revised  Statutes.  The  pro- 
vision for  full  costs,  which  is  found  in  the  existing  law,  is  necessary  in 
view  of  the  provisions  of  section  968  of  the  Revised  Statutes,  for  under 
that  statute  when  a  plaintiff  brings  an  action  in  a  circuit  court  and 
recovers  less  than  the  sum  or  value  of  $500,  exclusive  of  costs,  in  a  case 
which  can  not  be  brought  there  unless  the  amount  in  dispute,  exclusive 
of  costs,  exceeds  said  sum  or  value,  he  shall  not  be  allowed,  but  at  the 
discretion  of  the  court  shall  be  adjudged  to  pay,  costs.  This  section 
further  provides  that  the  court  may  award  to  the  prevailing  party  a 
reasonable  counsel  fee  as  part  of  the  costs. 

Section  41  is  not  intended  to  change  in  an}r  way  existing  law,  but' 
simply  to  recognize  the  distinction,  long  established,  between  the 
material  object  and  the  right  to  produce  copies  thereof.  The  con- 
cluding clause  in  the  section,  that  "nothing  in  this  act  shall  be 
deemed  to  forbid,  prevent,  or  restrict  the  transfer  of  any  copy  of  a 
work  copyrighted  under  this  act  the  possession  of  which  has  been 
lawfully  obtained,"  is  inserted  in  order  to  make  it  clear  that  there  is 
no  intention  to  enlarge  in  any  way  the  construction  to  be  given  to  the 
word  "vend"  in  the  first  section  of  the  bill.  Your  committee  feel 
that  it  would  be  most  unwise  to  permit  the  copyright  proprietor  to 
exercise  any  control  whatever  over  the  article  which  is  the  subject  of 
copyright  after  said  proprietor  has  made  the  first  sale. 

Section  42  deals  with  the  matter  of  the  transfer  of  the  copyright. 
Some  doubt  has  been  expressed  as  to  the  right  to  conve}^  a  copyright 
in  mortgage.  Your  committee  saw  no  reason  why  such  a  right 
should  not  be  recognized. 

Section  43  refers  to  assignments  executed  in  foreign  countries.  It 
was  thought  better  in  such  case  to  provide  that  the  assignment 
should  be  acknowledged  before  a  consular  officer  or  secretary  of 
legation  of  the  United  States  and  that  the  certificate  of  such  acknowl- 
edgment should  be  'made  prima  facie  evidence  of  the  execution  of 
the  instrument. 

Section  44  provides  for  tne  recording  or  such  assignments  and 
makes  such  record  constructive  notice. 

Section  45  provides  for  the  issuing  of  a  certificate  under  the  seal 
of  the  copyright  office. 

Section  46  allows  the  purchaser  of  the  copyright  to  substitute  his 
name  for  the  name  of  the  author  in  the  notice,  and  is  new  legislation. 

Section  47  reenacts,  with  slight  change  of  phraseology,  section 
4948  of  the  Revised  Statutes. 

Section  48  reenacts  existing  law,  but  increases  the  salary  of  the 
register  of  copyrights,  which  is  now  at  the  rate  of  $3,000  per  annum, 
to  $4,000,  and  the  assistant  register  of  copyrights  from  $2,500  per 
annum  to  $3,000  per  annum,  and  specifically  authorizes  by  law  the 
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librarian  to  appoint  such  subordinate  assistants  to  the  register  as 
may  from  time  to  time  be  authorized  by  law. 

Section  49  is  new  legislation  and  provides  for  the  deposit  of  all 
moneys  received  by  the  register  and  a  monthly  report  of  the  same 
and  permits  the  register  to  deposit  in  the  Treasury  annually  any 
sums  received  which  it  has  not  been  possible  to  apply  as  copyright 
fees  or  to  return  to  the  remitters. 

Section  50  changes  existing  law  by  providing  that  the  bond  now 
given  by  the  register  of  copyrights  to  the  librarian  shall  be  given  to 
the  United  States. 

Section  51  simply  provides  for  the  making  and  printing  of  an 
annual  report. 

Section  52  continues  in  use  the  present  seal  of  the  cop}^right  office. 

Section  53  provides  for  the  making  of  rules  and  regulations  and 
does  not  confer  upon  the  register  any  judicial  functions. 

Section  54  provides  for  the  keeping  of  record  books  and  to  make 
entry  in  said  books  of  all  deposits  of  copies  or  works. 

Section  55  is  an  administrative  section  covering  the  work  of  the 
copyright  office  under  this  act,  and  provides  for  the  form  and  issuance 
of  a  certificate  and  that  said  certificate  shall  be  deemed  in  any  court 
as  prima  facie  evidence  of  the  facts  stated  therein. 

Section  56  provides  for  fully  indexing  all  copyright  registrations 
and  assignments  and  the  printing  at  periodic  intervals  of  a  catalogue 
of  the  titles  of  articles  deposited  and  registered,  and  such  catalogues 
of  copyright  entries  and  the  index  volumes  shall  be  deemed  in  any 
court  as  prima  fa'cie  evidence  of  the  facts  stated  therein  as  regards 
any  copyright  registration.  The  section  further  provides  thai  the 
register  of  copyrights,  if  he  deem  it  expedient,  may  then  destroy  the 
original  manuscript  and  catalogue  cards. 

Section  57  provides  for  the  distribution  to  the  collectors  of  cus- 
toms and  to  the  postmasters  of  all  offices  receiving  foreign  mails  copies 
of  such  catalogues,  and  provides  for  the  sale  to  parties  desiring  them 
of  copies  of  such  catalogues.  All  money  derived  from  such  sales  must, 
under  this  section,  be  accounted  for  and  paid  into  the  Treasury  of  the 
United  States. 

Section  58  provides  that  the  public  may  have  the  right  to  inspect 
the  record  books  and  works  deposited  in  the  copyright  office  and  may 
make  copies  of  entries  made  in  such  record  books. 

Section  59  provides  for  a  transfer  of  books  and  other  articles  not 
needed  in  the  copyright  office  to  certain  government  libraries. 

Section  60  is  inserted  for  the  following  reason:  The  Librarian  of 
Congress  states  that  the  volume  of  the  copyright  deposits  is  now 
enormous  and  more  than  200,000  articles  a  year  are  now  being  added 
to  the  great  accumulation.  Many  of  these  articles  are  valuable  to  the 
library  and  are  used  by  it.  The  rest  remain  in  the  cellar,  and  the 
accumulations  there  number  two  millions  of  articles.  There  are 
many  articles  there  that  would  be  useful  in  other  government  libraries. 
Some  might  be  used  in  exchange  for  other  articles.  The  remainder 
are  a  heavy  charge  upon  the  Government  for  storage  and  care,  with- 
out any  corresponding  benefit. 

The  impression  that  the  deposited  articles  are  a  part  of  the  record 
and  are  necessary  evidence  of  the  thing  copyrighted  is  not  well 
founded.  In  the  last  thirty-eight  years  there  have  been  only  five 
cases  in  which  articles  deposited  have  been  taken  into  court,  and  it 
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is  said  that  in  none  of  these  cases  was  there  any  necessity  for  such 
use  of  the  deposited  article.  It  is  believed  by  your  committee  that 
the  suggestions  of  the  Librarian  of  Congress  embodied  in  these  two 
sections  are  wise  ones  and  that  the  rights  of  all  parties  interested 
are  carefully  safeguarded. 

Section  61  provides  for  fees.  Under  existing  law  the  fee  for 
recording  title,  etc.,  is  50  cents  and  the  fee  for  the  certificate,  if 
called  for,  is  also  50  cents.  Section  61  provides  for  the  issuing  of  a 
certificate  as  a  matter  of  course  and  makes  the  fee  just  what  it  would 
be  under  existing  law  if  the  certificate  was  called  for.. 

It  was  felt  by  your  committee  that  this  fee  of  $1  would  be  a  burden 
to  photographic  establishments,  which  applied  for  many  thousand 
copyrights,  and  so  we  provided  that  in  the  case  of  photographs  the 
entire  fee  should  be  50  cents  unless  a  certificate  was  requested .  Under 
existing  law  the  fee  for  recording  and  certifying  any  instrument 
was  $1.  The  provision  in  the  present  bill  makes  that  fee  depend 
upon  the  length  of  the  instrument.  Certain  other  fees,  for  search, 
etc.,  are  new,  as  is  the  fee  for  recording  notice  required  to  be  fur- 
nished by  the  provisions  of  the  bill  regarding  the  reproduction  of 
music  by  mechanical  means.  The  proviso  regarding  one  registra- 
tion fee  in  case  of  several  volumes  of  any  work  is  new,  but  is  believed 
to  be  in  the  interest  of  the  public. 

Section  62  places  an  interpretation  and  construction  upon  the  use 
of  certain  words. 

Section  63,  the  repealing  clause,  allows  actions  now  pending  in 
the  courts  of  the  United  States  or  actions  which  may  be  hereafter 
instituted  for  any  infringement  of  a  copyright  committed  before 
the  passage  of  this  act  to  be  instituted,  and  in  both  such  cases  to  be 
prosecuted  to  a  conclusion  in  the  manner  heretofore  provided  by  law 
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An  Act  To  amend  and  consolidate  the  Acts  respecting  copyright. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  any  person  entitled 
thereto,  upon  complying  with  the  provisions  of  this  Act,  shall  have 
the  exclusive  right : 

(a)  To  print,  reprint,  publish,  copy,  and  vend  the  copyrighted 
work; 

(b)  To  translate  the  copyrighted  work  into  other  languages  or  dia- 
lects, or  make  any  other  version  thereof,  if  it  be  a  literary  work;  to 
dramatize  it  if  it  be  a  nondramatic  work;  to  convert  it  into  a  novel 
or  other  nondramatic  work  if  it  be  a  drama ;  to  arrange  or  adapt  it  if  it 
be  a  musical  work;  to  complete,  execute,  and  finish  it  if  it  be  a  model 
or  design  for  a  work  of  art  ; 

(c)  To  deliver  or  authorize  the  delivery  of  the  copyrighted  work  in 
public  for  profit  if  it  be  a  lecture,  sermon,  address,  or  similar  pro- 
duction ; 

(d)  To  perform  or  represent  the  copyrighted  work  publicly  if  it  be 
a  drama  or,  if  it  be  a  dramatic  work  and  not  reproduced  in  copies  for 
sale,  to  vend  any  manuscript  or  any  record  whatsoever  thereof;  to 
make  or  to  procure  the  making  of  any  transcription  or  record  thereof 
by  or  from  which,  in  whole  or  in  part,  it  may  in  any  manner  or  by  any 
method  be  exhibited,  performed,  represented,  produced,  or  repro- 
duced; and  to  exhibit,  perform,  represent,  produce,  or  reproduce  it 
in  any  manner  or  by  any  method  whatsoever  ; 

(e)  To  perform  the  copyrighted  work  publicly  for  profit  if  it  be  a 
musical  composition  and  for  the  purpose  of  public  performance  for 
profit;  and  for  the  purposes  set  forth  in  subsection  (a)  hereof,  to 
make  any  arrangement  or  setting  of  it  or  of  the  melody  of  it  in  any 
system  of  notation  or  any  form  of  record  in  which  the  thought  of  an 
author  may  be  recorded  and  from  which  it  may  be  read  or  repro- 
duced: Provided,  That  the  provisions  of  this  Act,  so  far  as  they 
secure  copyright  controlling  the  parts  of  instruments  serving  to  repro- 
duce mechanically  the  musical  work,  shall  include  only  compositions 
published  and  copyrighted  after  this  Act  goes  into  effect,  and  shall  not 
include  the  works  of  a  foreign  author  or  composer  unless  the  foreign 
state  or  nation  of  which  such  author  or  composer  is  a  citizen  or  subject 
grants,  either  by  treaty,  convention,  agreement,  or  law,  to  citizens  of 
the  United  States  similar  rights:  And  provided  further,  and  as  a  con- 
dition  of  extending  the  copyright  control  to  such  mechanical  reproduc- 
tions, That  whenever  the  owner  of  a  musical  copyright  has  used  or 
permitted  or  knowingly  acquiesced  in  the  use  of  the  copyrighted 
work  upon  the  parts  of  instruments  serving  to  reproduce  mechanically 
the  musical  work,  any  other  person  may  make  similar  use  of  the 
copyrighted  work  upon  the  payment  to  the  copyright  proprietor  of  a 
royalty  of  two  cents  on  each  such  part  manufactured,  to  be  paid  by 
the  manufacturer  thereof;  and  the  copyright  proprietor  may  require, 
and  if  so  the  manufacturer  shall  furnish,  a  report  under  oath  on  the 
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twentieth  day  of  eachmonth  on  the  number  of  parts  of  instruments  man- 
ufactured during  the  previous  month  serving  to  reproduce  mechanic- 
ally said  musical  work,  and  royalties  shall  be  due  on  the  parts  manu- 
factured during  any  month  upon  the  twentieth  of  the  next  succeeding 
month.  The  payment  of  the  royalty  provided  for  by  this  section 
shall  free  the  articles  or  devices  for  which  such  royalty  has  been  paid 
from  further  contribution  to  the  copyright  except  in  case  of  public 
performance  for  profit :  And  provided  further,  That  it  shall  be  the 
duty  of  the  copyright  owner,  if  he  uses  the  musical  composition  him- 
self for  the  manufacture  of  parts  of  instruments  serving  to  reproduce 
mechanically  the  musical  work,  or  licenses  others  to  do  so,  to  file  notice 
thereof,  accompanied  by  a  recording  fee,  in  the  Copyright  Office,  and 
any  failure  to  file  such  notice  shall  be  a  complete  defense  to  any  suit, 
action,  or  proceeding  for  any  infringement  of  such  copyright. 

In  case  of  the  failure  of  such  manufacturer  to  pay  to  the  copyright 
proprietor  within  thirty  days  after  demand  in  writing  the  full  sum 
of  royalties  due  at  said  rate  at  the  date  of  such  demand  the  court 
may  award  taxable  costs  to  the  plaintiff  and  a  reasonable  counsel 
fee,  and  the  court  may,  in  its  discretion,  enter  judgment  therein  for 
any  sum  in  addition  over  the  amount  found  to  be  due  as  royalty  in 
accordance  with  the  terms  of  this  Act,  not  exceeding  three  times 
such  amount. 

The  reproduction  or  rendition  of  a  musical  composition  by  or  upon 
coin-operated  machines  shall  not  be  deemed  a  public  performance 
for  profit  unless  a  fee  is  charged  for  admission  to  the  place  where 
such  reproduction  or  rendition  occurs. 

Sec.  2.  That  nothing  in  this  Act  shall  be  construed  to  annul  or 
limit  the  right  of  the  author  or  proprietor  of  an  unpublished  work, 
at  common  law  or  in  equity,  to  prevent  the  copying,  publication,  or 
use  of  such  unpublished  work  without  his  consent,  and  to  obtain 
damages  therefor. 

Sec.  3.  That  the  copyright  provided  by  this  Act  shall  protect  all 
the  copyrightable  component  parts  of  the  work  copyrighted,  and  all 
matter  therein  in  which  copyright  is  already  subsisting,  but  without 
extending  the  duration  or  scope  of  such  copyright.  The  copyright 
upon  composite  works  or  periodicals  shall  give  to  the  proprietor 
thereof  all  the  rights  in  respect  thereto  which  he  would  have  if  each 
part  were  individually  copyrighted  under  this  Act. 

Sec.  4.  That  the  works  for  which  copyright  may  be  secured 
under  this  Act  shall  include  all  the  writings  of  an  author. 

Sec.  5.  That  the  application  for  registration  shall  specify  to  which 
of  the  following  classes  the  work  in  which  copyright  is  claimed 
belongs : 

(a)  Books,  including  composite  and  cyclopaedic  works,  directories, 
gazetteers,  and  other  compilations; 

(b)  Periodicals,  including  newspapers; 

(c)  Lectures,  sermons,  addresses,  prepared  for  oral  delivery; 

(d)  Dramatic  or  dramatico-musical  compositions; 

(e)  Musical  compositions; 

(f)  Maps; 

(g)  Works  of  art;  models  or  designs  for  works  of  art; 

(h)  Reproductions  of  a  work  of  art; 

(i)  Drawings  or  plastic  works  of  a  scientific  or  technical  character; 
(j)  Photographs; 
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(k)  Prints  and  pictorial  illustrations: 

Provided,  nevertheless,  That  the  above  specifications  shall  not  be 
held  to  limit  the  subject-matter  of  copyright  as  defined  in  section 
four  of  this  Act,  nor  shall  any  error  in  classification  invalidate  or 
impair  the  copyright  protection  secured  under  this  Act. 

Sec.  6.  That  compilations  or  abridgements,  adaptations,  arrange- 
ments, dramatizations,  translations,  or  other  versions  of  works  in 
the  public  domain,  or  of  copyrighted  works  when  produced  with 
the  consent  of  the  proprietor  of  the  copyright  in  such  works,  or 
works  republished  with  new  matter,  shall  be  regarded  as  new  works 
subject  to  copyright  under  the  provisions  of  this  Act;  but  the  publi- 
cation of  any  such  new  works  shall  not  affect  the  force  or  validity 
of  any  subsisting  copyright  upon  the  matter  employed  or  any  part 
thereof,  or  be  construed  to  imply  an  exclusive  right  to  such  use  of 
the  original  works,  or  to  secure  or  extend  copyright  in  such  original 
works. 

Sec.  7.  That  no  copyright  shall  subsist  in  the  original  text  of  any 
work  which  is  in  the  public  domain,  or  in  any  work  which  was  pub- 
lished in  this  country  or  any  foreign  country  prior  to  the  going  into 
effect  of  this  Act  and  has  not  been  already  copyrighted  in  the  United 
States,  or  in  any  publication  of  the  United  States  Government,  or 
any  reprint,  in  whole  or  in  part,  thereof:  Provided,  however,  That 
the  publication  or  republication  by  the  Government,  either  separately 
or  in  a  public  document,  of  any  material  in  which  copyright  is  sub- 
sisting shall  not  be  taken  to  cause  any  abridgement  or  annulment 
of  the  copyright  or  to  authorize  any  use  or  appropriation  of  such 
copyright  material  without  the  consent  of  the  copyright  proprietor. 

Sec.  8.  That  the  author  or  proprietor  of  any  work  made  the 
subject  of  copyright  by  this  Act,  or  his  executors,  administrators, 
or  assigns,  shall  have  copyright  for  such  work  under  the  conditions 
and  for  the  terms  specified  in  this  Act:  Provided,  however,  That  the 
copyright  secured  by  this  Act  shall  extend  to  the  work  of  an  author 
or  proprietor  who  is  a  citizen  or  subject  of  a  foreign  state  or  nation, 
only: 

(a)  When  an  alien  author  or  proprietor  shall  be  domiciled  within 
the  United  States  at  the  time  of  the  first  publication  of  his  work;  or 

(b)  When  the  foreign  state  or  nation  of  which  such  author  or  pro- 
prietor is  a  citizen  or  subject  grants,  either  by  treaty,  convention, 
agreement,  or  law,  to  citizens  of  the  United  States  the  benefit  or 
copyright  on  substantially  the  same  basis  as  to  its  own  citizens,  or 
copyright  protection  substantially  equal  to  the  protection  secured 
to  such  foreign  author  under  this  Act  or  by  treaty;  or  when  such 
foreign  state  or  nation  is  a  party  to  an  international  agreement 
which  provides  for  reciprocity  in  the  granting  of  copyright,  by  the 
terms  of  which  agreement  the  United  States  may,  at  its  pleasure, 
become  a  party  thereto. 

The  existence  of  the  reciprocal  conditions  aforesaid  shall  be  deter- 
mined by.  the  President  of  the  United  States,  by  proclamation  made 
from  time  to  time,  as  the  purposes  of  this  Act  may  require. 

Sec.  9.  That  any  person  entitled  thereto  by  this  Act  may  secure 
copyright  for  his  work  by  publication  thereof  with  the  notice  of  copy- 
right required  by  this  Act;  and  such  notice  shall  be  affixed  to  each 
copy  thereof  published  or  offered  for  sale  in  the  United  States  by 
authority  of  the  copyright  proprietor,  except  in  the  case  of  books 
seeking  ad  interim  protection  under  section  twenty-one  of  this  Act. 
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Sec.  10.  That  such  person  may  obtain  registration  of  his  claim  to 
copyright  by  complying  with  the  provisions  of  this  Act,  including 
the  deposit  of  copies,  and  upon  such  compliance  the  register  of  copy- 
rights shall  issue  to  him  the  certificate  provided  for  in  section  fifty- 
five  of  this  Act. 

Sec.  11.  That  copyright  may  also  be  had  of  the  works  of  an  author 
of  which  copies  are  not  reproduced  for  sale,  by  the  deposit,  with  claim 
of  copyright,  of  one  complete  copy  of  such  work  if  it  be  a  lecture  or 
similar  production  or  a  dramatic  or  musical  composition;  of  a  photo- 
graphic print  if  the  work  be  a  photograph;  or  of  a  photograph  or 
other  identifying  reproduction  thereof  if  it  be  a  work  of  art  or  a 
plastic  work  or  drawing.  But  the  privilege  of  registration  of  copy- 
right secured  hereunder  shall  not  exempt  the  copyright  proprietor 
from  the  deposit  of  copies  under  sections  twelve  and  thirteen  of  this 
Act  where  the  work  is  later  reproduced  in  copies  for  sale. 

Sec.  12.  That  after  copyright  has  been  secured  by  publication 
of  the  work  with  the  notice  of  copyright  as  provided  in  section  nine 
of  this  Act,  there  shall  be  promptly  deposited  in  the  copyright  office 
or  in  the  mail  addressed  to  the  register  of  copyrights,  Washington, 
District  of  Columbia,  two  complete  copies  of  the  best  edition  thereof 
then  published,  which  copies,  if  the  work  be  a  book  or  periodical, 
shall  have  been  produced  in  accordance  with  the  manufacturing  pro- 
visions specified  in  section  fifteen  of  this  Act;  or  if  such  work  be  a 
contribution  to  a  periodical,  for  which  contribution  special  registra- 
tion is  requested,  one  copy  of  the  issue  or  issues  containing 'such  con- 
tribution; or  if  the  work  is  not  reproduced  in  copies  for  sale,  there 
shall  be  deposited  the  copy,  print,  photograph,  or  other  identifying 
reproduction  provided  by  section  eleven  of  this  Act,  such  copies  or 
copy,  print,  photograph,  or  other  reproduction  to  be  accompanied 
in  each  case  by  a  claim  of  copyright.  No  action  or  proceeding  shall 
be  maintained  for  infringement  of  copyright  in  any  work  until  the 
provisions  of  this  Act  with  respect  to  the  deposit  of  copies  and  regis- 
tration of  such  work  shall  have  been  complied  with. 

Sec.  13.  That  should  the  copies  called  for  by  section  twelve  of 
this  Act  not  be  promptly  deposited  as  herein  provided,  the  register 
of  copyrights  may  at  any  time  after  the  publication  of  the  work, 
upon  actual  notice,  require  the  proprietor  of  the  copyright  to  deposit 
them,  and  after  the  said  demand  shall  have  been  made,  in  default  of 
the  deposit  of  copies  of  the  work  within  three  months  from  any  part 
of  the  United  States,  except  an  outlying  territorial  possession  of  the 
United  States,  or  within  six  months  from  any  outlying  territorial 
possession  of  the  United  States,  or  from  any  foreign  country,  the 
proprietor  of  the  copyright  shall  be  liable  to  a  fine  of  one  hundred 
dollars  and  to  pay  to  the  Library  of  Congress  twice  the  amount  of  the 
retail  price  of  the  best  edition  of  the  work,  and  the  copyright  shall 
become  void. 

Sec.  14.  That  the  postmaster  to  whom  are  delivered  the  articles 
deposited  as  provided  in  sections  eleven  and  twelve  of  this  Act  shall, 
if  requested,  give  a  receipt  therefor  and  shall  mail  them  to  their 
destination  without  cost  to  the  copyright  claimant. 

Sec.  15.  That  of  the  printed  book  or  periodical  specified  in  section 
five,  subsections  (a)  and  (b)  of  this  Act,  except  the  original  text  of  a 
book  of  foreign  origin  in  a  language  or  languages  other  than  English, 
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the  text  of  all  copies  accorded  protection  under  this  Act,  except  as 
below  provided,  shall  be  printed  from  type  set  within  the  limits  of 
the  United  States,  either  by  hand  or  by  the  aid  of  any  kind  of  type- 
setting machine,  or  from  plates  made  within  the  limits  of  the  United 
States  from  type  set  therein,  or,  if  the  text  be  produced  by  litho- 
graphic process,  or  photo-engraving  process,  then  by  a  process  wholly 
performed  within  the  limits  of  the  United  States,  and  the  printing  of 
the  text  and  binding  of  the  said  book  shall  be  performed  within  the 
limits  of  the  United  States;  which  requirements  shall  extend  also 
to  the  illustrations  within  a  book  consisting  of  printed  text  and 
illustrations  produced  by  lithographic  process,  or  photo-engraving 
process,  and  also  to  separate  lithographs  or  photo-engravings,  except 
where  in  either  case  the  subjects  represented  are  located  in  a  foreign 
country  and  illustrate  a  scientific  work  or  reproduce  a  work  of  art; 
but  they  shall  not  apply  to  works  in  raised  characters  for  the  use  of 


other  than  English,  or  to  books  published  abroad  in  the  English 
language  seeking  ad  interim  protection  under  this  Act. 

Sec.  16.  That  in  the  case  of  the  book  the  copies  so  deposited  shall 
be  accompanied  by  an  affidavit,  under  the  official  seal  of  any  officer 
authorized  to  administer  oaths  within  the  United  States,  duly  made 
by  the  person  claiming  copyright  or  by  his  duly  authorized  agent  or 
representative  residing  in  the  United  States,  or  by  the  printer  who 
has  printed  the  book,  setting  forth  that  the  copies  deposited  have 
been  printed  from  type  set  within  the  limits  of  the  United  States  or 
from  plates  made  within  the  limits  of  the  United  States  from  type 
set  therein;  or,  if  the  text  be  produced  by  lithographic  process,  or 
photo-engraving  process,  that  such  process  was  wholly  performed 
within  the  limits  of  the  United  States,  and  that  the  printing  of  the 
text  and  binding  of  the  said  book  have  also  been  performed  within 
the  limits  of  the  United  States.  Such  affidavit  shall  state  also  the 
place  where  and  the  establishment  or  establishments  in  which  such 
type  was  set  or  plates  were  made  or  lithographic  process,  or  photo- 
engraving process  or  printing  and  binding  were  performed  and  the 
date  of  the  completion  of  the  printing  of  the  book  or  the  date  of 
publication. 

Sec.  17.  That  any  person  who,  for  the  purpose  of  obtaining 
registration  of  a  claim  to  copyright,  shall  knowingly  make  a  false 
affidavit  as  to  his  having  complied  with  the  above  conditions  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  punished  by  a  fine  of  not  more  than  one  thousand  dollars, 
and  all  of  his  rights  and  privileges  under  said  copyright  shall  thereafter 
be  forfeited. 

Sec.  18.  That  the  notice  of  copyright  required  by  section  nine  of 
this  Act  shall  consist  either  of  the  word  " Copyright"  or  the  abbre- 
viation "Coj>r.",  accompanied  by  the  name  of  the  copyright  pro- 
prietor, and  if  the  work  be  a  printed  literary,  musical,  or  dramatic 
work,  the  notice  shall  include  also  the  year  in  which  the  copyright 
was  secured  by  publication.  In  the  case,  however,  of  copies  of 
works  specified  in  subsections  (f)  to  (k),  inclusive,  of  section  five  of 
this  Act,  the  notice  may  consist  of  the  letter  C  inclosed  within  a 
circle,  thus:  (S),  accompanied  by  the  initials,  monogram,  mark, 
or  symbol  of  the  copyright  proprietor:  Provided,  That  on  some 
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accessible  portion  of  such  copies  or  of  the  margin,  back,  permanent 
base,  or  pedestal,  or  of  the  substance  on  which  such  copies  shall  be 
mounted,  his  name  shall  appear.  But  in  the  case  of  works  in  which 
copyright  is  subsisting  when  this  Act  shall  go  into  effect,  the  notice 
of  copyright  may  be  either  in  one  of  the  forms  prescribed  herein  or 
in  one  of  those  prescribed  by  the  Act  of  June  eighteenth,  eighteen 
hundred  and  seventy-four. 

Sec.  19.  That  the  notice  of  copyright  shall  be  applied,  in  the  case 
of  a  book  or  other  printed  publication,  upon  its  title-page  or  the  page 
immediately  following,  or  if  a  periodical  either  upon  the  title-page  or 
upon  the  first  page  of  text  of  each  separate  number  or  under  the  title 
heading,  or  if  a  musical  work  either  upon  its  title-page  or  the  first 
page  of  music :  Provided,  That  one  notice  of  copyright  in  each  volume 
or  in  each  number  of  a  newspaper  or  periodical  published  shall 
suffice. 

Sec.  20.  That  where  the  copyright  proprietor  has  sought  to  comply 
with  the  provisions  of  this  Act  with  respect  to  notice,  the  omission  by 
accident  or  mistake  of  the  prescribed  notice  from  a  particular  copy 
or  copies  shall  not  invalidate  the  copyright  or  prevent  recovery  for 
infringement  against  any  person  who,  after  actual  notice  of  the 
copyright,  begins  an  undertaking  to  infringe  it,  but  shall  prevent  the 
recovery  of  damages  against  an  innocent  infringer  who  has  been 
misled  by  the  omission  of  the  notice;  and  in  a  suit  for  infringement 
no  permanent  injunction  shall  be  had  unless  the  copyright  proprietor 
shall  reimburse  to  the  innocent  infringer  his  reasonable  outlay 
innocently  incurred  if  the  court,  in  its  discretion,  shall  so  direct. 

Sec.  21.  That  in  the  case  of  a  book  published  abroad  in  the  Eng- 
lish language  before  publication  in  this  country,  the  deposit  in  the 
copyright  office,  not  later  than  thirty  days  after  its  publication 
abroad,  of  one  complete  copy  of  the  foreign  edition,  with  a  request 
for  the  reservation  of  the  copyright  and  a  statement  of  the  name 
and  nationality  of  the  author  and  of  the  copyright  proprietor  and 
of  the  date  of  publication  of  the  said  book,  shall  secure  to  the  author 
or  proprietor  an  ad  interim  copyright,  which  shall  have  all  the  force 
and  effect  given  to  copyright  by  this  Act,  and  shall  endure  until  the 
expiration  of  thirty  days  after  such  deposit  in  the  copyright  office. 

Sec.  22.  That  whenever  within  the  period  of  such  ad  interim  pro- 
tection an  authorized  edition  of  such  book  shall  be  published  within 
the  United  States,  in  accordance  with  the  manufacturing  provi- 
sions specified  in  section  fifteen  of  this  Act,  and  whenever  the  pro- 
visions of  this  Act  as  to  deposit  of  copies,  registration,  filing  of  affi- 
davit, and  the  printing  of  the  copyright  notice  shall  have  been  duly 
complied  with,  the  copyright  shall  be  extended  to  endure  in  such 
book  for  the  full  term  elsewhere  provided  in  this  Act. 

Sec.  23.  That  the  copyright  secured  by  this  Act  shall  endure  for 
twenty-eight  years  from  the  date  of  first  publication,  whether  the 
copyrighted  work  bears  the  author's  true  name  or  is  published  anony- 
mously or  under  an  assumed  name:  Provided,  That  in  the  case  of 
any  posthumous  work  or  of  any  periodical,  cyclopedic,  or  other  Com- 
posite work  upon  which  the  copyright  was  originally  secured  by  the 
proprietor  thereof,  or  of  any  work  copyrighted  by  a  corporate  body 
(otherwise  than  as  assignee  or  licensee  of  the  individual  author)  or 
by  an  employer  for  whom  such  work  is  made  for  hire,  the  proprietor 
of  such  copyright  shall  be  entitled  to  a  renewal  and  extension  of 
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the  copyright  in  such  work  for  the  further  term  of  twenty-eight 
years  when  application  for  such  renewal  and  extension  shall  have 
been  made  to  the  copyright  office  and  duty  registered  therein  within 
one  year  prior  to  the  expiration  of  the  original  term  of  copyright : 
And  provided  further ,  That  in  the  case  of  any  other  copyrighted  work, 
including  a  contribution  by  an  individual  author  to  a  periodical  or  to  a 
cyclopedic  or  other  composite  work  when  such  contribution  has  been 
separately  registered,  the  author  of  such  work,  if  still  living,  or  the 
widow,  widower,  or  children  of  the  author,  if  the  author  be  not  hving, 
or  if  such  author,  widow,  widower,  or  children  be  not  living,  then 
the  author's  executors,  or  in  the  absence  of  a  will,  his  next  of  kin 
shall  be  entitled  to  a  renewal  and  extension  of  the  copyright  in  such 
work  for  a  further  term  of  twenty-eight  years  when  application  for 
such  renewal  and  extension  shall  have  been  made  to  the  copyright 
office  and  duly  registered  therein  within  one  year  prior  to  the  expi- 
ration of  the  original  term  of  copyright:  And  provided  further,  That 
in  default  of  the  registration  of  such  application  for  renewal  and 
extension,  the  copyright  in  any  work  shall  determine  at  the  expira- 
tion of  twenty-eight  years  from  first  publication. 

Sec.  24.  That  the  copyright  subsisting  in  any  work  at  the  time 
when  this  Act  goes  into  effect  may,  at  the  expiration  of  the  term 
provided  for  under  existing  law,  be  renewed  and  extended  by  the 
author  of  such  work  if  still  living,  or  the  widow,  widower,  or  children 
of  the  author,  if  the  author  be  not  living,  or  if  such  author,  widow, 
widower,  or  children  be  not  living,  then  by  the  author's  executors,  or 
in  the  absence  of  a  will,  his  next  of  kin,  for  a  further  period  such  that 
the  entire  term  shall  be  equal  to  that  secured  by  this  Act,  including 
the  renewal  period:  Provided,  however,  That  if  the  work  be  a  com- 
posite work  upon  which  copyright  was  originally  secured  by  the  pro- 
prietor thereof,  then  such  proprietor  shall  be  entitled  to  the  privilege 
of  renewal  and  extension  granted  under  this  section:  Provided,  That 
application  for  such  renewal  and  extension  shall  be  made  to  the 
copyright  office  and  duly  registered  therein  within  one  year  prior  to 
the  expiration  of  the  existing  term. 

Sec.  25.  That  if  any  person  shall  infringe  the  copyright  in  any 
work  protected  under  the  copyright  laws  of  the  United  States  such 
person  shall  be  liable : 

(a)  To  an  injunction  restraining  such  infringement; 

(b)  To  pay  to  the  copyright  proprietor  such  damages  as  the  copy- 
right proprietor  may  have  suffered  due  to  the  infringement,  as  well 
as  all  the  profits  which  the  infringer  shall  have  made  from  such 
infringement,  and  in  proving  profits  the  plaintiff  shall  be  required  to 
prove  sales  only  and  the  defendant  shall  be  required  to  prove  every 
element  of  cost  which  he  claims,  or  in  lieu  of  actual  damages  and 
profits  such  damages  as  to  the  court  shall  appear  to  be  just,  and  in 
assessing  such  damages  the  court  may,  in  its  discretion,  allow  the 
amounts  as  hereinafter  stated,  but  in  the  case  of  a  newspaper  repro- 
duction of  a  copyrighted  photograph  such  damages  shall  not  exceed 
the  sum  of  two  hundred  dollars  nor  be  less  than  the  sum  of  fifty 
dollars,  and  such  damages  shall  in  no  other  case  exceed  the  sum  of 
five  thousand  dollars  nor  be  less  than  the  sum  of  two  hundred  and 
fifty  dollars,  and  shall  not  be  regarded  as  a  penalty: 

First.  In  the  case  of  a  painting,  statue,  or  sculpture,  ten  dollars 
for  every  infringing  copy  made  or  sold  by  or  found  in  the  possession 
of  the  infringer  or  his  agents  or  employees; 
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Second.  In  the  case  of  any  work  enumerated  in  section  five  of  this 
Act,  except  a  painting,  statue,  or  sculpture,  one  dollar  for  every 
infringing  copy  made  or  sold  by  or  found  in  the  possession  of  the 
infringer  or  his  agents  or  employees ; 

Third.  In  the  case  of  a  lecture,  sermon,  or  address,  fifty  dollars  for 
every  infringing  delivery; 

Fourth.  In  the  case  of  a  dramatic  or  dramatico-musical  or  a  choral 
or  orchestral  composition,  one  hundred  dollars  for  the  first  and  fifty 
dollars  for  every  subsequent  infringing  performance;  in  the  case  of 
other  musical  compositions,  ten  dollars  for  every  infringing  perform- 
ance; 

(c)  To  deliver  up  on  oath,  to  be  impounded  during  the  pendency 
of  the  action,  upon  such  terms  and  conditions  as  the  court  may  pre- 
scribe, all  articles  alleged  to  infringe  a  copjoight; 

(d)  To  deliver  up  on  oath  for  destruction  all  the  infringing  copies 
or  devices,  as  well  as  all  plates,  molds,  matrices,  or  other  means  for 
making  such  infringing  copies  as  the  court  may  order; 

(e)  Whenever  the  owner  of  a  musical  copyright  has  used  or  per- 
mitted the  use  of  the  copyrighted  work  upon  the  parts  of  musical 
instruments  serving  to  reproduce  mechanically  the  musical  work, 
then  in  case  of  infringement  of  such  copyright  by  the  unauthorized 
manufacture,  use,  or  sale  of  interchangeable  parts,  such  as  disks,  rols, 
bands,  or  cylinders  for  use  in  mechanical  music-producing  machines 
adapted  to  reproduce  the  copyrighted  music,  no  criminal  action  shall 
be  brought,  but  in  a  civil  action  an  injunction  may  be  granted  upon 
such  terms  as  the  court  may  impose,  and  the  plaintiff  shall  be  enti- 
tled to  recover  in  lieu  of  profits  and  damages  a  royalty  as  provided 
in  section  one,  subsection  (e),  of  this  Act:  Provided  also,  That  when- 
ever any  person,  in  the  absence  of  a  license  agreement,  intends  to  use 
a  copyrighted  musical  composition  upon  the  parts  of  instruments 
serving  to  reproduce  mechanically  the  musical  work,  relying  upon 
the  compulsory  license  provision  of  this  Act,  he  shall  serve  notice  of 
such  intention,  by  registered  mail,  upon  the  copyright  proprietor  at 
his  last  address  disclosed  by  the  records  of  the  copyright  office  send- 
ing to  the  copyright  office  a  duplicate  of  such  notice;  and  in  case  of 
his  failure  so  to  do  the  court  may,  in  its  discretion,  in  addition  to  sums 
hereinabove  mentioned,  award  the  complainant  a  further  sum,  not 
to  exceed  three  times  the  amount  provided  by  section  one,  subsection 
(e),  by  way  of  damages,  and  not  as  a  penalty,  and  also  a  temporary 
injunction  until  the  full  award  is  paid. 

Rules  and  regulations  for  practice  and  procedure  under  this  section 
shall  be  prescribed  by  the  Supreme  Court  of  the  United  States. 

Sec.  26.  That  any  court  given  jurisdiction  under  section  thirty- 
four  of  this  Act  may  proceed  in  any  action,  suit,  or  proceeding  insti- 
tuted for  violation  of  any  provision  hereof  to  enter  a  judgment  or 
decree  enforcing  the  remedies  herein  provided. 

Sec.  27.  That  the  proceedings  for  an  injunction,  damages,  and 
profits,  and  those  for  the  seizure  of  infringing  copies,  plates,  molds, 
matrices,  and  so  forth,  aforementioned,  may  be  united  in  one  action. 

Sec.  28.  That  any  person  who  willfully  and  for  profit  shall  infringe 
any  copyright  secured  by  this  Act,  or  who  shall  knowingly  and  will- 
fully aid  or  abet  such  infringement,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  shall  be  punished  by  impris- 
onment for  not  exceeding  one  year  or  by  a  fine  of  not  less  than  one 
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hundred  dollars  nor  more  than  one  thousand  dollars,  or  both,  in  the 
discretion  of  the  court:  Provided,  however,  That  nothing  in  this  Act 
shall  be  so  construed  as  to  prevent  the  performance  of  religious  or 
secular  works,  such  as  oratorios,  cantatas,  masses,  or  octavo  choruses 
by  public  schools,  church  choirs,  or  vocal  societies,  rented,  borrowed, 
or  obtained  from  some  public  library,  public  school,  church  choir, 
school  choir,  or  vocal  society,  provided  the  performance  is  given  for 
charitable  or  educational  purposes  and  not  for  profit. 

Sec.  29.  That  any  person  who,  with  fraudulent  intent,  shall  insert 
or  impress  any  notice  of  copyright  required  by  this  Act,  or  words  of 
the  same  purport,  in  or  upon  any  uncopyrighted  article,  or  with 
fraudulent  intent  shall  remove  or  alter  the  copyright  notice  upon 
any  article  duly  copyrighted  shall  be  guilty  of  a  misdemeanor,  pun- 
ishable by  a  fine  or  not  less  than  one  hundred  dollars  and  not  more 
than  one  thousand  dollars.  Any  person  who  shall  knowingly  issue  or 
sell  any  article  bearing  a  notice  of  United  States  copyright  which  has 
not  been  copyrighted  in  this  country,  or  who  shall  knowingly  import 
any  article  bearing  such  notice  or  words  of  the  same  purport,  which 
has  not  been  copyrighted  in  this  country,  shall  be  liable  to  a  fine  of 
one  hundred  dollars. 

Sec.  30.  That  the  importation  into  the  United  States  of  any  article 
bearing  a  false  notice  of  copyright  when  there  is  no  existing  copy- 
right thereon  in  the  United  States,  or  of  any  piratical  copies  of  any 
work  copyrighted  in  the  United  States,  is  prohibited. 

Sec.  31.  That  during  the  existence  of  the  American  copyright  in 
any  book  the  importation  into  the  United  States  of  any  piratical 
copies  thereof  or  of  any  copies  thereof  (although  authorized  by  the 
author  or  proprietor)  which  have  not  been  produced  in  accordance 
with  the  manufacturing  provisions  specified  in  section  fifteen  of  this 
Act,  or  any  plates  of  the  same  not  made  from  type  set  within  the 
limits  of  the  United  States,  or  any  copies  thereof  produced  by  litho- 
graphic or  photo-engraving  process  not  performed  within  the  limits 
of  the  United  States,  in  accordance  with  the  provisions  of  section 
fifteen  of  this  Act,  shall  be,  and  is  hereby,  prohibited:  Provided, 
however,  That,  except  as  regards  piratical  copies,  such  prohibition 
shall  not  apply : 

(a)  To  works  in  raised  characters  for  the  use  of  the  blind; 

(b)  To  a  foreign  newspaper  or  magazine,  although  containing  mat- 
ter copyrighted  in  the  United  States  printed  or  reprinted  by  author- 
ity of  the  copyright  proprietor,  unless  such  newspaper  or  magazine 
contains  also  copyright  matter  printed  or  reprinted  without  such 
authorization; 

(c)  To  the  authorized  edition  of  a  book  in  a  foreign  language  or 
languages  of  which  only  a  translation  into  English  has  been  copy- 
righted in  this  country. 

(d)  To  any  book  published  abroad  with  the  authorization  of  the 
author  or  copyright  proprietor  when  imported  under  the  circumstances 
stated  in  one  of  the  four  subdivisions  following,  that  is  to  say  : 

First.  When  imported,  not  more  than  one  copy  at  one  time,  for 
individual  use  and  not  for  sale;  but  such  privilege  of  importation  shall 
not  extend  to  a  foreign  reprint  of  a  book  by  an  American  author 
copyrighted  in  the  United  States; 

Second.  When  imported  by  the  authority  or  for  the  use  of  the 
United  States; 


10 


[Pub.  349.] 


Third.  When  imported,  for  use  and  not  for  sale,  not  more  than 
one  copy  of  any  such  book  in  any  one  invoice,  in  good  faith,  by  or  for 
any  society  or  institution  incorporated  for  educational,  literary, 
philosophical,  scientific,  or  religious  purposes,  or  for  the  encourage- 
ment of  the  fine  arts,  or  for  any  college,  academy,  school,  or  seminary 
of  learning,  or  for  any  State,  school,  college,  university,  or  free 
public  library  in  the  United  States; 

Fourth.  When  such  books  form  parts  of  libraries  or  collections 
purchased  en  bloc  for  the  use  of  societies,  institutions,  or  libraries 
designated  in  the  foregoing  paragraph,  or  form  parts  of  the  libraries 
or  personal  baggage  belonging  to  persons  or  families  arriving  from 
foreign  countries  and  are  not  intended  for  sale :  Provided,  That  copies 
imported  as  above  may  not  lawfully  be  used  in  any  way  to  violate 
the  rights  of  the  proprietor  of  the  American  copyright  or  annul  or 
limit  the  copyright  protection  secured  by  this  Act,  and  such  unlawful 
use  shall  be  deemed  an  infringement  of  copyright. 

Sec.  32.  That  any  and  all  articles  prohibited  importation  by  this 
Act  which  are  brought  into  the  United  States  from  any  foreign 
country  (except  in  the  mails)  shall  be  seized  and  forfeited  by  like 
proceedings  as  those  provided  by  law  for  the  seizure  and  condemna- 
tion of  property  imported  into  the  United  States  in  violation  of  the 
customs  revenue  laws.  Such  articles  when  forfeited  shall  be 
destroyed  in  such  manner  as  the  Secretary  of  the  Treasury  or  the 
court,  as  the  case  may  be,  shall  direct:  Provided,  however,  That  all 
copies  of  authorized  editions  of  copyright  books  imported  in  the 
mails  or  otherwise  in  violation  of  the  provisions  of  this  Act  may  be 
exported  and  returned  to  the  country  of  export  whenever  it  is  shown 
to  the  satisfaction  of  the  Secretary  of  the  Treasury,  in  a  written 
application,  that  such  importation  does  not  involve  willful  negligence 
or  fraud. 

Sec.  33.  That  the  Secretary  of  the  Treasury  and  the  Postmaster- 
General  are  hereby  empowered  and  required  to  make  and  enforce 
such  joint  rules  and  regulations  as  shall  prevent  the  importation  into 
the  United  States  in  the  mails  of  articles  prohibited  importation  by 
this  Act,  and  may  require  notice  to  be  given  to  the  Treasury  Depart- 
ment or  Post-Office  Department,  as  the  case  may  be,  by  copyright 
proprietors  or  injured  parties,  of  the  actual  or  contemplated  importa- 
tion of  articles  prohibited  importation  by  this  Act,  and  which  infringe 
the  rights  of  such  copyright  proprietors  or  injured  parties. 

Sec.  34.  That  all  actions,  suits,  or  proceedings  arising  under  the 
copyright  laws  of  the  United  States  shall  be  originally  cognizable  by 
the  circuit  courts  of  the  United  States,  the  district  court  of  any  Ter- 
ritory, the  supreme  court  of  the  District  of  Columbia,  the  district 
courts  of  Alaska,  Hawaii,  and  Porto  Rico,  and  the  courts  of  first 
instance  of  the  Philippine  Islands. 

Sec.  35.  That  civil  actions,  suits,  or  proceedings  arising  under  this 
Act  may  be  instituted  in  the  district  of  which  the  defendant  or  his 
agent  is  an  inhabitant,  or  in  which  he  may  be  found. 

Sec.  36.  That  any  such  court  or  judge  thereof  shall  have  power, 
upon  bill  in  equity  filed  by  any  party  aggrieved,  to  grant  injunctions 
to  prevent  and  restrain  the  violation  of  any  right  secured  by  said  laws, 
according  to  the  course  and  principles  of  courts  of  equity,  on  such 
terms  as  said  court  or  judge  may  deem  reasonable.  Any  injunction 
that  may  be  granted  restraining  and  enjoining  the  doing  of  anything 
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forbidden  by  this  Act  may  be  served  on  the  parties  against  whom  such 
injunction  may  be  granted  anywhere  in  the  United  States,  and  shall 
be  operative  throughout  the  United  States  and  be  enforceable  by 
proceedings  in  contempt  or  otherwise  by  any  other  court  or  judge 
possessing  jurisdiction  of  the  defendants. 

Sec.  37.  That  the  clerk  of  the  court,  or  judge  granting  the  injunc- 
tion, shall,  when  required  so  to  do  by  the  court  hearing  the  application 
to  enforce  said  injunction,  transmit  without  delay  to  said  court  a 
certified  copy  of  all  the  papers  in  said  cause  that  are  on  file  in  his 
office. 

Sec.  38.  That  the  orders,  judgments,  or  decrees  of  any  court  men- 
tioned in  section  thirty-four  of  this  Act  arising  under  the  copyright 
laws  of  the  United  States  may  be  reviewed  on  appeal  or  writ  of  error 
in  the  manner  and  to  the  extent  now  provided  by  law  for  the  review 
of  cases  determined  in  said  courts,  respectively. 

Sec.  39.  That  no  criminal  proceeding  shall  be  maintained  under 
the  provisions  of  this  Act  unless  the  same  is  commenced  within  three 
years  after  the  cause  of  action  arose. 

Sec.  40.  That  in  all  actions,  suits,  or  proceedings  under  this  Act, 
except  when  brought  by  or  against  the  United  States  or  any  officer 
thereof,  full  costs  shall  be  allowed,  and  the  court  may  award  to  the 
prevailing  party  a  reasonable  attorney's  fee  as  part  of  the  costs. 

Sec.  41.  That  the  copyright  is  distinct  from  the  property  in  the 
material  object  copyrighted,  and  the  sale  or  conveyance,  by  gift  or 
otherwise,  of  the  material  object  shall  not  of  itself  constitute  a  trans- 
fer of  the  copyright,  nor  shall  the  assignment  of  the  copyright  con- 
stitute a  transfer  of  the  title  to  the  material  object;  but  nothing  in 
this  Act  shall  be  deemed  to  forbid,  prevent,  or  restrict  the  transfer 
of  any  copy  of  a  copyrighted  work  the  possession  of  which  has  been 
lawfully  obtained. 

Sec.  42.  That  copyright  secured  under  this  or  previous  Acts  of  the 
United  States  may  be  assigned,  granted,  or  mortgaged  by  an  instru- 
ment in  writing  signed  by  the  proprietor  of  the  copyright,  or  may  be 
bequeathed  by  will. 

Sec.  43.  That  every  assignment  of  copyright  executed  in  a  foreign 
country  shall  be  acknowledged  by  the  assignor  before  a  consular  officer 
or  secretary  of  legation  of  the  United  States  authorized  by  law  to 
administer  oaths  or  perform  notarial  acts.  The  certificate  of  such 
acknowledgement  under  the  hand  and  official  seal  of  such  consular 
officer  or  secretary  of  legation  shall  be  prima  facie  evidence  of  the 
execution  of  the  instrument. 

Sec.  44.  That  every  assignment  of  copyright  shall  be  recorded  in 
the  copyright  office  within  three  calendar  months  after  its  execution 
in  the  United  States  or  within  six  calendar  months  after  its  execution 
without  the  limits  of  the  United  States,  in  default  of  which  it  shall 
be  void  as  against  any  subsequent  purchaser  or  mortgagee  for  a  valu- 
able consideration,  without  notice,  whose  assignment  has  been  duly 
recorded. 

Sec.  45.  That  the  register  of  copyrights  shall,  upon  payment  of  the 
prescribed  fee,  record  such  assignment,  and  shall  return  it  to  the  sender 
with  a  certificate  of  record  attached  under  seal  of  the  copyright  office, 
and  upon  the  payment  of  the  fee  prescribed  by  this  Act  he  shall  fur- 
nish to  any  person  requesting  the  same  a  certified  copy  thereof  under 
the  said  seal. 
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Sec.  46.  That  when  an  assignment  of  the  copyright  in  a  specified 
book  or  other  work  has  been  recorded  the  assignee  may  substitute  his 
name  for  that  of  the  assignor  in  the  statutory  notice  of  copyright  pre- 
scribed by  this  Act. 

Sec.  47.  That  all  records  and  other  things  relating  to  copyrights 
required  by  law  to  be  preserved  shall  be  kept  and  preserved  in  the 
copyright  office,  Library  of  Congress,  District  of  Columbia,  and  shall 
be  under  the  control  of  the  register  of  copyrights,  who  shall,  under  the 
direction  and  supervision  of  the  Librarian  of  Congress,  perform  all  the 
duties  relating  to  the  registration  of  copyrights. 

Sec.  48.  That  there  shall  be  appointed  by  the  Librarian  of  Congress 
a  register  of  copyrights,  at  a  salary  of  four  thousand  dollars  per  annum, 
and  one  assistant  register  of  copyrights,  at  a  salary  of  three  thousand 
dollars  per  annum,  who  shall  have  authority  during  the  absence  of  the 
register  of  copyrights  to  attach  the  copyright  office  seal  to  all  papers 
issued  from  the  said  office  and  to  sign  such  certificates  and  other  papers 
as  may  be  necessary.  There  shall  also  be  appointed  by  the  Librarian 
such  subordinate  assistants  to  the  register  as  may  from  time  to  time 
be  authorized  by  law. 

Sec.  49.  That  the  register  of  copyrights  shall  make  daily  deposits  in 
some  bank  in  the  District  of  Columbia,  designated  for  this  purpose  by 
the  Secretary  of  the  Treasury  as  a  national  depository,  of  all  moneys 
received  to  be  applied  as  copjoight  fees,  and  shall  make  weekly  depos- 
its with  the  Secretary  of  the  Treasury,  in  such  manner  as  the  latter 
shall  direct,  of  all  copyright  fees  actually  applied  under  the  provisions 
of  this  Act,  and  annual  deposits  of  sums  received  which  it  has  not  been 
possible  to  apply  as  copyright  fees  or  to  return  to  the  remitters,  and 
shall  also  make  monthly  reports  to  the  Secretary  of  the  Treasury  and 
to  the  Librarian  of  Congress  of  the  applied  copyright  fees  for  each 
calendar  month,  together  with  a  statement  of  all  remittances  received, 
trust  funds  on  hand,  moneys  refunded,  and  unapplied  balances. 

Sec.  50.  That  the  register  of  copyrights  shall  give  bond  to  the 
United  States  in  the  sum*  of  twenty  thousand  dollars,  in  form  to  be 
approved  by  the  Solicitor  of  the  Treasury  and  with  sureties  satis- 
factory to  the  Secretary  of  the  Treasury,  for  the  faithful  discharge 
of  his  duties. 

Sec.  51.  That  the  register  of  copyrights  shall  make  an  annual 
report  to  the  Librarian  of  Congress,  to  be  printed  in  the  annual 
report  on  the  Library  of  Congress,  of  all  copyright  business  for  the 
previous  fiscal  year,  including  the  number  and  kind  of  works  which 
have  been  deposited  in  the  copyright  office  during  the  fiscal  year, 
under  the  provisions  of  this  Act. 

Sec.  52.  That  the  seal  provided  under  the  Act  of  July  eighth, 
eighteen  hundred  and  seventy,  and  at  present  used  in  the  copyright 
office,  shall  continue  to  be  the  seal  thereof,  and  by  it  all  papers  issued 
from  the  copyright  office  requiring  authentication  shall  be  authen- 
ticated. 

Sec.  53.  That,  subject  to  the  approval  of  the  Librarian  of  Congress, 
the  register  of  copyrights  shall  be  authorized  to  make  rules  and 
regulations  for  the  registration  of  claims  to  copyright  as  provided 
by  this  Act. 

Sec.  54.  That  the  register  of  copyrights  shall  provide  and  keep 
such  record  books  in  the  copyright  office  as  are  required  to  carry 
out  the  provisions  of  this  Act,  and  whenever  deposit  has  been  made 
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in  the  copyright  office  of  a  copy  of  any  work  under  the  provisions 
of  this  Act  he  shall  make  entry  thereof. 

Sec.  55.  That  in  the  case  of  each  entry  the  person  recorded  as  the 
claimant  of  the  copyright  shall  be  entitled  to  a  certificate  of  regis- 
tration under  seal  of  the  copyright  office,  to  contain  his  name  and 
address,  the  title  of  the  work  upon  which  copyright  is  claimed,  the 
date  of  the  deposit  of  the  copies  of  such  work,  and  such  marks  as  to 
class  designation  and  entry  number  as  shall  fully  identify  the  entry. 
In  the  case  of  a  book  the  certificate  shall  also  state  the  receipt  of  the 
affidavit  as  provided  by  section  sixteen  of  this  Act,  and  the  date  of 
the  completion  of  the  printing,  or  the  date  of  the  publication  of  the 
book,  as  stated  in  the  said  affidavit.  The  register  of  copyrights 
shall  prepare  a  printed  form  for  the  said  certificate, .to  be  filled  out 
in  each  case  as  above  provided  for,  which  certificate,  sealed  with  the 
seal  of  the  copyright  office,  shall,  upon  payment  of  the  prescribed 
fee,  be  given  to  any  person  making  application  for  the  same,  and  the 
said  certificate  shall  be  admitted  in  any  court  as  prima  facie  evi- 
dence of  the  facts  stated  therein.  In  addition  to  such  certificate 
the  register  of  copyrights  shall  furnish,  upon  request,  without  addi- 
tional fee,  a  receipt  for  the  copies  of  the  work  deposited  to  complete 
the  registration. 

Sec.  56.  That  the  register  of  copyrights  shall  fully  index  all  copy- 
right registrations  and  assignments  and  shall  print  at  periodic  inter- 
vals a  catalogue  of  the  titles  of  articles  deposited  and  registered  for 
copyright,  together  with  suitable  indexes,  and  at  stated  intervals 
shall  print  complete  and  indexed  catalogues  for  each  class  of  copy- 
right entries,  and  may  thereupon,  if  expedient,  destroy  the  original 
manuscript  catalogue  cards  containing  the  titles  included  in  such 
printed  volumes  and  representing  the  entries  made  during  such 
intervals.  The  current  catalogues  of  copyright  entries  and  the 
index  volumes  herein  provided  for  shall  be  admitted  in  any  court  as 
prima  facie  evidence  of  the  facts  stated  therein  as  regards  any  copy- 
right registration. 

Sec.  57.  That  the  said  printed  current  catalogues  as  they  are  issued 
shall  be  promptly  distributed  by  the  copyright  office  to  the  collectors 
of  customs  of  the  United  States  and  to  the  postmasters  of  all  exchange 
offices  of  receipt  of  foreign  mails,  in  accordance  with  revised  lists  of 
such  collectors  of  customs  and  postmasters  prepared  by  the  Secretary 
of  the  Treasury  and  the  Postmaster-General,  and  they  shall  also  be 
furnished  to  all  parties  desiring  them  at  a  price  to  be  determined  by 
the  register  of  copyrights,  not  exceeding  five  dollars  per  annum  for 
the  complete  catalogue  of  copyright  entries  and  not  exceeding  one 
dollar  per  annum  for  the  catalogues  issued  during  the  year  for  any 
one  class  of  subjects.  The  consolidated  catalogues  and  indexes  shall 
also  be  supplied  to  all  persons  ordering  them  at  such  prices  as  may  be 
determined  to  be  reasonable,  and  all  subscriptions  for  the  catalogues 
shall  be  received  by  the  Superintendent  of  Public  Documents,  who 
shall  forward  the  said  publications;  and  the  moneys  thus  received 
shall  be  paid  into  the  Treasury  of  the  United  States  and  accounted 
for  under  such  laws  and  Treasury  regulations  as  shall  be  in  force  at 
the  time. 

Sec.  58.  That  the  record  books  of  the  copyright  office,  together  with 
the  indexes  to  such  record  books,  and  all  works  deposited  and  retained 
in  the  copyright  office,  shall  be  open  to  public  inspection;  and  copies 
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may  be  taken  of  the  copyright  entries  actually  made  in  such  record 
books,  subject  to  such  safeguards  and  regulations  as  shall  be  pre- 
scribed by  the  register  of  copyrights  and  approved  by  the  Librarian 
of  Congress. 

Sec.  59.  That  of  the  articles  deposited  in  the  copyright  office  under 
the  provisions  of  the  copyright  laws  of  the  United  States  or  of  this 
Act,  the  Librarian  of  Congress  shall  determine  what  books  and  other 
articles  shall  be  transferred  to  the  permanent  collections  of  the  Library 
of  Congress,  including  the  law  library,  and  what  other  books  or  articles 
shall  be  placed  in  the  reserve  collections  of  the  Library  ol  Congress  for 
sale  or  exchange,  or  be  transferred  to  other  governmental  libraries  in 
the  District  of  Columbia  for  use  therein. 

Sec.  60.  That  of  any  articles  undisposed  of  as.  above  provided, 
together  with  all  titles  and  correspondence  relating  thereto,  the  Libra- 
rian of  Congress  and  the  register  of  copyrights  jointly  shall,  at  suitable 
intervals,  determine  what  of  these  received  during  any  period  of  years 
it  is  desirable  or  useful  to  preserve  in  the  permanent  files  of  the  copy- 
right office,  and,  after  due  notice  as  hereinafter  provided,  may  within 
their  discretion  cause  the  remaining  articles  and  other  things  to  be 
destroyed:  Provided,  That  there  shall  be  printed  in  the  Catalogue  of 
Copyright  Entries  from  February  to  November,  inclusive,  a  statement 
of  the  years  of  receipt  of  such  articles  and  a  notice  to  permit  any  author, 
copyright  proprietor,  or  other  lawful  claimant  to  claim  and  remove 
before  the  expiration  of  the  month  of  December  of  that  year  anything 
found  which  relates  to  any  of  his  productions  deposited  or  registered 
for  copyright  within  the  period  of  years  stated,  not  reserved  or  dis- 
posed of  as  provided  for  in  this  Act:  And  provided  further,  That  no 
manuscript  of  an  unpublished  work  shall  be  destroyed  during  its  term 
of  copyright  without  specific  notice  to  the  copyright  proprietor  of 
record,  permitting  him  to  claim  and  remove  it. 

Sec.  61.  That  the  register  of  copyrights  shall  receive,  and  the 
persons  to  whom  the  services  designated  are  rendered  shall  pay,  the 
following  fees:  For  the  registration  of  any  work  subject  to  copyright, 
deposited  under  the  provisions  of  this  Act,  one  dollar,  which  sum  is  to 
include  a  certificate  of  registration  under  seal :  Provided,  That  in  the 
case  of  photographs  the  fee  shall  be  fifty  cents  where  a  certificate  is 
not  demanded.  For  every  additional  certificate  of  registration  made, 
fifty  cents.  For  recording  and  certifying  any  instrument  of  writing 
for  the  assignment  of  copyright,  or  any  such  license  specified  in  section 
one,  subsection  (e),  or  for  any  copy  of  such  assignment  or  license,  duly 
certified,  if  not  over  three  hundred  words  in  length,  one  dollar;  if 
more  than  three  hundred  and  less  than  one  thousand  words  in  length, 
two  dollars;  if  more  than  one  thousand  words  in  length,  one  dollar 
additional  for  each  one  thousand  words  or  fraction  thereof  over  three 
hundred  words.  For  recording  the  notice  of  user  or  acquiescence 
specified  in  section  one,  subsection  (e),  twenty-five  cents  for  each 
notice  if  not  over  fifty  words,  and  an  additional  twenty-five  cents  for 
each  additional  one  hundred  words.  For  comparing  any  copy  of  an 
assignment  with  the  record  of  such  document  in  the  copyright  office 
and  certifying  the  same  under  seal,  one  dollar.  For  recording  the 
extension  or  renewal  of  copyright  provided  for  in  sections  twenty- 
three  and  twenty-four  of  this  Act,  fifty  cents.  For  recording  the 
transfer  of  the  proprietorship  of  copyrighted  articles,  ten  cents  for 
each  title  of  a  book  or  other  article,  in  addition  to  the  fee  prescribed 
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for  recording  the  instrument  of  assignment.  For  any  requested 
search  of  copyright  office  records,  indexes,  or  deposits,  fifty  cents  for 
each  full  hour  of  time  consumed  in  making  such  search:  Provided, 
That  only  one  registration  at  one  fee  shall  be  required  in  the  case  of 
several  volumes  of  the  same  book  deposited  at  the  same  time. 

Sec.  62.  That  in  the  interpretation  and  construction  of  this  Act 
"the  date  of  publication"  shall  in  the  case  of  a  work  of  which  copies 
are  reproduced  for  sale  or  distribution  be  beld  to  be  the  earliest  date 
when  copies  of  the  first  authorized  edition  were  placed  on  sale,  sold, 
or  publicly  distributed  by  the  proprietor  of  the  copyright  or  under 
his  authority,  and  the  word  "author"  shall  include  an  employer  in 
the  case  of  works  made  for  hire. 

Sec.  63.  That  all  laws  or  parts  of  laws  in  conflict  with  the  provisions 
of  this  Act  are  hereby  repealed,  but  nothing  in  this  Act  shall  affect 
causes  of  action  for  infringement  of  copyright  heretofore  committed 
now  pending  in  courts  of  the  United  States,  or  which  may  hereafter 
be  instituted;  but  such  causes  shall  be  prosecuted  to  a  conclusion  in 
the  manner  heretofore  provided  by  law. 

Sec.  64.  That  this  Act  shall  go  into  effect  on  the  first  day  of  July, 
nineteen  hundred  and  nine. 

Approved,  March  4,  1909. 


House  Calendar  No.  96. 


61st  Congress,  I  HOUSE  OF  REPRESENTATIVES,  j  Report 
<Bd  Session.      [  1     No-  497. 

Public  296 
2d  Session 

Approved,  Jun  25,  1910 

AMENDING  REVISED  STATUTES  RELATING  TO  CAVEATS. 


February  18,  1910. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Kustermann,  from  the  Committee  on  Patents,  submitted  the 

following 

REPORT. 

[To  accompany  H.  R.  20585.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R. 
20585)  for  repeal  of  section  4902  and  amendment  of  section  4934  of 
the  Revised  Statutes  of  the  United  States,  have  considered  the  same 
and  recommend  that  the  bill  do  pass. 

The  following  is  the  present  section  of  the  law  which  it  is  proposed 
to  repeal: 

Sec.  4902.  Any  person  who  makes  any  new  invention  or  discovery  and  desires 
further  time  to  mature  the  same  may,  on  payment  of  the  fees  required  by  law,  file 
in  the  Patent  Office  a  caveat  setting  forth  the  design'thereof  and  of  its  distinguishing 
characteristics  and  praying  protection  of  his  right  until  he  shall  have  matured  his 
invention.  Such  caveat  shall  be  filed  in  the  confidential  archives  of  the  office  and 
preserved  in  secrecy  and  shall  be  operative  for  the  term  of  one  year  from  the  filing 
thereof  and  if  application  is  made  within  the  year  by  any  other  person  for  a  patent 
with  which  suc  h  caveat  would  in  any  manner  interfere,  the  commissioner  shall  deposit 
the  description,  specification,  drawings,  and  model  of  such  application  in  like  man- 
ner in  the  confidential  archives  of  the  office  and  give  notice  thereof  by  mail  to  the 
person  by  whom  the  caveat  was  filed.  If  such  person  desires  to  avail  himself  of  his 
caveat  he  shall  file  his  description,  specifications,  drawings,  and  model  within  three 
months  from  the  time  of  placing  the  notice  in  the  post-office  in  Washington,  with 
the  usual  time  required  for  transmitting  it  to  the  caveator  added  thereto,  which  time 
shall  be  indorsed  on  the  notice. 

Section  4934  it  is  proposed  to  amend  by  striking  out  the  following: 
"On  tiling  each  caveat,  ten  dollars." 

The  original  idea  of  the  fcfc caveat"  provision  was  to  give  inventors, 
before  they  applied  for  a  patent,  an  opportunity  of  completing  their 
invention,  and  at  the  same  time  establish  proof  of  priority  in  case  a 
patent  for  the  same  or  similar  invention  was  applied  for  by  others. 

The  fact  that  one  of  the  late  reports  of  the  Commissioner  of  Patents 
states  that  1,600  caveats  have  been  kept  alive  by  yearly  renewals  for 
from  five  to  fifteen  years  shows  that  the  caveat  privilege  is  being  made 
use  of  to  extend  the  life  of  a  patent  of  seventeen  years  to  a  term  much 
longer  than  intended  by  law. 
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This  abuse,  coupled  with  the  fact  that  unnecessary  work  is  placed  on 
the  alreadj'  overburdened  Patent  Office,  which  is  obliged  to  ascertain 
on  every  incoming  invention  whether  a  caveat  has  been  previously 
filed  on  some  similar  invention,  makes  it  very  desirable  to  do  away 
with  caveats  altogether. 

The  Commissioner  of  Patents  refers  to  caveats  as  follows: 

I  recommend  the  repeal  of  section  4902,  Revised  Statutes,  which  provides  for  the 
filing  of  caveats  in  the  Patent  Office.  A  caveat  is  effective  for  one  year,  and  a  fee 
of  $10  is  charged  therefor.  No  real  f  rotection  is  afforded' the  inventor.  It  merely 
insures  notice  being  given  to  the  caveator  of  the  filing  of  an  application  for  a  patent 
by  another  for  the  ^ame  invention  during  the  life  of  the  caveat.  It  is  known  that 
many  inventors  are  led  to  believe  that  a  caveat  offers  some  protection  against 
infringement,  which  it  does  not.  The  tiling  of  an  application  for  patent  and  pay- 
ment of  first  fee  of  $15  insures  an  inventor  not  only  all  the  benefits  which  he  receives 
by  the  filing  of  a  caveat,  but  much  more,  inasmuch  as  on  the  riling  of  an  application 
for  a  patent  he  is  placed  in  interference  with  any  other  patent  not  granted  more  than 
two  years  prior  thereto,  and  with  any  other  application  for  patent  which  may  be  on 
file  in  the  office  or  which  may  thereafter  be  filed. 


[Public— No.  296.] 

[H.E.  20585.] 

An  Act  To  repeal  section  forty-nine  hundred  and  two  and  to  amend 
section  forty-nine  hundred  and  thirty-four  of  the  Revised  Statutes,  relating  to  caveats. 

Be  it  enacted  by  the  Senate  and  Souse  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  section  forty -nine  hun- 
dred and  two  of  the  Revised  Statutes  be,  and  the  same  is  hereby, 
repealed. 

Sec.  2.  That  section  forty-nine  hundred  and  thirty-four  of  the 
Revised  Statutes  be  amended  by  striking  out  the  following: 
"On  tiling  each  caveat,  ten  dollars." 

Sec.  3.  That  this  Act  shall  take  effect  July  first,  nineteen  hundred 
and  ten,  and  shall  not  apply  to  any  caveat  filed  prior  to  said  date. 
Approved,  June  25,  1910. 


Union  Calendar  No.  161. 


61st  Congress,  )  HOUSE  OF  REPRESENTATIVES,  j  Report 
2d  Session.     \  \     No.  810. 


TO  AMEND  THE  STATUTES  RELATING  TO  PATENTS. 


March  22,  1910. — Committed  to  the  Committee  of  the  Whole  House  on  the  state  of 
the  Union  and  ordered  to  be  printed. 


Mr.  Lenroot,  from  the  Committee  on  Patents,  submitted  the 

following 

REPORT. 

[To  accompany  H.  R.  18885.] 

s 

The  Committee  on  Patents,  to  whom  was  referred  House  bill  No. 
18885,  report  the  same  back  with  the  following  amendments  with 
the  recommendation  that  when  so  amended  the  bill  do  pass: 

In  line  4,  on  page  2,  after  the  word  "cases,"  strike  out  the  semicolon 
and  insert  a  comma. 

In  lines  5  and  6,  on  page  2,  strike  out  the  words  "hear  and  report 
upon  claims  for  extensions  and." 

In  line  13  strike  out  the  comma  after  the  word  "employment" 
and  insert  a  period  and  quotation  marks. 

Strike  out  lines  14,  15,  and  16  on  said  page  2. 

Strike  out  lines  23  and  24  on  page  5. 

Strike  out  lines  1  and  2  on  page  6. 

Strike  out  lines  3  and  4  on  page  6  and  insert  in  lieu  thereof  the 
following : 

-  On  an  appeal  for  the  first  time  to  the  board  of  appeals  in  ex  parte  cases,  ten  dollars. 
On  an  appeal  for  the  first  time  in  an  interference,  twenty  dollars. 

The  principal  purpose  of  this  bill  is  to  expedite  the  granting  of 
patents  in  the  Patent  Office  and  to  eliminate  one  appeal  in  the  office. 
The  Commissioner  of  Patents  in  his  last  annual  report  recommends 
this  legislation  in  the  following  language : 

The  purpose  of  the  proposed  amendments  to  the  statute  is  to  shorten  the  course  of 
prosecution  of  an  application  in  the  Patent  Office  by  the  elimination  of  one  of  the 
appeals  within  the  office.  This  is  designed  to  be  accomplished  by  combining  the 
commissioner,  the  first  assistant  commissioner,  the  assistant  commissioner,  and  the 
examiners  in  chief  into  a  single  appellate  tribunal,  any  three  of  whom  shall  constitute 
a  quorum,  to  which  all  appeals  shall  lie,  whether  from  the  primary  examiner  or  from 
the  examiner  of  interferences,  and  from  which  appeals  would  lie  to  the  court  of  appeals 
of  the  District  of  Columbia. 

Under  the  present  patent  law  appeal  lies  in  ex  parte  cases  from  the  primary  exami- 
ner to  the  board  of  examiners  in  chief,  then  to  the  commissioner  (the  first  assistant 
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commissioner  or  the  assistant  commissioner),  and  from  his  decision  to  the  court  of 
appeals  of  the  District  of  Columbia,  and  in  interference  cases  the  course  of  appeals  from 
the  decisions  of  the  examiner  of  interferences  is  the  same,  there  being  three  appeals 
in  each  case. 

The  present  course  of  appeals  is  not  well  adapted  to  the  volume  of  business  which  . 
the  office  is  now  called  upon  to  handle,  for  the  following  reasons: 

1.  It  imposes  on  applicants  an  unnecessary  amount  of  delay  and  expense.  The 
very  purpose  of  the  patent  system  is  to  place  at  the  service  of  the  public  at  as  early 
a  date  as  practicable  inventions  as  they  are  made,  and  unnecessary  delays  affect  not 
only  the  applicants,  but  all  interested  in  the  industries  to  which  the  inventions  relate. 
One  appeal  within  this  office,  together  with  the  appeal  to  the  court  of  appeals  of  the 
District  of  Columbia,  would  seem  to  be  ample,  especially  in  view  of  the  fact  that  in  a 
suit  on  a  patent  a  single  appeal  takes  the  case  from  the  trial  court  to  the  court  of  appeals. 
The  elimination  of  one  appeal  would  materially  shorten  the  time  required  to  ultimately 
dispose. of  appeal  cases  and  effect  a  considerable  saving  of  expense  to  the  applicants. 

2.  Section  4910  provides  for  an  appeal  to  the  commissioner  in  person  from  the  board 
of  examiners  in  chief.  The  work  of  the  office  and  the  consequent  number  of  appeals 
have  increased  to  such  an  extent  that  it  has  become  difficult  and  will  soon  be  impos- 
sible for  the  commissioner  to  give  to  each  case  the  amount  of  personal  attention  proper 
to  its  disposal. 

3 .  The  board  of  examiners  in  chief  as  at  present  constituted  consists  of  three  members 
and  no  provision  is  made  under  the  present  law  to  supply  a  temporary  vacancy  caused 
by  sickness  or  absence  from  other  cause  of  any  of  the  members.  The  absence  of  one 
member  often  results  in  an  evenly  divided  board,  with  the  consequent  necessity  for 
rehearing,  and  the  absence  of  two  members  causes  an  entire  suspension  of  business. 
With  the  proposed  appellate  board  the  presence  of  a  quorum  of  three  would  practically 
be  assured  at  all  times,  which  has  not  been  the  case  in  numerous  instances  in  the  past, 
owing  to  frequent  absences  of  a  member  of  the  board  on  account  of  periods  fit  illness 
of  greater  or  less  duration  and  also  by  reason  of  annual  leave  and  other  causes.  The 
work  of  this  tribunal  has  so  greatly  increased  during  the  last  few  years  that  it  is  almost 
impossible  for  its  members  to  give  the  thorough  joint  consideration  to  each  case  which 
it  deserves. 

These  changes  in  the  course  of  appeals  would  not  only  have  the  effect  of  expediting 
the  prosecution  of  applications  on  appeal,  but  the  elimination  of  an  appeal  would 
be  a  saving  to  the  inventors  of  one  appeal  fee,  the  attorneys'  fees,  and  other  expenses 
incident  thereto.  Furthermore,  having  but  one  appeal  in  the  office  in  lieu  of  two 
would  result  in  giving  greater  stability  to  the  decisions  of  the  office  tribunals  and 
would  also  obviate  any  want  of  comity  that  has  at  times  existed  in  the  past  between 
the  decisions  of  the  Commissioner  of  Patents  and  the  assistant  commissioners.  These 
proposed  changes  in  the  law  in  nowise  affect  the  present  legal  status  of  the  Commis- 
sioner of  Patents,  the  first  assistant  commissioner,  the  assistant  commissioner,  or  the 
examiners  in  chief. 

The  amendments  relating  to  the  striking  out  of  all  reference  to 
extension  of  patents  is  to  harmonize  sections  482  and  4915. with 
existing  law.  Extensions  of  patents  have  been  abolished,  but  these 
sections  have  never  been  amended  striking  out  references  to  exten- 
sions. The  amendment  striking  out  lines  14,  15,  and  16,  on  page  2, 
is  recommended  for  the  reason  that  the  language  therein  contained 
might  be  construed  as  conferrine-  life  tenure  of  office  upon  the  mem- 
bers of  the  board  of  appeals,  which  was  considered  undesirable  by  the 
committee. 
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AMENDING  SECTION  4916,  REVISED  STATUTES,  RELATING 

TO  PATENTS. 


March  25,  1910. — Eeferred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Hinshaw,  from  the  Committee  on  Patents,  submitted  the  fol- 
lowing 

REPORT. 

[To  accompany  H.  E.  21481.] 

The  Committee  on  Patents,  to  whom  was  referred  House  bill  21481, 
have  had  the  same  under  consideration  and  respectfully  report  it  back 
to  the  House  with  the  recommendation  that  it  do  pass. 

The  purpose  of  this  bill  is  simple,  and  its  enactment  into  law  will 
in  no  way  affect  the  present  practice  of  the  Patent  Office.  Under  the 
bill  the  Commissioner  of  Patents  is  given  authority  for  taking  action 
which  is  now  continual^  found  necessary  by  reason  of  typographical 
and  clerical  errors  which  creep  into  the  text  of  letters  patent  and  place 
them  at  variance  with  the  records  of  the  office. 

To  obviate  the  necessity  for  a  reissue  of  the  patent  and  the  attend- 
ant trouble  and  expense  to  the  office  resulting  from  legal  complications, 
certificates  of  correction,  to  be  issued  by  the  commissioner,  are  pro- 
vided for.  Such  certificates  are  now  issued,  but  as  they  have  no 
authorization  by  law  objection  to  them  is  frequently  made  by  appli- 
cants or  other  parties  interested  in  the  patent.  With  such  authority 
vested  with  the  commissioner  it  is  believed  that  these  certificates  will 
in  all  cases  be  accepted  without  question  in  lieu  of  a  reissue  of  the 
patent. 
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AMENDING  SECTION  4889  OF  THE  REVISED  STATUTES, 
RELATING  TO  PATENTS. 


March  29,  1910. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Wilson,  of  Pennsylvania,  from  the  Committee  on  Patents, 
submitted  the  following 

REPORT. 

[To  accompany  H.  R.  18886.] 

The  Committee  on  Patents,  to  whom  was  referred  House  bill  No. 
18886,  report  the  same  back  with  the  following  amendment,  with  the 
recommendation  that  when  so  amended  the  bill  do  pass : 

In  lines  9  and  10,  on  page  1,  strike  out  the  words  "two  photographic 
copies  of  such  drawings,"  and  insert  in  place  thereof  the  words  "such 
additional  copies,  photographic  or  otherwise,  of  such  drawings  as  the 
Commissioner  of  Patents  may  prescribe." 

The  purpose  of  this  bill  is  to  authorize  the  Commissioner  of  Patents 
to  require  two  or  more  copies,  photographic  or  otherwise,  of  illustra- 
tions by  drawings  of  inventions  that  patents  are  applied  for,  so  that 
one  exact  copy  of  the  original  drawing  filed  in  the  Patent  Office  can 
always  be  retained  there  as  a  protection  against  unauthorized  and 
fraudulent  changes  in  the  original  drawing.  Your  committee  has 
deemed  it  advisable  to  strike  out  the  language  making  "two  photo- 
graphic copies  of  such  drawings"  a  specific  requirement  of  the  law, 
and  inserting  in  lieu  thereof  the  words  "such  additional  copies,  pho- 
tographic or  otherwise,  of  such  drawings,  as  the  Commissioner  of 
Patents  may  prescribe,"  so  that  it  will  be  optional  with  the  Commis- 
sioner of  Patents  to  require  photographic  or  such  other  reproductions 
to  be  filed  with  the  Patent  Office  as  will  produce  an  exact  cop}^  of  the 
original  drawings.  In  connection  with  the  necessity  for  legislation  of 
this  character,  the  Commissioner  of  Patents,  Mi*.  Moore,  testified 
before  the  Committee  on  Patents  as  follows: 

The  present  section  4889  of  the  Revised  Statutes  has  been  the  law  since  1870,  and 
requires  that  whenever  the  nature  of  the  case  admits  of  drawings  applicants  shall 
furnish  one  copy,  properly  signed  and  attested  by  two  witnesses,  and  that  a  copy  of 
this  drawing  shall  be  attached  to  the  patent  as  part  of  the  specification. 

Certain  changes  in  phraseology  of  the  statute  are  provided  by  the  proposed 
bill,  but  the  essential  provision  is  that  there  shall  be  required  to  be  filed  with  an 
application  for  patent,  in  addition  to  the  drawing,  twro  photographic  copies  of  such 
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drawing.  This  imposes  upon  every  applicant  for  patent  an  additional  statutory  re- 
quirement, to  wit,  to  file  with  each  application  for  patent,  of  which  a  signed  and 
attested  drawing  forms  a  part,  two  photographic  copies  of  such  signed  and  attested 
drawing.  The  additional  expense  to  the  inventor  should  not  exceed  25  cents  in  a 
great  majority  of  cases.  The  proposed  bill,  however,  is  for  the  protection  of  the 
honest  inventor  against  fraud,  and  the  small  additional  cost  due  to  its  provisions  is 
believed,  therefore,  to  be  justified. 

The  purposes  of  this  requirement  are  (1)  to  guard  against  and  enable  the  detection 
of  unauthorized  changes  in  the  original  drawing,  or  abstraction  of  such  drawing  and 
substitution  of  another;  (2)  to  lessen  the  danger  of  serious  mistakes  on  the  part  of 
the  office  in  failing  to  detect  interferences  between  copending  applications  for  the 
same  invention. 

It  is  proposed  to  accomplish  the  first  purpose  by  causing  to  be  filed  in  secret 
archives,  in  charge  of  the  chief  draftsman,  one  of  these  photographic  copies,  which 
may  serve  as  a  permanent  standard  of  comparison  with  the  pen-and-ink  drawing 
from  which  the  copies  that  form  a  part  of  the  patent  are  taken.  The  drawing  may 
be  unlawfully  altered  when  sent  to  the  attorney's  room  upon  request  of  anyone 
appearing  of  record  as  having  an  interest  in  the  application,  or  it  may  be  changed  or 
abstracted  and  replaced  by  any  corrupt  employee  of  the  Patent  Office,  leaving  no 
evidence,  or  at  best  mere  negative  indications,  that  any  unauthorized  changes  have 
been  made.  • 

As  an  example  of  what  unauthorized  changes  may  be  made  there  may  be  cited  the 
case  of  the  Heany  patent,  No.  872936,  where  no  drawing  was  filed  originally  with  the 
application,  but  one  was  filed  subsequently,  which  was  later  abstracted  and  substi- 
tuted by  another  of  entirely  different  character,  the  last  drawing  being  the  one  which  , 
now  forms  part  of  the  patent.  If  at  the  time  the  Heany  application  was  filed  all 
applicants  had  been  required  to  file  a  photographic  reproduction  of  the  drawing,  the 
changes  could  hardly  have  been  made  without  detection,  except  by  the  collusion  of 
two  or  more  persons,  and  with  great  difficulty. 

It  is  proposed  to  accomplish  the  second  purpose  by  retaining  the  second  photo- 
graphic copy  of  the  drawing  in  the  file  wrapper  and  sending  it  with  the  file  to 
the  attorney's  room  upon  order,  or  to  any  other  division  or  any  tribunal  of  the 
Patent  Office  when  required;  leaving  the  original  drawing  in  the  examining  division, 
where  the  application  is  classified  for  examination;  or,  if  for  any  reason  it  should 
become  necessary  to  send  the  original  drawing  out  of  the  examining  division,  the 
photographic  copy  could  be  retained  therein,  where  it  would  be  discovered  in  inter- 
ference searches.  Under  the  present  procedure  both  drawing  and  file  wrapper  are 
sent  out  of  the  examining  division  on  attorney's  orders,  also  when  they  are  placed  in 
interference  or  are  appealed;  and  the  drawing  is  frequently  sent  out  on  orders  of  the 
official  draftsman  or  the  chief  of  the  copy  and  manuscript  division  for  extended 
periods,  amounting,  in  interference  proceeding,  to  years.  While  the  drawing  is  out 
of  the  examining  division  interferences  between  the  application  of  which  it  forms  a 
part  and  other  subsequently  filed  applications  may  be  overlooked,  as  the  interference 
search  is  made  by  means  of  the  drawing.  The  memory  of  the  examiner  can  not 
always  be  relied  upon  to  recall  interfering  applications,  especially  as  the  personnel  of 
the  force  changes  continually. 

The  size  of  the  sheets  upon  which  the  proposed  photographic  copies  shall  be 
made,  their  character  and  disposition,  may  be  left  to  the  discretion  of  the  Commis- 
sioner of  Patents,  who  nmy  prescribe,  subject  to  the  approval  of  the  Secretary  of  the 
Interior,  all  proper  requirements  by  rule,  under  the  authority  of  section  483  of  the 
Kevised  Statutes. 

For  many  years  past  it  has  been  regarded  as  desirable  that  applicants  filing  appli- 
cations for  patent  should  accompany  the  same  with  photographic  copies  of  the  draw- 
ings. This  has  been  the  opinion  of  my  predecessors  in  office.  Commissioner  But- 
terworth  issued  an  order  to  this  effect,  but  subsequently  revoked  it  because  he  was 
convinced  that  he  could  not  legally  enforce  it  without  statutory  authority. 

The  recent  developments  in  the" Patent  Office  in  regard  to  the  tampering  with  the 
patent  records  make  it  essential  that  the  statute  be  amended  as  requested,  so  as  to 
give  statutory  authority  to  the  requirement  for  photographic  copies.  It  may  be 
said,  however,  that  this  is  the  first 'time  that  the  records  of  the  Patent  Office  have 
been  tampered  with  during  its  history,  covering  a  period  of  one  hundred  and  nine- 
teen years,  and  it  is  the  only  patent  so  tampered  with  in  more  than  95Q-,000  patents 
which  have  been  granted  by  the  United  States  to  date. 
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April  22,  1910. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Morrison,  from  the  Committee  on  Patents,  submitted  the 

following 

REPORT. 

[To  accompany  H.  R.  24749.] 

The  Committee  on  Patents,  to  whom  was  referred  House  bill  24749, 
report  the  same  back  to  the  House  and  respectfully  recommend  that 
the  same  do  pass. 

The  object  of  this  bill  is  to  amend  section  5  of  an  act  entitled  "An 
act  to  authorize  the  registration  of  trade-marks  used  in  commerce  with 
foreign  nations  or  among  the  several  States  or  with  Indian  tribes,  and 
to  protect  the  same,"  approved  February  20,  1905,  as  the  same  was 
amended  by  an  act  approved  March  2,  1907. 

The  pending  measure  is  a  reenactment  of  said  section  5  in  its  present 
terms,  with  a  single  exception,  to  wit:  The  words  "passage  of  this  act" 
are  stricken  out  and  the  words  "February  twentieth,  nineteen  hun- 
dred and  five,"  are  inserted  in  their  stead.  The  original  act  was 
approved  on  February  20,  1905.  This  amendment  is  intended  to  make 
it  certain  that  the  original  limitation  in  point  of  time  shall  not  be 
affected  by  this  amendatory  act. 

To  said  original  section  5  a  proviso  is  added  in  the  following  words: 

Provided  further,  That  nothing  herein  shall  prevent  the  registration  of  a  trade-mark 
otherwise  registrable  because  of  its  being  the  name  of  the  applicant  or  a  portion 
thereof. 

This  bill  will  not  affect  in  anywise  the  provisions  of  existing  law  as 
fe  what  trade-marks  are  subject  to  registration,  except  that  a  "  trade- 
mark otherwise  registrable  "  shall  not  be  rejected  merely  because  of 
its  being  the  name  of  the  applicant  or  a  portion  of  the  applicant's 
name. 

The  court  of  appeals  of  the  District  of  Columbia  has  held  that  said 
section  5,  as  the  same  now  stands,  has  the  effect  "  to  prevent  the  reg- 
istration by  a  corporation  of  its  own  name,  whether  that  name  be  the 
subject  of  a  technical  trade-mark  or  not."  The  decision  applies  to  a 
trade-mark  that  forms  the  name,  or  a  part  of  the  name,  of  the  applicant. 
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Investigation  by  this  committee  discloses  the  fact  that  such  effect 
was  not  intended  by  the  Committee  on  Patents  when  said  section  5 
was  reported  to  the  House.  At  the  hearings  had  on  this  bill,  no 
reason  was  developed  for  denying  to  the  applicant  the  right  to  regis- 
ter a  trade-mark  ''otherwise  registrable,"  merely  because  it  is  the 
name,  or  a  portion  of  the  name,  of  the  applicant.  In  many  cases  this 
construction  of  the  statute  results  in  great  inconvenience.  In  some 
cases  it  results  in  hardship 

This  bill  has  the  approval  of  Hon.  Edward  B.  Moore,  Commissioner 
of  Patents,  and  Hon.  F.  A.  Tennant,  the  Assistant  Commissioner  of 
Patents,  to  whom  trade-mark  cases  are  usually  submitted. 

Your  committee  knows  of  no  reason  why  this  amendment  ought  "not 
to  be  enacted,  and  is  of  the  opinion  that  the  same  will  result  benefi- 
cially to  applicants  and  will  neither  violate  any  correct  principle  of  leg- 
islation nor  result  in  any  ill  effect. 

Wherefore  they  respectfully  recommend  that  the  bill  do  pass. 

O 


[Public— No.  388.] 

[H.  R.  24749.] 

An  Act  Revising  and  amending  the  statutes  relative  to  trade-marks. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  section  five  of  the  Act 
entitled  uAn  Act  to  authorize  the  registration  of  trade-marks  used 
in  commerce  with  foreign  nations  or  among  the  several  States  or 
with  Indian  tribes,  and  to  protect  the  same/'  approved  February 
twentieth,  nineteen  hundred  and  five,  and  amended  by  an  Act 
approved  March  second,  nineteen  hundred  and  seven,  be,  and  the 
same  hereby  is,  further  amended  by  adding  at  the  end  of  the  section 
the  words:  " Provided  further,  That  nothing  herein  shall  prevent  the 
registration  of  a  trade-mark  otherwise  registrable  because  of  its 
being  the  name  of  the  applicant  or  a  portion  thereof,"  so  that  the 
section  as  amended  will  read  as  follows: 

11  Sec.  5.  That  no  mark  by  which  the  goods  of  the  owner  of  the  mark 
may  be  distinguished  from  other  goods  of  the  same  class  shall  be 
refused  registration  as  a  trade-mark  on  account  of  the  nature  of 
such  mark  unless  such  mark — 

"  (a)  Consists  of  or  comprises  immoral  or  scandalous  matter. 

"  (b)  Consists  of  or  comprises  the  flag  or  coat  of  arms  or  other 
insignia  of  the  United  States,  or  any  simulation  thereof,  or  of  any 
State  or  municipality,  or  of  any  foreign  nation,  or  of  any  design  or 
picture  that  has  been  or  may  hereafter  be  adopted  by  any  fraternal 
society  as  its- emblem:  Provided,  That  trade-marks  which  are  identical 
with  a  registered  or  known  trade-mark  owned  and  in  use  by  another, 
and  appropriated  to  merchandise  of  the  same  descriptive  properties, 
or  which  so  nearly  resemble  a  registered  or  known  trade-mark 
owned  and  in  use  by  another,  and  appropriated  to  merchandise  of 
the  same  descriptive  properties,  as  to  be  likely  to  cause  confusion  or 
mistake  in  the  mind  of  the  public,  or  to  deceive  purchasers,  shall  not 
be  registered:  Provided,  That  no  mark  which  consists  merely  in  the 
name  of  an  individual,  firm,  corporation,  or  association  not  written, 
printed,  impressed,  or  woven  in  some  particular  or  distinctive  manner 
or  in  association  with  a  portrait  of  the  individual,  or  merely  in  words 
or  devices  which  are  descriptive  of  the  goods  with  which  they  are 
used,  or  of  the  character  or  quality  of  such  goods,  or  merely  a  geo- 
graphical name  or  term,  shall  be  registered  under  the  terms  of  this 
Act:  Provided  further,  That  no  portrait  of  a  living  individual  may  be 
registered  as  a  trade-mark  except  by  the  consent  of  such  individual, 
evidenced  by  an  instrument  in  writing:  And  provided  further,  That 
nothing  herein  shall  prevent  the  registration  of  any  mark  used  by 
the  applicant  or  his  predecessors,  or  by  those  from  whom  title  to  the 
mark  is  derived,  in  commerce  with  foreign  nations  or  among  the 
several  States  or  with  Indian  tribes  which  was  in  actual  and  exclusive 
use  as  a  trade-mark  of  the  applicant,  or  his  predecessors  from  whom 
he  derived  title,  for  ten  years  next  preceding  February  twentieth, 
nineteen  hundred  and  five:  Provided  further,  That  nothing  herein 
shall  prevent  the  registration  of  a  trade-mark  otherwise  registrable 
because  of  its  being  the  name  of  the  applicant  or  a  portion  thereof." 

Approved,  February  18,  1911. 
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Mr.  Currier,  from  the  Committee  on  Patents,  submitted  the  following 

EEPORT. 

[To  accompany  H.  R.  24649.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R. 
24649)  to  provide  additional  protection  for  owners  of  patents  of  the 
United  States,  and  for  other  purposes,  have  considered  the  same  and 
recommend  that  the  bill  do  pass  with  the  following  amendment: 

In  line  12,  page  1,  insert  the  words  "used  by"  after  the  word 
u  leased." 

The  purpose  of  this  bill  is  to  enlarge  the  jurisdiction  of  the  Court 
of  Claims  so  that  said  court  may  entertain  suits  against  the  United 
States  for  the  infringement  or  unauthorized  use  of  a  patented  inven- 
tion, in  certain  cases,  and  award  reasonable  compensation  to  the  owner 
of  the  patent. 

When  the  United  States  issues  a  patent  to  an  inventor  he  takes  an 
absolute  and  exclusive  property  right  in  that  invention,  which,  under 
the  Constitution,  can  no  more  be  taken  away  from  him  without  com- 
pensation than  can  his  house.  Even  the  repeal  of  all  patent  laws 
could  have  "  no  effect  to  impair  the  right  of  property  then  existing  in 
a  patentee."    (McClurg  v.  Kingsland,  1  Howard,  202.) 

In  Cammeyer  v.  Newton  (94-  U.  S.,  225),  the  Supreme  Court  held: 

The  rule  of  law  is  well  settled  that  an  invention  so  secured  is  property  in  the 
holder  of  the  patent;  and  that  as  such  the  right  of  the  holder  is  as  much  entitled  to 
protection  as  any  other  property. 

And  further: 

Agents  of  the  public  have  no  more  right  to  take  such  private  property  than  any 
other  individuals. 

In  James  v.  Campbell  (104  U.  S.,  356)  the  court  said: 

That  the  Government  of  the  United  States,  when  it  grants  letters  patent  for  an 
invention  or  a  discovery  in  the  arts,  confers  upon  the  patentee  an  exclusive  property 
in  the  invention  which  can  not  be  appropriated  or  used  by  the  Government  itself 
without  just  compensation  any  more  than  it  can  appropriate  or  use  without  compen- 
sation land  which  has  been  patented  to  a  private  purchaser,  we  have  no  doubt. 

See  also  United  States  v.  Palmer  (128  U.  S.,  271). 

The  language  of  the  Constitution  confers  upon  Congress  the  power  of  "securing 
to  inventors  the  exclusive  right  to  their  discoveries."  Congress  is  not  empowered 
to  grant  to  inventors  a  favor,  but  to  secure  to  them  a  right,  and  the  term  ' 1  to  secure 
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a  right"  by  no  possible  implication  carries  with  it  the  opposite  power  of  destroying 
the  right  in  whole  or  in  part  by  appropriating  it  to  the  purposes  of  government  with- 
out complying  with  that  other  condition  of  the  Constitution,  the  making  of  "just 
compensation."  Neither  does  the  term  "the  exclusive  right"  admit  of  an  implication 
that,  with  regard  to  such  patentable  articles  as  the  Government  may  need,  the  right 
shall  not  be  exclusive.    (McKeever  v.  United  States,  14  C.  C,  421.) 

When  the  Government  issues  a  patent  it  does  not  grant  a  favor  to 
the  inventor;  it  sells  him  a  right;  and  in  many  cases  the  Government 
takes  from  the  inventor  in  cash  more  than  the  value  of  the  right  it 
gives  him.  Since  our  patent  system  was  established  the  inventors 
have  paid  the  United  States  for  patents  about  $7,000,000  more  than  it 
has  cost  the  Government  to  conduct  the  Patent  Office,  including  sala- 
ries of  employees  and  all  other  expenses. 

The  right  of  property  which  an  inventor  has  in  his  inventions  is  excelled,  in  point 
of  dignity,  by  no  other  property  right  whatever.  The  inventor  is  not  the  pampered 
favorite  or  beneficiary  of  the  government  or  of  the  nation.  The  benefits  which  he 
confers  are  greater  than  those  which  he  receives.  He  confers  upon  mankind  a  new 
means  of  lessening  toil,  or  of  increasing  comfort;  and  what  he  gives  can  not  be 
destroyed  by  use  nor  lost  by  misfortune.  It  is  henceforth  an  indestructible  heritage 
of  posterity.  On  the  other  hand,  he  receives  from  the  government  nothing  which 
costs  the  government  or  the  people  a  dollar  or  a  sacrifice.  He  receives  nothing  but 
a  contract  which  provides  that  for  a  limited  period  he  may  exclusively  enjoy  his  own. 
(Walker  on  Patents,  sec.  152.) 

Francis  Bacon,  in  the  preface  to  his  Treatise  on  Interpreting  Nature,  says:  "Now, 
among  all  the  benefits  that  could  be  conferred  upon  mankind,  I  have  discovered  none 
so  great  as  the  discovery  of  new  arts  for  the  bettering  of  human  life;  for  I  saw  that, 
among  the  rude  people  of  early  times,  inventors  and  discoverers  were  reckoned  as 
gods.  It  was  seen  that  the  works  of  founders  of  states,  lawgivers,  tyrant  destroyers, 
and  heroes  cover  but  narrow  spaces,  and  endure  but  for  a  time;  while  the  work  of  the 
inventor,  though  of  less  pomp,  is  felt  every  where  and  lasts  forever. ' '  ( Walker  on 
Patents.) 

The  United  States  can  not  be  sued  except  where  it  has  consented 
thereto  by  statute,  and  unless  this  or  some  similar  bill  shall  be  passed 
the  owners  of  patents  will  continue  to  be  the  only  persons  who  are 
outside  the  protection  of  the  fifth  amendment  to  the  Constitution, 
which  provides:  uNor  shall  private  property  be  taken  for  public  use 
without  just  compensation." 

In  no  civilized  country,  so  far  as  the  committee  is  informed,  except 
Russia  and  the  United  States,  can  the  Government  appropriate  an 
invention  without  paying  a  fair  price  for  it.  A  regular  tribunal  is 
charged  with  the  duty  of  determining  what  is  a  fair  price  for  the  use 
of  an  invention  appropriated  by  the  Government  in  case  the  Govern- 
ment considers  the  inventor's  charge  to  be  excessive. 

Many  inventors  have  spent  years  of  their  lives  and  practically  bank- 
rupted themselves  in  developing  inventions  primarily  of  use  to  the 
Government,  only  to  find  in  the  end,  after  their  property  has  been 
seized  by  the  Government,  that  they  have  no  legal  means  of  redress 
and  that  the  governmental  departments  will  not  recognize  the  decisions 
of  the  courts.  It  may  be  conceded  that  the  Government  ought  to  have 
the  right  to  appropriate  any  invention  necessary  or  convenient  for 
natural  defense  or  for  beneficent  public  use,  and  that,  too,  without 
previous  arrangement  or  negotiation  with  the  owner.  Nevertheless, 
the  appropriation  having  been  made,  it  would  seem  that  justice  to  the 
citizen  demands  that  in  due  time  he  should  receive  fair  compensation 
for  his  property. 

The  fifth  amendment  to  the  Constitution  provides  that  no  private 
property  shall  be  taken  for  public  use  without  compensation,  and  yet, 
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in  flat  violation  of  this  provision  and  the  decisions  of  the  Supreme 
Court,  the  Government  has  again  and  again  seized  private  property  in 
the  form  of  patent  rights  without  compensation,  and  has  provided  no 
way  in  which  compensation  can  possibly  be  secured. 

The  Court  of  Claims  is  the  tribunal  which  has  jurisdiction  of  all 
actions  brought  by  the  owners  of  patent  rights  against  the  Govern- 
ment of  the  United  States  for  compensation  for  express  or  implied 
licenses  to  the  Government,  to  make  and  use  patented  inventions. 
(Walker  on  Patents,  sec.  391;  United  States  v.  Burns,  12  Wall.,  246; 
United  States  v.  Palmer,  128  U.  S.,  269.) 

The  Court  of  Claims  now  has  no  jurisdiction  to  award  compensation 
for  its  use  of  a  patent  except  when  such  use  is  under  a  contract,  ex- 
press or  implied.  The  infringement  or  unauthorized  use  of  a  patent 
is  a  tort. 

It  is  not  our  intention  to  deprive  the  Court  of  Claims  of  any  of  the 
jurisdiction  it  now  has  to  award  compensation  to  owners  of  patents 
who  have  contractual  relations  with  the  United  States,  express  or 
implied,  for  the  use  of  their  inventions.  Our  only  purpose  is  to 
extend  the  jurisdiction  of  that  court  so  that  it  may  entertain  suits  and 
award  compensation  to  the  owners  of  patents  in  cases  where  the  use 
of  the  invention  by  the  United  States  is  unauthorized  and  unlawful; 
in  short,  to  give  the  court  in  patent  cases,  in  addition  to  the  jurisdic- 
tion it  now  has  in  matters  of  contract,  jurisdiction  in  cases  of  tort. 

In  the  last  Congress  a  bill  extending  the  jurisdiction  of  the  Court  of 
Claims  in  patent  cases  was  introduced  by  Congressman  Dalzell,  and  in 
the  closing  days  of  that  Congress  passed  both  the  House  and  Senate, 
but  was  not  signed  by  the  President.  This  bill  changes  the  Dalzell 
bill  in  two  particulars,  and  both  of  the  changes  are  intended  to  safe- 
guard the  interests  of  the  United  States.  In  lines  5  and  6  of  the  bill 
we  insert  the  new  words  "or  lawful  right  to  use  the  same."  There 
are  certain  patents  taken  out  by  government  officers  or  employees 
which  are  good  and  valid  against  all  the  world  except  the  Government 
itself. 

In  Solomons  v.  United  States  (22  C.  Cls.,  335),  the  court  say  that 
when  a  government  officer  is  assigned  to  the  task  of  devising  an  imple- 
ment, the  Government  bearing  the  expense  incidental  to  the  invention, 
and  the  officer  continuing  to  receive  his  salary,  no  action  to  recover  a 
royalty  can  be  maintained;  and  the  fact  that  the  invention  was  made 
by  the  officer  before  he  was  assigned  to  the  task  does  not  take  the  case 
out  of  the  foregoing  principle.  The  court  further  s&y  in  that  case  that 
while  the  Government  did  not  obtain  a  specific  interest  in  the  patent, 
nor  a  monopoly  of  the  invention,  nor  a  right  to  share  in  the  profits 
thereof,  nor  to  exclude  other  persons  from  the  use  of  it,  nevertheless 
it  acquired  the  right  to  manufacture  and  use  the  article  without  liabil- 
ity to  the  inventor. 

The  United  States  in  such  a  case  has  an  implied  license  to  use  the 
patent  without  compensation,  for  the  reason' that  the  inventor  used  the 
time  or  the  mone}r  or  the  material  of  the  United  States  in  perfecting 
his  invention.  The  use  by  the  United  States  of  such  a  patented  inven- 
tion without  any  authority  from  the  owner  thereof  is  a  lawful  use 
under  existing  law,  and  we  have  inserted  the  words  u  or  lawful  right 
to  use  the  same  "  in  order  to  make  it  plain  that  we  do  not  intend  to 
make  any  change  in  existing  law  in  this  respect,  and  do  not  intend  to 
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give  the  owner  of  such  a  patent  any  claim  against  the  United  States 
for  its  use. 

Under  the  terms  of  the  bill  passed  in  the  last  Congress,  no  suit  could 
be  brought  in  the  Court  of  Claims  for  any  infringement  by  the  United 
States  of  a  patented  invention  prior  to  the  passage  of  the  act,  but  as 
soon  as  the  act  was  passed  suit  could  be  brought  if  the  Government 
continued  the  use  of  the  article  then  in  its  possession  which  infringed 
a  patent.  It  was  felt  by  the  committee  that  the  United  States  ought 
not  to  be  compelled  to  discard  and  discontinue  the  further  use  of  any 
article  which  it  was  using  or  had  in  its  possession  when  the  bill  became 
a  law.  We  intend  only  to  provide  under  the  terms  of  this  bill  that 
after  its  passage  the  United  States  should  not  make  or  acquire  any  new 
article  which  infringed  a  patented  invention  without  giving  compen- 
sation to  the  owner  of  the  patent  for  the  use  of  such  new  article. 

Some  question  has  been  raised  as  to  whether  the  Court  of  Claims  is 
the  proper  tribunal  to  pass  upon  the  questions  involving  the  validity 
of  a  patent,  but  it  does  pass  upon  just  such  questions  now  in  many 
cases  brought  against  the  Government  upon  an  implied  contract. 
The  ability  of  the  court  to  hear  and  determine  such  cases  is  unques- 
tioned. Congress  has  at  times,  by  special  act,  conferred  upon  the 
Court  of  Claims  jurisdiction  to  pass  upon  the  question  of  the  validity 
of  a  particular  patent.  (See  Hubbell's  case,  5  C.  C,  1.)  In  that  case 
the  validity  of  the  patent  was  the  first  question  to  be  determined. 
Manv  very  important  patent  cases  have  been  decided  by  this  court. 
Davis  v.  United  States  (23  C.  C,  329),  Berdan  v.  United  States  (26 
C.  C,  48),  and  McKeever  v.  United  States  (14  C.  C,  396)  are  some  of 
the  more  important  cases  decided  where  the  question  of  the  validity 
of  the  patent  was  the  first  question  to  be  passed  upon. 

In  the  McKeever  case  an  elaborate  opinion  discussing  the  validity  of 
the  patent  was  delivered  by  Judge  Nott.  This  case  was  carried  to  the 
Supreme  Court  of  the  United  States  and  the  decision  of  the  Court  of 
Claims  was  there  sustained.  Mr.  Albert  H.  Walker  in  his  standard 
work  on  patents,  in  referring  to  the  opinion  of  Judge  Nott,  says: 

That  opinion  is  one  of  the  most  able  patent  case  opinions  ever  rendered  in  the 
United  States. 

In  the  case  of  United  States  v.  Palmer  (128  U.  S.,  271)  the  court 
dsai: 

But  the  mode  of  obtaining  compensation  from  the  United  States  for  the  use  of  an 
invention,  where  such  use  has  not  been  by  the  consent  of  the  patentee,  has  never  been 
specifically  provided  for  by  any  statute.  The  most  proper  forum  for  such  a  claim  is 
the  Court  of  Claims,  if  that  court  has  the  requisite  jurisdiction.  As  its  jurisdiction 
does  not  extend  to  torts,  there  might  be  some  difficulty,  as  the  law  now  stands,  in 
prosecuting  in  that  court  a  claim  for  the  unauthorized  use  of  a  patented  invention. 


o 


[Public— No.  305.] 

[H.  R.  24649.] 

An  Act  To  provide  additional  protection  for  owners  of  patents  of  th© 
United  States,  and  for  other  purposes. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  whenever  an  invention 
described  in  and  covered  by  a  patent  of  the  United  States  shall  here- 
after be  used  by  the  United  States  without  license  of  the  owner  thereof 
or  lawful  right  to  use  the  same,  such  owner  may  recover  reasonable 
compensation  for  such  use  by  suit  in  the  Court  of  Claims:  Provided, 
however,  That  said  Court  of  Claims  shall  not  entertain  a  suit  or  reward 
compensation  under  the  provisions  of  this  Act  where  the  claim  for 
compensation  is  based  on  the  use  by  the  United  States  of  any  article 
heretofore  owned,  leased,  used  by,  or  in  the  possession  of  the  United 
States:  Provided  further,  That  in  any  such  suit  the  United  States  may 
avail  itself  of  any  and  all  defenses,  general  or  special,  which  might  be 
pleaded  by  a  defendant  in  an  action  for  infringement,  as  set  forth  in 
Title  Sixty  of  the  Revised  Statutes,  or  otherwise:  And  provided  fur- 
ther, That  the  benefits  of  this  Act  shall  not  inure  to  any  patentee,  who, 
when  he  makes  such  claim  is  in  the  employment  or  service  of  the  Gov- 
ernment of  the  United  States;  or  the  assignee  of  any  such  patentee; 
nor  shall  this  Act  apply  to  any  device  discovered  or  invented  by  such 
emplo}7ee  during  the  time  of  his  employment  or  service. 

Approved,  June  25,  1910. 
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January  27,  1912. — Referred  to -the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Morrison,  from  the  Committee  on  Patents,  submitted  the 

following 

REPORT. 

[To  accompany  H.  R,  10648.] 

The  Committee  on  Patents,  to  which  was  referred  the  bill  (H.  R. 
10618)  to  amend  the  amended  section  5  of  an  act  to  authorize  the  reg- 
istration of  trade-marks  used  in  commerce  with  foreign  nations  or 
among  the  several  States  or  with  the  Indian  tribes,  and  to  protect  the 
same,  submit  the  following  report: 

Section  5  of  the  present  trade-mark  act  denies  the  right  of  anyone 
to  register  as  a  trade-mark,  among  other  things,  any  mark  which  con- 
sists "of  any  design  or  picture  that  has  been  or  may  hereafter  be 
adopted  by  an}^  fraternal  society  as  its  emblem." 

^The  purpose  and  effect  of  the  proposed  amendment  is  to  extend  the 
Restrictive  provisions  of  the  trade-mark  act  to — 

any  name,  distinguishing  mark,  character,  emblem,  colors,  flag,  or  banner  adopted 
by  any  institution,  organization,  club,  or  society  which  was  incorporated  in  any  State 
in  the  United  States  prior  to  the  date  of  the  adoption  and  use  by  the  applicant: 
Provided,  That  said  name,  distinguishing  mark,  character,  emblem,  colors,  flag,  or 
banner  was  adopted  and  publicly  used  by  said  institution,  organization,  club,  or  society 
prior  to  the  date  of  adoption  and  use  by  the  applicant. 

The  occasion  for  the  proposed  amendment  is  the  fact  that  certain 
persons  have  attempted  to  register  as  commercial  trade-marks,  under 
the  trade-mark  act,  certain  emblems  which  were  long  since  adopted  by 
certain  social  and  other  organizations  and  have  long  been  publicly 
used  as  such.  The  organizations  sought  to  be  protected  are  non- 
manufacturing  and  noncommercial.  They  neither  make  nor  sell  mer- 
chandise. They  can  not  protect  themselves  by  registering  their  own 
emblems  as  trade-marks.  Such  a  societ}^  can  not  in  the  nature  of 
things  establish  that  it  is  "the  owner  of  a  trade-mark  used  in  com- 
merce with  foreign  nations,  or  among  the  several  States,  or  with  Indian 
tribes"  nor  can  it  designate  "the  class  of  merchandise  and  the  par- 
ticular description  of  goods  comprised  in  such  class  to  which  the 
trade-mark  is  appropriated?*  J 
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Long  use  of  the  particular  emblem  by  a  successful  and  popular 
society  gives  it  peculiar  value  as  a  trade-mark  on  lines  of  merchandise 
which  the  societ}^  or  its  members  have  been  accustomed  to  purchase  as 
incident  to  or  in  aid  of  the  activities  of  the  society.  It  is  the  object 
of  the  applicant  to  deny  to  all  other  persons  the  right  to  supply  such 
merchandise  to  the  society  or  its  members,  bearing  the  emblem  of 
the  society. 

This  is  intended  to  compel  the  society  and  its  members  to  purchase 
of  the  holder  of  the  trade- mark  at  his  price,  pay  to  him  a  price  named 
by  him  for  the  use  on  merchandise  of  their  own  emblem,  or  abandon 
its  use. 

The  holder  of  the  trade-mark  would  be  enabled  to  hold  out  his  mer- 
chandise, good  or  bad,  before  the  public  as  having  the  approval  or 
indorsement  of  a  society  in  which  the  public  has  confidence,  but  with 
which  the  holder  of  the  trade-mark  has  no  connection.  The  public 
should  be  protected  against  such  imposition. 

The  pending  bill  is  recommended  by  the  Commissioner  of  Patents 
and  supported  by  all  members  of  the  Committee  on  Patents. 
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[H.  R.  10648.] 

An  Act  Amending  an  Act  entitled  "An  Act  to  authorize  the  registra- 
tion of  trade-marks  used  in  commerce  with  foreign  nations  or  among  the  several  States 
or  with  the  Indian  tribes,  and  to  protect  the  same." 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  the  Act  approved  Feb- 
ruary twentieth,  nineteen  hundred  and  five,  as  amended,  be,  and  the 
same  is  hereby,  further  amended  so  that  section  five  thereof  shall 
read  as  follows: 

"Sec.  5.  That  no  mark  by  which  the  goods  of  the  owner  of  the 
mark  may  be  distinguished  from  other  goods  of  the  same  class  shall 
be  refused  registration  as  a  trade-mark  on  account  of  the  nature  of 
such  mark  unless  such  mark — 

' '  (a)  Consists  of  or  comprises  immoral  or  scandalous  matter. 

' '  (b)  Consists  of  or  comprises  the  flag  or  coat  of  arms  or  other 
insignia  of  the  United  States  or  any  simulation  thereof,  or  of  any 
State  or  municipality  or  of  any  foreign  nation,  or  of  any  design  or 
picture  that  has  been  or  may  hereafter  be  adopted  by  any  fraternal 
society  as  its  emblem,  or  of  any  name,  distinguishing  mark,  char- 
acter, emblem,  colors,  flag,  or  banner  adopted  by  any  institution, 
organization,  club,  or  society  which  was  incorporated  in  any  State  in 
the  United  States  prior  to  the  date  of  the  adoption  and  use  by  the 
applicant:  Provided,  That  said  name,  distinguishing  mark,  character, 
emblem,  colors,  flag,  or  banner  was  adopted  and  publicly  used  by  said 
institution,  organization,  club,  or  society  prior  to  the  date  of  adoption 
and  use  by  the  applicant:  Provided,  That  trade-marks  which  are 
identical  with  a  registered  or  known  trade-mark  owned  and  in  use  by 
another  and  appropriated  to  merchandise  of  the  same  descriptive 
properties,  or  which  so  nearly  resemble  a  registered  or  known  trade- 
mark owned  and  in  use  by  another  and  appropriated  to  merchandise 
of  the  same  descriptive  properties  as  to  be  likely  to  cause  confusion 
or  mistake  in  the  mind  of  the  public  or  to  deceive  purchasers  shall 
not  be  registered:  Provided,  That  no  mark  which  consists  merely  in 
the  name  of  an  individual,  firm,  corporation,  or  association  not 
written,  printed,  impressed,  or  woven  in  some  particular  or  distinctive 
manner,  or  in  association  with  a  portrait  of  the  individual,  or  merely 
in  words  or  devices  which  are  descriptive  of  the  goods  with  which 
they  are  used,  or  of  the  character  or  quality  of  such  goods,  or  merely 
a  geographical  name  or  term,  shall  be  registered  under  the  terms  of 
this  Act:  Provided  further,  That  no  portrait  of  a  living  individual 
may  be  registered  as  a  trade-mark  except  by  the  consent  of  such 
individual,  evidenced  by  an  instrument  in  writing:  And  provided 
further,  That  nothing  herein  shall  prevent  the  registration  of  any 
mark  used  by  the  applicant  or  his  predecessors,  or  by  those  from 
whom  title  to  the  mark  is  derived,  in  commerce  with  foreign  nations 
or  among  the  several  States  or  with  Indian  tribes  which  was  in  actual 
and  exclusive  use  as  a  trade-mark  of  the  applicant;  or  his  predecessors 
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from  whom  he  derived  title,  for  ten  years  next  preceding  February 
twentieth,  nineteen  hundred  and  five:  Provided  further ,  That  nothing 
herein  shall  prevent  the  registration  of  a  trade-mark  otherwise  regis- 
trable because  of  its  being  the  name  of  the  applicant  or  a  portion 
thereof." 

Approved,  January  8;  1913. 


62d  Congress,  )  HOUSE  OF  REPRESENTATIVES,  j  Report 
2d  Session.      j  (     No.  273. 
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January  29,  1912. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Alexander,  from  the  Committee  on  Patents,  submitted  the 

following 

REPORT 

[To  accompany  H.  R.  7711.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R. 
7711)  to  amend  section  4889  of  the  Revised  Statutes,  having  con- 
sidered the  same,  report  it  to  the  House  with  the  recommendation 
that  it  do  pass. 

The  bill  comes  from  the  Commissioner  of  Patents,  and  his  reasons 
for  desiring  its  passage  are  clearly  set  forth  in  the  following  com- 
munication to  the  chairman  of  the  committee : 

Department  of  the  Interior, 
United  States  Patent  Office, 

Washington,  D.  C,  January  20,  1912. 

Hon.  William  A.  Oldfield, 

Chairman  Committee  on  Patents,  House  of  Representatives. 

Sir:  I  have  the  honor  to  transmit  herewith  a  report  of  my  reasons  for  requesting 
the  passage  of  the  bill  (H.  It.  7711)  to  amend  section  4889  of  the  Revised  Statutes. 

The  present  section  4889  of  the  Revised  Statutes  has  been  the  law  since  1870,  and 
requires  that  whenever  the  nature  of  the  case  admits  of  drawings,  applicants  shall 
furnish  one  copy  properly  signed  and  attested  by  two  witnesses,  and  that  a  copy  of  this 
drawing  shall  be  attached  to  the  patent  as  part  of  the  specification. 

Certain  changes  in  phraseology  of  the  statute  are  provided  by  the  proposed  bill,  but 
the  essential  provision  is  that  there  shall  be  required  to  be  filed  with  an  application 
for  patent,  in  addition  to  the  drawing,  such  additional  copies,  photographic  or  other- 
wise, as  the  Commissioner  of  Patents  may  prescribe.  This  imposes  upon  every  appli- 
cant for  patent  an  additional  statutory  requirement,  to  wit,  to  rile  with  each  applica- 
tion for  patent,  of  which  a  signed  and  attested  drawing  forms  a  part,  as  many  photo- 
graphic copies  of  such  signed  and  attested  drawing  as  the  Commissioner  of  Patents 
may  prescribe.  The  additional  expense  to  the  inventor  should  not  exceed  25  cents 
for  each  sheet.  The  proposed  bill,  however,  is  aimed  at  the  protection  of  the  honest 
inventor  against  fraud,  and  the  small  additional  cost  due  to  its  provisions  is  believed, 
therefore,  to  be  justified. 

The  purposes  of  this  requirement  are  (1)  to  guard  against  and  enable  the  detection 
of  unauthorized  changes  in  the  original  drawing,  or  abstraction  of  such  drawing  and 
substitution  of  another;  (2)  to  lessen  the  danger  of  serious  mistakes  on  the  part  of  the 
office  in  failing  to  detect  interferences  between  copending  applications  for  the  same 
invention. 
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It  is  proposed  to  accomplish  the  first  purpose  by  causing  to  he  filed  in  secret  archives, 
in  charge  of  the  chief  draftsman,  one  of  these  photographic  copies,  which  may  serve 
as  a  permanent  standard  of  comparison  with  the  pen-and-ink  drawing  from  which  the 
copies  that  form  a  part  of  the  patent  are  taken.  The  drawing  may  be  unlawfully 
altered  when  sent  to  the  attorney's  room  upon  request  of  any  one  appearing  of  record 
as  having  an  interest  in  the  application,  or  it  may  be  changed  or  abstracted  and 
replaced  by  any  corrupt  employee  of  the  Patent  Office,  leaving  no  evidence,  or  at 
best  mere  negative  indications  that  any  unauthorized  changes  have  been  made. 

As  an  example  of  what  unauthorized  changes  may  be  made,  there  may  be  cited 
the  case  of  the  Heany  patent  No.  872936,  where  no  drawing  was  filed  originally  with 
the  application,  but  one  was  filed  subsequently,  which  was  later  abstracted  and 
substituted  by  another  of  entirely  different  character,  the  last  drawing  being  the 
one  which  now  forms  part  of  the  patent.  If  at  the  time  the  Heany  application  was 
filed  all  applicants  had  been  required  to  file  a  photographic  reproduction  of  the  draw- 
ing, the  changes  could  hardly  have  been  made  without  detection,  except  by  the 
collusion  of  two  or  more  persons,  and  with  great  difficulty. 

It  is  proposed  to  accomplish  the  second  purpose  by  retaining  the  second  photo- 
graphic copy  of  the  drawing  in  the  file  wrapper  and  sending  it  with  the  file  to  the 
attorney's  room  upon  order,  or  to  any  other  division  or  any  tribunal  of  the  Patent 
Office,  when  required,  leaving  the  original  drawing  in  the  examining  division,  where 
the  application  is  classified  for  examination;  or,  if  for  any  reason  it  should  become 
necessary  to  send  the  original  drawing  out  of  the  examining  division,  the  photographic 
copy  could  be  retained  therein,  where  it  would  be  discovered  in  interference  searches. 
Under  the  present  procedure,  both  drawing  and  file  wrapper  are  sent  out  of  the  exam- 
ining division  on  attorneys'  orders,  also  when  they  are  placed  in  interference  or  are 
appealed;  and  the  drawing  is  frequently  sent  out  on  orders  of  the  official  draftsman 
or  the  chief  of  the  copy  and  manuscript  division  for  extended  periods,  amounting,  in 
interference  proceedings,  to  years.  While  the  drawing  is  out  of  the  examiming  divi- 
sion interferences  between  the  application  of  which  it  forms  a  part  and  other  sub- 
sequently filed  applications  may  be  overlooked,  as  the  interference  search  is  made  by 
means  of  the  drawing.  The  memory  of  the  examiner  can  not  be  always  relied  upon 
to  recall  interfering  applications,  especially  as  the  personnel  of  the  force  changes 
continually. 

The  size  of  the  sheets  upon  which  the  proposed  photographic  copies  shall  be  made, 
their  character  and  disposition,  may  be  left  to  the  discretion  of  the  Commissioner 
of  Patents,  who  may  prescribe,  subject  to  the  approval  of  the  Secretary  of  the  Interior, 
all  proper  requirements  by  rule  under  the  authority  of  section  483  of  the  Revised 
Statutes. 

For  many  years  past  it  has  been  regarded  as  desirable  that  applicants  filing  applica- 
tions for  patent  should  accompany  the  same  with  photographic  copies  of  the' drawings. 
This  has  been  the  opinion  of  my  predecessors  in  office,  and  in  fact  the  late  Commissioner 
Butterworth  issued  an  order  to  this  effect,  but  subsequently  revoked  it  because  he 
was  convinced  that  he  could  not  legally  enforce  it  without  statutory  authority. 

The  recent  developments  in  the  Patent  Office  in  regard  to  the  tampering  with  the 
patent  records  make  it  essential  that  the  statute  be  amended  as  proposed,  so  as  to  give 
legal  authority  to  the  requirement  for  photographic  copies.  It  may  be  said,  however, 
that  this  is  the  first  time  that  the  records  of  the  Patent  Office  have  been  tampered  with 
during  its  history,  covering  a  period  of  120  years,  and  it  is  the  only  patent  so  tampered 
with  in  more  than  1,000,000  patents  which  have  been  granted  by  the  United  States  to 
date. 

I  respectfully  request  the  favorable  consideration  of  this  bill  by  your  committee. 
Very  respectfully, 

Edward  P>.  Moore, 
Commissioner  of  Patents. 

o 
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May  24,  1912. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Morrison,  from  the  Committee  on  Patents,  submitted  the 

following 

REPORT. 

[To  accompany  H.  It.  24224.] 

The  Committee  on  Patents,  to  which  was  referred  the  bill  (H.  R,. 
24224)  to  amend  sections  5,  11,  and  25  of  an  act  entitled  "An  act  to 
amend  and  consolidate  the  acts  respecting  copyrights/'  approved 
March  4,  1909,  submit  the  following  report: 

Section  5  of  said  act  provides  that  the  application  for  registration 
shall  specify  to  which  of  the  classes  named  therein  the  work  in  which 
copyright  is  claimed  belongs.  The  section  as  proposed  in  II.  R.  24224 
is  an  exact  reenactment  of  the  original  section,  with  two  classes  of 
works  added  thereto,  as  follows: 

(1)  Motion-picture  photoplays. 

(m)  Motion  pictures  other  than  photoplays. 

The  occasion  for  this  proposed  amendment  is  the  fact  that  the  pro- 
duction of  motion-picture  photoplays  and  motion  pictures  other  than 
photoplays  has  become  a  business  of  vast  proportions.  The  money 
invested  therein  is  so  great  and  the  property  rights  so  valuable  that  the 
committee  is  of  the  opinion  that  the  copyright  law  ought  to  be  so 
amended  as  to  give  to  them  distinct  and  definite  recognition  and 
protection.  This  it  seeks  to  do,  so  far  as  section  5  is  concerned,  by 
adding  the  two  new  classes  above  set  forth. 

Section  1 1  of  the  copyright  act  provides  for  copyright  of  works,  '  '-of 
which  copies  are  not  reproduced  for  sale." 

Section  11  as  amended  in  H.  R.  24224  is  an  exact  reenactment  of 
section  1 1  of  the  present  law,  with  the  additional  language  as  herein- 
after indicated.  In  line  24  on  page  2  of  the  printed  bill  the  words 
"dramatico-musical"  have  been  added.  The  present  section  pro- 
vides for  "a  dramatic  or  musical  composition,"  but  does  not  include 
a  "  dramatico-musical  composition."  They  are  included  in  section 
5  of  the  present  law  in  classification  (d),  but  were  omitted  from  sec- 
tion 11. 
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In  section  5  dramatic  and  dramatico-musical  compositions  are 
included  in  one  class,  class  (d),  and  musical  compositions  are  placed 
in  a  separate  class,  class  (e).  It  is  evident  that,  in  the  attempt  to 
combine  them  in  a  single  provision  in  section  11,  the  words  "dra- 
matico-musical" were  omitted  by  inadvertence.  This  amendment  is 
necessary  to  make  section  11  consistent  with  section  5  and  to  carry 
out  the  manifest  intent  of  the  framers  of  the  present  law. 

In  lines  24  and  25  on  page  2  and  line  1  of  page  3  of  the  present 
bill  these  words  are  added : 

of  a  title  and  description,  with  one  print  taken  from  each  scene  or  act,  if  the  work 
be  a  motion-picture  photoplay. 

In  lines  2  to  5  on  page  3  of  the  printed  bill  these  words  are  added : 

of  a  title  and  description,  with  not  less  than  two  prints  taken  from  different  sections 
of  a  complete  motion  picture,  if  the  work  be  a  motion  picture  other  than  a  photoplay. 

This  language  is  necessary  to  enlarge  section  11  so  as  to  provide 
for  the  two  new  classes  added  to  section  5,  as  above  referred  to.  It 
serves  no  other  purpose  and  is  intended  to  have  no  other  effect. 

Section  25  of  the  present  law  provides  the  several  remedies  to 
which  the  copyright  proprietor  is  entitled  as  against  an  infringer. 
Stated  in  general  outline,  but  without  strict  accuracy,  they  are: 

(a)  An  injunction  restraining  infringement. 

(b)  Recovery  of  damages  and  profits. 

(c)  Recovery  of  arbitrary  or  fixed  sums,  which  it  is  declared  shall 
not  be  regarded  as  a  penalty,  as  follows: 

First.  In  case  of  a  painting,  statue,  or  sculpture,  $10  for  every 
infringing  copy  made  or  sold  by  or  found  in  the  possession  of  the 
infringer  or  his  agents  or  employees. 

Second.  In  the  case  of  any  work  enumerated  in  section  5  of  the 
act,  except  a  painting,  statue,  or  sculpture,  $1  for  every  infringing 
copy  made  or  sold  by  or  found  in  the  possession  of  the  infringer  or 
his  agents  or  employees. 

Third.  In  the  case  of  a  lecture,  sermon,  or  address,  $50  for  every 
infringing  delivery. 

Fourth.  In  the  case  of  a  dramatic  or  dramatico-musical  or  a 
choral  or  orchestral  composition,  $100  for  the  first  and  $50  for  every 
subsequent  infringing  performance;  in  the  case  of  other  musical 
compositions,  $10  for  every  infringing  performance. 

(c)  To  deliver  up,  on  oath,  to  be  impounded  during  the  pendency 
of  the  action,  upon  such  terms  and  conditions  as  the  court  may 
prescribe,  all  articles  alleged  to  infringe  a  copyright. 

(d)  To  deliver  up,  on  oath,  for  destruction  all  the  infringing  copies 
or  devices,  as  well  as  all  plates,  molds,  matrices,  or  other  means  of 
making  such  infringing  copies  as  the  court  may  order. 

(e)  This  subsection  relates  to  the  owners  of  musical  copyrights 
whose  copyrights  are  infringed  by  the  unauthorized  manufacture,  use, 
or  sale  of  mechanical  appliances  for  use  in  mechanical  music-producing 
machines.    The  proposed  amendments  do  not  affect  this  subsection. 

Section  25,  as  proposed  in  H.  R.  24224,  is  a  reenactment  of  the 
whole  of  the  present  section  25,  with  additional  provisions  as  herein- 
after set  forth. 

At  page  4  of  the  printed  bill,  lines  2  to  19,  the  following  language  is 
added : 

And  in  the  case  of  the  infringement  of  an  undramatized  or  nondramatic  work  by 
means  of  motion  pictures,  where  the  infringer  shall  show  that  he  was  not  aware  that  he 
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was  infringing,  and  that  such  infringement  could  not  have  been  reasonably  foreseen, 
such  damages  shall  not  exceed  the  sum  of  one  hundred  dollars  nor  be  less  than  the  sum 
of  fifty  dollars]  and  in  the  case  of  an  infringement  of  a  copyrighted  dramatic  or 
dramatico-musical  work  by  a  maker  of  motion  pictures  and  his  agencies  for  distribu- 
tion thereof  to  exhibitors,  where  such  infringer  shows  that  he  was  not  aware  that  he  was 
infringing  a  copyrighted  work,  and  that  such  infringements  could  not  reasonably 
have  been  foreseen,  the  entire  sum  of  such  damages  recoverable  by  the  copyright 
proprietor  from  such  infringing  maker  and  his  agencies  for  the  distribution  to  ex- 
hibitors of  such  infringing  motion  picture  shall  not  exceed  the  sum  of  five  thousand 
dollars  nor  be  less  than  two  hundred  and  fifty  dollars. 

Beginning  at  line  22  on  page  4  of  the  printed  bill  and  ending  with 
line  2  on  page  5,  the  following  new  provision  is  inserted,  to  wit: 

But  the  foregoing  exceptions  shall  not  deprive  the  copyright  proprietor  of  any 
other  remedy  given  him  under  this  law,  nor  shall  the  limitation  as  to  the  amount  of 
recovery  apply  to  infringements  occurring  after  the  actual  notice  to  a  defendant, 
either  by  service  of  process  in  a  suit  ox  other  written  notice  served  upon  him. 

It  will  be  noticed  that  the  proposed  amendments  leave  all  remedies, 
except  one,  as  they  now  are.  The  unaffected  remedies  still  open  to 
all  copyright  proprietors,  as  under  the  present  law  are  injunction, 
damages,  profits,  impoundage  pendente  lite  of  articles  alleged  to 
infringe  copyright,  destruction  of  copies  or  devices,  as  well  as  all 
plates,  molds,  matrices,  or  other  means  of  making  infringing  copies. 

The  special  remedy  for  infringement  of  musical  copyright  by 
music-producing  machines  is  also  left  intact. 

The  proposed  amendments  relate  only  to  the  recovery  of  fixed  sums 
of  money  (not  to  be  regarded  as  penalty)  on  account  of  infringe- 
ments— 

by  means  of  motion  pictures  where  the  infringer  shall  show  that  he  was  not  aware 
that  he  was  infringing  and  that  such  infringement  could  not  have  been  reasonably 
foreseen. 

All  the  other  remedies  remain  against  infringers  by  motion  pictures 
in  all  cases,  and  the  right  to  recover  fixed  amounts  in  money  remains 
as  against  all  infringers  in  all  cases  not  expressly  excluded  by  the 
amendment. 

This  fact  is  made  clear  by  the  provision  in  line  22,  page  4,  to  line 
2,  page  5.  This  provision  also  limits  the  benefit  of  the  new  provisions 
to  the  time  prior  to  service  of  process  or  other  written  notice  on  the 
infringer  at  the  instance  of  the  copyright  proprietor. 

The  new  limitation  is  to  the  right  to  recover  fixed  or  arbitrary 
sums  of  money  in  lieu  of  damages  or  profits.  The  arbitrary  sums 
fixed, by  the  statute  are  uone  hundred  dollars  for  the  first  and  fifty 
dollars  for  every  subsequent  infringing  performance." 

As  relates  to  u undramatized  or  nondramatic  works,"  the  new 
limitation  is  a  sum  not  less  than  $50  and  not  more  than  $100.  As 
relates  to  a  u  dramatic  or  dramatico-musical  work,"  the  new  limita- 
tion is  a  sum  not  less  than  $250  nor  more  than  $5,000. 

It  is  believed  that  the  new  limitations  will  remove  from  the  ma)  ojs 
of  motion-picture  films  a  hazard  that  imperils  them  daily  with  possible 
bankruptcy,  against  which  they  can  not  by  the  exercise  of  reasonable 
diligence  protect  themselves,  and  that  it  will  work  no  hardship  or 
injustice  to  any  copyright  proprietor.  Motion-picture  films  are  sent 
out  to  many  exhibitors  and  released  to  use  by  them  all  simultane- 
ously. They  may  be  exhibited  several  times  each  day  by  each  exhib- 
itor. In  case  of  an  inadvertent  infringement,  the  amount  of  the 
arbitrary  recovery  may  amount  to  an  almost  unlimited  sum  of  money 
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in  a  few  days  and  before  the  infringement  can  be  learned  b}"  the  makers 
of  the  films. 

The  lower  limitation  is  fixed  for  infringement  of  "undramatized  and 
nondramatic  works."  The  number  of  copyrights  of  works  of  this 
character  is  almost  limitless,  and,  practically  speaking,  it  is  impos- 
sible for  the  makers  of  films  to  avoid  the  occasional  purchase  and  pro- 
duction of  a  scenario  that  may  be  held  in  some  of  its  scenes  and  situa- 
tions to  infringe  some  copyrighted  undramatized  or  nondramatic 
work.  It  will  not  often  occur  that  an  infringement,  excusable  under 
the  law  as  proposed,  will  result  in  substantial  damage  to  the  propri- 
etor of  a  copyright.  As  the  law  now  stands,  such  proprietor  might 
stand  by  and  permit  the  right  to  recover  the  arbitrary  amounts  to 
reach  a  sum  sufficient  to  bankrupt  the  innocent  infringer,  without 
notice  or  warning,  and  then  demand  full  payment  of  such  arbitrary 
amount.  This  would  be  true  even  though  no  actual  damage  resulted 
from  the  infringement. 

The  higher  limitation  is  fixed  in  the  case  of  an  infringement  of  ua 
copyrighted  dramatic  or  dramatico -musical  work." 

In  such  cases  the  task  of  avoiding  infringements  is  not  so  difficult, 
and  the  probability  of  substantial  damage  to  the  copyright  proprietor 
is  greater.  The  new  limitation  is  a  substantial  sum  and  is  believed 
to  leave  fair  protection  to  the  copyright  proprietor,  while  it  furnishes 
substantial  relief  to  the  innocent  infringer. 

The  new  limitations  do  not  operate  as  u  compulsory  license."  They 
operate  only  in  cases  of  innocent  infringement.  The  protection  ter- 
minates with  notice,  and  thereafter  the  full  arbitrary  sums  are  recov- 
erable. This  fact  and  the  great  expense  of  making  the  films,  the  right 
of  the  copyright  proprietor  to  recover  actual  damages  and  profits,  and 
the  right  to  impound  and  destroy  all  infringing  articles  and  all  devices 
used  in  their  production,  are  believed  to  be  sufficient  to  induce  the 
makers  of  films  to  continue  to  use  all  diligence  to  avoid  any  and  all 
infringements. 

For  the  reasons  stated,  the  committee  believes  that  the  bill  should 
be  passed  without  amendment. 


o 


[Public— No.  303.] 

[H.  R.  24224.] 

An  Act  To  amend  sections  five,  eleven,  and  twenty-five  of  an  Act 
entitled  "An  Act  to  amend  and  consolidate  the  Acts  respecting  copyrights, "  approved 
March  fourth,  nineteen  hundred  and  nine. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  sections  five,  eleven,  and 
twenty-five  of  the  Act  entitled  "  An  Act  to  amend  and  consolidate  the 
Acts  respecting  copyrights,"  approved  March  fourth,  nineteen  hun- 
dred and  nine,  be  amended  to  read  as  follows: 

"Sec.  5.  That  the  application  for  registration  shall  specify  to  which 
of  the  following  classes  the  work  in  which  copyright  is  claimed 
belongs : 

"  (a)  Books,  including  composite  and  cyclopedic  works,  directories, 
gazetteers,  and  other  compilations ; 

"  (b)  Periodicals,  including  newspapers; 

"  (c)  Lectures,  sermons,  addresses  (prepared  for  oral  delivery); 
"  (d)  Dramatic  or  dramatico-musical  compositions; 
"(e)  Musical  compositions; 
"(f)  Maps; 

"  (g)  Works  of  art;  models  or  designs  for  works  of  art; 
"  (h)  Reproductions  of  a  work  of  art; 

"  (i)  Drawings  or  plastic  works  of  a  scientific  or  technical  character; 
"  (-j)  Photographs ; 

"  (k)  Prints  and  pictorial  illustrations; 

"  (1)  Motion-picture  photoplays; 

"  (m)  Motion  pictures  other  than  photoplays: 

"Provided,  nevertheless,  That  the  above  specifications  shall  not  be 
held  to  limit  the  subject  matter  of  copyright  as  defined  in  section  four 
of  this  Act,  nor  shall  any  error  in  classification  invalidate  or  impair 
the  copyright  protection  secured  under  this  Act. " 

"Sec.  11.  That  copyright  may  also  be  had  of  the  works  of  an 
author,  of  which  copies  are  not  reproduced  for  sale,  by  the  deposit, 
with  claim  of  copyright,  of  one  complete  copy  of  such  work  if  it  be  a 
lecture  or  similar  production  or  a  dramatic,  musical,  or  dramatico- 
musical  composition;  of  a  title  and  description,  with  one  print  taken 
from  each  scene  or  act,  if  the  work  be  a  motion-picture  photoplay; 
of  a  photographic  print  if  the  work  be  a  photograph;  of  a  title  and 
description,  with  not  less  than  two  prints  taken  from  different  sec- 
tions of  a  complete  motion  picture,  if  the  work  be  a  motion  picture 
other  than  a  photoplay;  or  of  a  photograph  or  other  identifying 
reproduction  thereof,  if  it  be  a  work  of  art  or  a  plastic  work  or  draw- 
ing. But  the  privilege  of  registration  of  copyright  secured  hereunder 
shall  not  exempt  the  copyright  proprietor  from  the  deposit  of  copies, 
under  sections  twelve  and  thirteen  of  this  Act,  where  the  work  is  later 
reproduced  in  copies  for  sale." 

"Sec.  25.  That  if  any  person  shall  infringe  the  copyright  in  any 
work  protected  under  the  copyright'  laws  of  the  United  States  such 
person  shall  be  liable: 

"  (a)  To  an  injunction  restraining  such  infringement; 
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,#  "  (b)  To  pay  to  the  copyright  proprietor  such  damages  as  the  copy- 
right proprietor  may  have  suffered  due  to  the  infringement,  as  well 
as  all  the  profits  which  the  infringer  shall  have  made  from  such  in- 
fringement, and  in  proving  profits  the  plaintiff  shall  be  required  to 
prove  sales  only  and  the  defendant  shall  be  required  to  prove  every 
element  of  cost  which  he  claims,  or  in  lieu  of  actual  damages  and 
profits  such  damages  as  to  the  court  shall  appear  to  be  just,  and  in 
assessing  such  damages  the  court  may,  in  its  discretion,  allow  the 
amounts  as  hereinafter  stated,  but  in  case  of  a  nev/spaper  reproduc- 
tion of  a  copyrighted  photograph  such  damages  shall  not  exceed  the 
sum  of  two  hundred  dollars  nor  be  less  than  the  sum  of  fifty  dollars, 
and  in  the  case  of  the  infringement  of  an  undramatized  or  nondra- 
matic  work  by  means  of  motion  pictures,  where  the  infringer  shall 
show  that  he  was  not  aware  that  he  was  infringing,  and  that  such 
infringement  could  not  have  been  reasonably  foreseen,  such  damages 
shall  not  exceed  the  sum  of  one  hundred  dollars;  and  in  the  case  of 
an  infringement  of  a  copyrighted  dramatic  or  dramatico-musical 
work  by  a  maker  of  motion  pictures  and  his  agencies  for  distribution 
thereof  to  exhibitors,  where  such  infringer  shows  that  he  was  not 
aware  that  he  was  infringing  a  copyrighted  work,  and  that  such 
infringements  could  not  reasonably  have  been  foreseen,  the  entire 
suni  of  such  damages  recoverable  by  the  copyright  proprietor  from 
such  infringing  maker  and  his  agencies  for  the  distribution  to  exhib- 
itors of  such  infringing  motion  picture  shall  not  exceed  the  sum  of 
five  thousand  dollars  nor  be  less  than  two  hundred  and  fifty  dollars, 
and  such  damages  shall  in  no  other  case  exceed  the  sum  of  five 
thousand  dollars  nor  be  less  than  the  sum  of  two  hundred  and  fifty 
dollars,  and  shall  not  be  regarded  as  a  penalty.  But  the  foregoing 
exceptions  shall  not  deprive  the  copyright  proprietor  of  any  other 
remedy  given  him  under  this  law,  nor  shall  the  limitation  as  to  the 
amount  of  recovery  apply  to  infringements  occurring  after  the  actual 
notice  to  a  defendant,  either  by  service  of  process  in  a  suit  or  other 
written  notice  served  upon  him. 

"First.  In  the  case  of  a  painting,  statue/  or  sculpture,  ten  dollars 
for  every  infringing  copy  made  or  sold  by  or  found  in  the  possession  of 
the  infringer  or  his  agents  or  employees ; 

" Second.  In  the  case  of  any  work  enumerated  in  section  five  of 
this  Act,  except  a  painting,  statue,  or  sculpture,  one  dollar  for  every 
infringing  copy  made  or  sold  by  or  found  in  the  possession  of  the  in- 
fringer or  his  agents  or  employees ; 

''Third.  In  the  case  of  a  lecture,  sermon,  or  address,  fifty  dollars 
for  every  infringing  delivery; 

1  f Fourth.  In  the  case  of  a  dramatic  or  dramatico-musical  or  a  choral 
or  orchestral  composition,  one  hundred  dollars  for  the  first  and  fifty 
dollars  for  every  subsequent  infringing  performance;  in  the  case  of 
other  musical  compositions  ten  dollars  for  every  infringing  per- 
formance; 

'  ■  (c)  To  deliver  up  on  oath,  to  be  impounded  during  the  pendency 
of  the  action,  upon  such  terms  and  conditions  as  the  court  may  pre- 
scribe, all  articles  alleged  to  infringe  a  copyright; 

' ' (d)  To  deliver  up  on  oath  for  destruction  all  the  infringing  copies 
or  devices,  as  well  as  all  plates,  molds,  matrices,  or  other  means  for 
making  such  infringing  copies  as  the  court  may  order. 
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' 1 (e)  Whenever  the  owner  of  a  musical  copyright  has  used  or  per- 
mitted the  use  of  the  copyrighted  work  upon  the  parts  of  musical  in- 
struments serving  to  reproduce  mechanically  the  musical  work,  then 
in  case  of  infringement  of  such  copyright  by  th©  unauthorized  manu- 
facture, use,  or  sale  of  interchangeable  parts,  such  as  disks,  rolls, 
bands,  or  cylinders  for  use  in  mechanical  music-producing  machines 
adapted  to  reproduce  the  copyrighted  music,  no  criminal  action  shall 
be  brought,  but  in  a  civil  action  an  injunction  may  be  granted  upon 
such  terms  as  the  court  may  impose,  and  the  plaintiff  shall  be  entitled 
to  recover  in  lieu  of  profits  and  damages  a  royalty  as  provided  in  sec- 
tion one,  subsection  (e),  of  this  Act:  Provided  also,  That  whenever  any 
person,  in  the  absence  of  a  license  agreement,  intends  to  use  a  copy- 
righted musical  composition  upon  the  parts  of  instruments  serving  to 
reproduce  mechanically  the  musical  work,  relying  upon  the  compul- 
sory license  provision  of  this  Act,  he  shall  serve  notice  of  such  inten- 
tion, by  registered  mail,  upon  the  copyright  proprietor  at  his  last  ad- 
dress disclosed  by  the  records  of  the  copyright  office,  sending  to  the 
copyright  office  a  duplicate  of  such  notice ;  and  in  case  of  his  failure 
so  to  do  the  court  may,  in  its  discretion,  in  addition  to  sums  herein- 
above mentioned,  award  the  complainant  a  further  sum,  not  to  exceed 
three  times  the  amount  provided  by  section  one,  subsection  (e),  by 
way  of  damages,  and  not  as  a  penalty,  and  also  a  temporary  injunction 
until  the  full  award  is  paid. 

11  Rules  and  regulations  for  practice  and  procedure  under  this  sec- 
tion shall  be  prescribed  by  the  Supreme  Court  of  the  United  States." 

Approved,  August  24,  1912. 


62d  Congress,  |  HOUSE  OF  REPRESENTATIVES.  (  Report 

%d  Session.      J  (     No.  847. 

.Public  405 
3d  Session 

Approved  Mar  2,  1913 
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June  6,  1912. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Oldfield,  from  the  Committee  on  Patents,  submitted  the 

following 

REPOET. 

[To  accompany  H.  R.  23568.] 

The  Committee  on  Patents,  to  which  was  referred  the  bill  (H.  R. 
23568)  to  amend  section  55  of  an  act  entitled  "An  act  to  amend  and 
consolidate  the  acts  respecting  copyrights/'  approved  March  4,  1909, 
having  had  the  same  under  consideration,  beg  to  report  it  back  to  the 
House  with  certain  amendments  and  with  the  recommendation  that 
the  amendments  be  agreed  to  and  that  the  bill  as  amended  do  pass. 

Section- 55  of  the  copyright  act  relates  to  the  certificate  of  copy- 
right to  be  issued  by  the  Copyright  Office  under  the  registration  of 
works  in  that  office.  The  copyright  claimant,  the  person  who  seeks  to 
dispute  a  claimant's  right  to  a  copyright,  and  any  other  individual  who 
pays  the  fee  of  50  cents  prescribed  by  law,  is  entitled  to  the  certificate 
and  the  facts  it  contains.  The  present  certificate  does  not  afford  the 
holder  all  the  facts  necessary  to  show  whether  or  not  the  claimant 
was  entitled  to  register  his  claim  of  copyright,  nor  does  it  show  all 
facts  and  acts  essential  to  copyright.  All  of  this  is,  of  course,  of 
record  in  the  office  of  the  register  of  copyright,  and  can  be  shown 
by  making  the  copyright  certificate  a  more  complete  transcript  of  the 
records  in  the  register's  office.  This  is  done  by  the  bill,  by  reenacting 
section  55,  with  the  further  provision  that  the  certificate  shall  also 
contain  "the  name  of  the  country  of  which  the  author  of  the  work 
is  a  citizen  or  subject,  and,  when  an  alien  author  domiciled  in  the 
United  States  at  the  time  of  registration,  then  a  statement  of  that 
fact,  including  his  place  of  domicile,  the  name  of  the  author  (when  the 
records  shall  so  show),  and  the  date  of  publication  if  the  work  has  been 
reproduced  in  copies  for  sale  or  publicly  distributed."  The  name  of 
the  author  can  not  always  be  specified,  as  some  works  are  published 
anonymously  or  pseudonymously. 

Each  of  the  additional  facts  to  be  inserted  in  the  certificate  are 
matters  of  record  in  the  register's  office  and  are  essential  if  the  cer- 
tificate is  to  convey  to  the  holder  all  the  material  facts.  Without 
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these  facts,  the  holder  of  a  certificate  can  neither  ascertain  or  prove 
whether  or  not  the  claimant  is  entitled  to  copyright,  nor  is  he  informed 
as  to  the  basis  for  any  copyright  claim  asserted.  For  example, 
under  the  present  certificate,  neither  the  name  nor  the  citizenship  of 
the  author  is  shown,  yet,  the  right  of  registration  hangs  wholly  upon 
whether  or  not  the  author  is  a  citizen  of  the  United  States  or  of  a 
country  having  a  reciprocal  treaty  with  the  United  States.  The  pur- 
pose of  the  bill  is  to  show  that  the  copyright  certificate  shall  show  all 
the  facts. 

The  only  change  in  the  form  or  wording  of  the  bill  as  originally  in- 
troduced and  as  reintroduced  and  hereby  reported,  is  the  addition, 
in  line  13,  page  2,  after  the  word  "out,"  the  words  "in  each  case"; 
and  by  striking  out  the  word  "published"  in  line  6,  page  2,  and  insert- 
ing in  lieu  thereof  the  words  "reproduced  in  copies  for  sale,  or  pub- 
licly distributed."  This  substitution  is  necessary,  not  only  to  follow 
the  wording  of  the  general  bill,  but  to  prevent  any  misconception  of 
the  meaning  of  the  word  "published"  and  of  the  word  "publication" 
as  used  in  other  sections  of  the  copyright  act. 

The  existing  copyright  law  provides  for  two  separate  and  distinct 
methods  of  copyright  for  the  two  different  classes  of  copyrightable 
works;  one,  under  section  9,  which  applies  to  works  reproduced  in 
copies  for  sale,  and  the  other,  under  section  11,  which  relates  to  works 
such  as  dramas  and  operas,  which  are  merely  to  be  performed, 
lectures  and  sermons  intended  to  be  delivered  only,  and  the  like,  and 
none  of  which  is  intended  for  printing  and  selling,  nor  are  any  of  them 
to  be  reproduced  in  copies  for  sale. 

Copyright  in  each  class  is  obtained  by  legal  "publications,"  but  the 
publication,  under  each  class,  is  by  a  different  method. 

Under  section  9,  copyright  is  obtained  by  reproducing  the  work 
"with  notice  of  copyright  required  by  this  act  affixed  to  each  copy 
published  or  offered  for  sale,  or  publicly  distributed."  No  act  in 
connection  with  the  Copyright  Office  is  necessary  to  secure  this  copy- 
right. The  copyright  vests  in  the  copyright  owner  upon  his  repro- 
ducing and  offering  for  sale  the  work  with  proper  notice  of  copyright 
attached.  The  copyright  owner  is  merely  required  to  register  his 
work  in  the  Copyright  Office  when  he  desires  to  obtain  a  right  to  the 
remedies  afforded  by  the  copyright  act.  He  does  not  lose  his  copy- 
right by  any  failure  to  register  and  his  copyright  runs  from  the  date  of 
the  first  publication  which  may  be,  and  frequently  is,  on  a  day  long 
prior  to  the  date  of  registration. 

Copyright  under  section  11,  is  obtained  by  filing  in  the  Copyright 
Office,  with  claim  of  copyright,  one  complete  copy  of  the  work  not 
reproduced  and  published  for  sale.  By  this  filing  the  copyright 
claimant  parts  with  all  control  of  the  copy  so  filed,  which  copy,  by 
section  58,  of  the  copyright  act,  is  made  subject  to  inspection,  exam- 
ination, and  reading  by  the  general  public.  In  effect,  by  this  regis- 
tration, the  copy  becomes  a  public  document  subject  to  inspection  at 
will  by  the  general  public  and  it  thereby,  in  the  intent  of  the  copy- 
right law  is  "published." 

Both  classes,  therefore,  secure  copyright  from  the  date  of  first 
publication,  and  consequently  protection  for  exactly  the  same  length 
of  time.  The  publication  in  the  case  of  works  filed  under  section  11, 
being  upon  the  date  on  which  the  work  is  registered,  and  under  section 
9,  the  day  on  which  the  work  is  first  reproduced  and  copied  for  sale  or 
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offered  for  sale,  the  publication,  in  which  latter  case,  must  be  at  a  time 
prior  to  registration. 

As  the  publication  under  section  9  always  precedes  registration,  it 
is  intended  under  the  bill  that  such  date  should  be  specified  in  the 
copyright  certificate  as  well  as  the  date  of  publication.  Hence,  the 
provision  that  the  certificate  should  contain  "the  date  of  publication 
if  the  work  has  been  reproduced  in  copies  for  sale,  or  publicly 
distributed." 

As  to  the  amendment  of  the  bill  in  the  addition  of  the  words  "in 
each  case"  after  the  word  "out,"  in  line  13,  page  2,  this  insertion  was 
made  in  order  that  the  exact  wording  of  section  55  might  be  followed. 

There  has  been  no  opposition  to  the  bill.  It  has  been  called  up  on 
two  occasions  following  hearings  upon  other  bills,  when  conflicting 
interests  appeared;  however,  all  such  parties  appearing  before  this 
committee  have  uniformly  urged  the  passage  of  the  bill  in  its  present 
form. 

The  bill  has  the  indorsement  of  the  Librarian  of  Congress,  and  has 
also  the  indorsement  of  the  register  of  copyrights. 

o 


[Public—No.  405 J 

[IT.  R.  23568.] 

An  Act  To  amend  section  fifty-five  of  "An  Act  to  amend  and  con- 
solidate the  Acts  respecting  copyright,"  approved  March  fourth,  nineteen  hundred 
and  nine. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  section  fifty-five  of  the 
Act  entitled  "An  Act  to  amend  and  consolidate  the  Acts  respecting 
copyright/'  approved  March  fourth,  nineteen  hundred  and  nine,  be 
amended  to  read  as  follows: 

"Sec.  55.  That  in  the  case  of  each  entry  the  person  recorded  as  the 
claimant  of  the  copyright  shall  be  entitled  to  a  certificate  of  registra- 
tion under  seal  of  the  copyright  office,  to  contain  the  name  and  address 
of  said  claimant,  the  name  of  the  country  of  which  the  author  of  the 
work  is  a  citizen  or  subject,  and  when  an  alien  author  domiciled  in 
the  United  States  at  the  time  of  said  registration,  then  a  statement  of 
that  fact,  including  his  place  of  domicile,  the  name  of  the  author 
(when  the  records  of  the  copyright  office  shall  show  the  same),  the 
title  of  the  work  which  is  registered  for  which  copyright  is  claimed, 
the  date  of  the  deposit  of  the  copies  of  such  work,  the  date  of  publica- 
tion if  the  work  has  been  reproduced  in  copies  for  sale,  or  publicly 
distributed,  and  such  marks  as  to  class  designation  and  entry  number 
as  shall  fully  identify  the  entry.  In  the  case  of  a  book,  the  certificate 
shall  also  state  the  receipt  of  the  affidavit,  as  provided  by  section  six- 
teen of  this  Act,  and  the  date  of  the  completion  of  the  printing,  or 
the  date  of  the  publication  of  the  book,  as  stated  in  the  said  affidavit. 
The  register  of  copyrights  shall  prepare  a  printed  form  for  the  said 
certificate,  to  be  filled  out  in  each  case  as  above  provided  for  in  the 
case  of  all  registrations  made  after  this  Act  goes  into  effect,  and  in  the 
case  of  all  previous  registrations  so  far  as  the  copyright  office  record 
books  shall  show  such  facts,  which  certificate,  sealed  with  the  seal 
of  the  copyright  office,  shall,  upon  payment  of  the  prescribed  fee,  be 
given  to  any  person  making  application  for  the  same.  Said  certificate 
shall  be  admitted  in  any  court  as  prima  facie  evidence  of  the  facts 
stated  therein.  \\\  addition  to  such  certificate  the  register  of  copy- 
rights shall  furnish,  upon  request,  without  additional  fee,  a  receipt 
for  the  copies  of  the  work  deposited  to  complete  the  registration." 

Approved  March  2,  1913. 
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Public  Resolution  55 
2d  Session 

Approved  Aug,  21,  1912 
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July  23,  1912. — Committed  to  the  Committee  of  the  Whole  House  on  the  state  of  the 
Union  and  ordered  to  be  printed. 


Mr.  Bulkley,  from  the  Committee  on  Patents,  submitted  the 

following 

REPORT. 

[To  accompany  H.  J.  Res.  337.] 

The  Committee  on  Patents,  having  had  under  consideration  House 
joint  resolution  337,  requesting  the  President  to  cause  an  investi- 
gation of  the  Patent  Office  and  make  a  report  with  recommendations 
to  Congress,  submits  the  following  report,  with  a  unanimous  recom- 
mendation that  the  resolution  do  pass  with  the  following  amendments : 

On  page  1,  line  8,  after  the  comma,  insert  the  words  "  known  as 
the  Commission  on  Economy  and  Efficiency." 

On  page  2,  line  6,  after  the  word  "  accommodations, insert  a 
comma. 

The  purpose  of  the  resolution  is  to  secure  in  ample  time  for  action 
at  the  next  session  of  Congress  concrete  recommendations  concern- 
ing a  reorganization  of  the  administration  of  the  Patent  Office  from 
a  responsible  authority,  based  upon  a  careful  study  of  the  problems 
involved  by  qualified  experts. 

The  reports  of  the  Commissioner  of  Patents  to  the  Secretary  of  the 
Interior  and  the  Congress  show  that  in  his  judgment  the  present 
organization  of  the  Patent  Office  is  inadequate  to  handle  properly 
the  increasing  business  of  the  office.  Your  committee  believes  that 
the  condition  is  such  as  to  justify  a  thorough  investigation  of  the 
suggestions  made  by  the  commissioner  to  the  effect  that  both  salaries 
and  working  space  are  inadequate.  Such  investigation,  in  order  to 
become  the  foundation  of  a  comprehensive  plan  for  the  improve- 
ment of  the  efficiency  of  the  bureau,  should  be  made  with  a  greater 
regard  for  details  than  would  be  practicable  in  an  investigation  by  a 
congressional  committee.  Such  an  investigation  is  within  the 
general  scope  of  the  duties  of  the  accountants  and  experts  heretofore 
employed  by  the  President  to  inquire  into  the  methods  of  transacting 
public  business  of  the  Government  in  the  executive  branch,  popularly 
known  as  the  Commission  on  Economy  and  Efficiency.  It  is  sub- 
mitted that  such  a  commission  already  organized  and  having  already 
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had  some  experience  in  the  investigation  of  the  conduct  of  Govern- 
ment business  is  better  qualified  for  the  proposed  work  than  any 
special  commission  which  might  be  organized  for  the  express  purpose. 
The  reference  of  this  matter  to  the  existing  organization  will  also 
avoid  the  possibility  of  duplication  of  effort,  inasmuch  as  it  is  by 
existing  law  within  the  jurisdiction  of  this  bodv  to  investigate  the 
Patent  Office. 

A  complaint  frequently  made  against  the  Patent  Office  is  that 
patents  are  frequently  issued  on  applications  that  do  not  state  real 
inventions.  Issuance  of  such  patents  of  doubtful  validity,  and  occa- 
sionally of  no  validity,  has  a  bad  effect  on  the  industrial  development 
of  the  country  in  two  ways.  On  the  one  hand,  the  owner  of  a  ques- 
tionable patent  has  a  color  of  right  to  prevent  others  from  using  some 
machine,  device,  combination,  or  process  which  may  in  fact  have 
been  more  or  less  widely  knoAvn  before  the  patent  was  ever  applied  for; 
and  this  may  result  in  the  manufacturer,  through  fear  of  infringement, 
abandoning  the  use  of  an  idea  which  in  justice  he  should  have  had  the 
right  to  use.  It  may  result  in  his  paying  a  royalty  which  he  ought  not 
to  have  been  obliged  to  pay,  and  it  may  result  in  his  being  subjected  to 
the  expense  of  defending  an  infringement  suit  based  upon  a  patent 
which  never  should  have  issued.  On  the  other  hand,  the  issuance  of 
a  large  number  of  patents  of  questionable  validity'  creates  in  the  public 
mind  such  a  distrust  of  patents  that  the  real  inventor  finds  his  patent 
to  some  extent  discredited  in  public  opinion  and  finds  in  the  courts  no 
such  presumption  of  validity  as  to  allow  him  an  injunction  for 
infringement  until  after  the  merits  of  his  patent  have  been  passed  on 
by  the  court.  Your  committee  believe  that  our  patent  system  can 
far  better  serve  its  purpose  of  stimulating  invention  and  industry  if 
the  examinations  in  the  Patent  Office  can  be  made  so  rigid  as  prac- 
tically to  prevent  the  issuance  of  patents  except  for  real  inventions. 
It  is  the  purpose  of  this  investigation  to  ascertain  to  what  extent  this 
can  be  done  by  improvement  of  the  administration  of  the  Patent 
Office. 

The  Patent  Office  for  some  years  has  been  a  self-sustaining  institu- 
tion; that  is  to  say,  the  fees  collected  have  been  more  than  sufficient 
to  pay  every  expense  of  the  bureau.  Inasmuch  as  the  office  now  re- 
ceives only  $15  for  the  prehminary  fee  on  an  application  for  patent 
and  $20  for  final  fee  on  the  issuance  of  a  patent,  it  is  confidently 
believed  that  every  expense  necessary  to  bring  the  office  to  the  highest 
efficiency,  even  including  the  cost  of  erecting  a  new  building,  should 
that  prove  desirable,  can  be  met  by  a  comparatively  slight  increase 
in  Patent  Office  fees.  This  would  not  be  in  any  sense  a  burden  on  the 
inventor,  since  he  would  be  fully  compensated  by  the  better  quality 
of  patents  which  could  be  issued  after  more  rigid  examination.  The 
resolution  directs  the  attention  of  the  investigating  body  to  this  phase 
of  the  problem  and  calls  for  recommendations  to  meet  all  proposed 
expense  out  of  increase  of  fees,  so  that  the  improvement  can  be  made 
without  any  expense  whatever  to  the  Treasury. 

The  present  resolution  states  the  scope  of  the  proposed  investiga- 
tion of  the  Patent  Office  at  once  more  broadly  and  more  specifically 
than  the  scope  of  the  general  investigation  of  all  executive  offices  is 
stated  in  the  existing  law.  It  also  requests  presidential  recommenda- 
tions on  this  important  subject  at  a  specific  date  which  will  allow 
time  for  thorough  consideration  before  the  expiration  of  the  present 
Congress. 
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The  committee  amendments  are  both  suggested  with  a  view  to 
greater  clearness.  The  first  adds  the  popular  designation  "  Com- 
mission on  Economy  and  Efficiency"  to  the  language  which  has 
hitherto  been  used  in  statutes  referring  to  that  body.  The  second 
amendment  is  intended  to  make  doubly  sure  that  the  "  changes  in 
law"  and  "increases  in  appropriations"  referred  to  on  lines  4  and  5 
on  page  2  shall  be  understood  to  be  only  those  which  may  be  neces- 
sary to  enable  the  Patent  Office  to  discharge  its  functions  in  a  thor- 
oughly efficient  and  economical  manner.  The  resolution  appropri- 
ates such  amount  of  money  as  may  be  necessary  to  carry  on  the  pro- 
posed investigation,  not  in  excess  of  $10,000.  This  amount  was 
informally  suggested  by  the  chairman  of  the  Commission  on  Economy 
and  Efficiency  before  the  resolution  was  introduced,  and  he  has  since 
confirmed  this  by  the  following  letter  containing  detailed  estimate: 

The  White  House, 
The  President's  Commission  on  Economy  and  Efficiency, 

Washington,  July  22,  1912. 

Hon.  Robert  J.  Bulkley, 

House  of  Representatives,  Washington,  D.  C. 

Dear  Sir:  In  reply  to  your  request  for  an  estimate  of  the  expense  to  be  incurred  in 
making  an  investigation  and  report  by  December  10,  1912,  on  the  administration  of 
the  Patent  Office,  as  contemplated  by  House  joint  resolution  337,  we  beg  to  state  that 
until  the  investigation  of  the  present  methods,  personnel,  equipment,  and  building  is 
commenced  it  is  difficult  to  estimate  the  number  of  employees  that  will  be  needed  in 
order  to  complete  the  work  by  the  date  named  in  the  resolution. 

The  following  is  an  estimate  prepared  from  our  knowledge  of  the  Patent  Office  and 
its  present  methods,  personnel,  etc. 

Estimated  expense  of  investigation  of  Patent  Office,  Aug.  10  to  Dec.  10,  1912.  x 

Securing  a  descriptive  report,  in  detail,  of  the  administration  of  the  office,  in- 
cluding present  methods,  personnel,  equipment,  building,  etc..  said  report 


to  be  the  basis  for  consideration  of  changes  to  be  recommended,  and  to  ac- 
company the  report  to  be  submitted  to  Congress,  employment  of  experts  and 
clerical  force.  .    $3, 000 

Conducting  hearings  and  securing  the  critical  and  constructive  views  of  mem- 
bers of  the  patent  bar,  Patent  Office  officials,  and  others   2,  000 

Preparation  of  an  analysis  of  the  facts,  criticisms  of  existing  conditions,  and 
constructive  recommendations  by  the  member  or  members  of  the  President's 
Commission  on  Economy  and  Efficiency  assigned  to  work  upon  this  inquiry, 
including  clerical  and  stenographic  assistance   2,  500 

Preparation  for  submission  to  Congress  of  the  recommendations  of  the  commis- 
sion as  to  changes  in  law.  increase  in  appropriations,  additional  building 
accommodations,  etc   1,000 

Miscellaneous  expenses,  such  as  printing  blanks  and  circulars,  travel  of  em- 
ployees and  expert  witnesses,  stationery,  etc   1,  500 

Total   10,000 

Respectfully, 


F.  A.  Cleveland, 

Chairman. 

The  reasons  for  the  passage  of  this  resolution  are  well  stated  by 
the  Secretary  of  the  Interior  in  the  following  letter  indorsing  the 
resolution : 

Department  of  the  Interior, 

Washington,  July  22,  1912. 

Hon.  Robert  J.  Bulkley, 

House  of  Representatives,  Washington,  D .  C. 
My  Dear  Mr.  Bulkley:  My  attention  has  been  directed  to  the  joint  resolution 
(H.  J.  Res.  337)  authorizing  an  investigation  of  the  administration  of  the  Patent 
Office  with  a  view  to  determining  whether  or  not  the  present  methods,  personnel, 
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equipment,  and  building  of  said  office  are  adequate  for  the  performance  of  its  func- 
tions, taking  into  consideration  the  present  character  and  volume  of  business  and 
also  such  increase  in  complexity  or  volume  as  may  be  reasonably  expected  in  the 
future,  and  to  make  such  recommendations  in  connection  therewith  to  Congress  as 
may  be  deemed  necessary  to  enable  the  Patent  Office  to  discharge  its  functions  in  a 
thorough  and  economical  manner. 

I  have  consulted  the  Commissioner  of  Patents  in  regard  to  this  investigation  and  I 
indorse  his  opinion  that  an  investigation  of  this  character  would  be  of  the  greatest 
value.  The  commissioner  has  repeatedly,  in  his  fiscal  reports  to  the  Secretary  of  the 
Interior  and  annual  reports  to  Congress,  invited  attention  to  the  inadequacy  of  the 
present  quarters  and  equipment  and  also  the  insufficiencies  of  force  and  salaries  to 
enable  the  office  to  perform  its  business  in  a  prompt  and  efficient  manner,  and  he  will 
be  glad  to  furnish  any  and  all  information  required  by  such  an  investigating  com- 
mittee and  to  cooperate  with  them  in  every  way  which  will  lead  to  a  complete  and 
careful  investigation  of  the  present  methods,  personnel,  equipment,  and  building,  as 
well  as  in  respect  to  necessary  changes  of  the  patent  laws. 

The  present  building  which  houses  the  Patent  Office  is  not  fireproof  and  is  piled 
high  with  tons  of  inflammable  matter  comprising  the  secret  archives  of  that  bureau. 
Much  of  this  material  is  stored  in  wooden  cases  and  upon  open  shelves,  subject  to 
the  ravages  of  time  and  other  destructive  agents.  There  are  also  recorded  in  that 
office  the  deeds  of  all  assignments  of  titles  of  invention,  which  are  of  the  greatest 
value  in  determining  the  ownership  of  valuable  patents  and  the  loss  of  which,  by 
fire  or  otherwise,  would  be  a  tremendous  blow  to  the  commercial  interests  of  the 
country.  Conditions  have  been  growing  worse  from  year  to  year  and  the  limit  of 
congestion  has  been  reached.  In  the  effort  to  obtain  more  room  for  storage  of  Patent 
Office  records  and  for  the  transaction  of  business,  rooms  in  the  basement  have  been 
cleaned  out  for  the  storage  of  records,  and  several  of  such  rooms  have  been  floored 
for  the  use  of  examining  divisions.  The  District  fire  department  and  other  officials 
have  pronounced  the  building  unsafe  as  to  fire,  and  the  engineers  of  the  War  Depart- 
ment have  said  that  the  walls  should  be  lightened  of  their  great  weight,  especially 
in  the  northwest  corner  of  the  building. 

The  commissioner  reports  that  the  scientific  library  is  in  need  of  thorough  reor- 
ganization. That  branch  is  of  great  importance  to  inventors  and  to  the  office,  the 
number  of  volumes  having  reached  between  forty  and  fifty  thousand  of  scientific 
works  which  are  constantly  searched  by  interested  people,  as  well  as  by  the  exam- 
ining corps  in  the  conduct  of  their  work  of  examining  applications  for  patents.  These 
volumes  should  be  thoroughly  digested  so  that  the  subject  matter  will  be  readily 
accessible.    This  will  result  in  the  saving  of  much  time  and  expense. 

It  is  necessary  that  additional  translators  be  provided,  in  view  of  the  constant  and 
rapid  increase  in  the  number  of  foreign  patents,  in  order  that  the  same  may  be  classified 
and  promptly  sent  to  the  various  examining  divisions  to  be  used  as  references  in  the 
examination  of  applications  for  patents.  Translations  of  such  patents  are  not  only 
made  for  the  examining  corps  but  for  inventors  and  others,  and  the  receipts  for  such 
translations  would  easily  pay  the  salaries  of  the  additional  force. 

The  commissioner  states  that  although  the  salaries  of  the  examiners  employed  in  the 
Patent  Office  have  been  increased  during  his  incumbency  in  the  office  of  commissioner 
and  he  has  been  able  by  this  means  to  check  to  a  certain  degree  the  great  number  of 
resignations,  he  is  still  unable  to  hold  as  great  a  percentage  of  these  specially  trained 
men  as  is  desirable  to  attain  the  best  possible  efficiency.  Owing  to  the  rigid  examina- 
tion necessary  to  pass  in  order  to  enter  the  examining  corps,  it  is  made  up  almost 
exclusively  of  men  who  have  graduated  from  various  technical  schools  and  universi- 
ties. After  entering  the  office  nearly  all  take  courses  of  law  in  the  Washington  law 
schools,  and  in  fact  many  have  knowledge  of  law  before  entering  the  office.  After 
they  have  become  experienced  in  the  practice  of  the  Patent  Office  many  accept 
offers  made  to  them  by  established  law  firms  or  corporations.  The  constantly  changing 
force  of  course  necessarily  reduces  the  efficiency  of  the  office,  since  it  takes  considerable 
time  for  a  new  man  to  learn  the  class  of  inventions  which  have  been  assigned  to  him 
and  the  practice  of  the  Patent  Office  in  respect  to  the  applications. 

At  the  present  time  the  entire  number  of  American  patents,  which  exceed  a  million, 
is  undergoing  a  reclassification,  about  half  of  the  work  having  been  completed.  It 
is  necessary  that  additional  force  be  given  to  speedily  terminate  the  classification 
of  the  United  States  patents  and  also  to  reclassify  the  foreign  patents,  of  which  there 
are  between  two  and  three  million,  as  well  as  to  digest  and  classify  the  forty  or  fifty 
thousand  volumes  of  scientific  and  technical  works  in  the  library  above  referred  to. 
When  this  work  is  completed  an  enormous  benefit  will  accrue  to  the  inventors  and 
manufacturers  of  the  country  and  to  the  public.  The  work  of  examination  of  appli- 
cations for  patents  will  be  simplified  and  such  patents  as  are  granted  will  have  a 
much  greater  degree  of  validity. 
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Certain  changes  in  the  patent  laws  which  relate  to  the  simplification  and  expedi- 
tion of  the  work  of  the  Patent  Office  and  to  the  safeguarding  of  the  records  of  the 
office  have  been  from  time  to  time  suggested  by  the  commissioner  in  his  annual 
report  to  Congress. 

The  proposed  investigation  will  receive  the  hearty  commendation  not  only  of  the 
inventors  but  also  of  the  manufacturers,  chemical,  electrical,  and  other  engineering 
associations  throughout  the  country,  each  of  which  has,  within  the  last  few  years, 
been  taking  increased  interest  in  the  welfare  of  the  patent  system  and  of  the  Patent 
Office. 

I  approve  a  most  thorough  investigation  of  the  facts  upon  which  the  recommenda- 
tions of  the  commissioner  are  based  and  welcome  all  suggestions  of  changes  which  will 
result  in  the  increased  efficiency  and  economy  of  the  system,  and  especially  such  as 
will  result  in  the  reduction  of  the  issuance  of  patents  of  doubtful  validity. 

In  conclusion  I  wish  to  assure  you  that  all  efforts  to  advance  the  efficiency  of  the 
patent  system  will  receive  my  most  hearty  support  and  also  the  support  of  the  Com- 
missioner of  Patents. 

Very  respectfully,  Walter  L.  Fisher,  Secretary, 

o 


[Public  Resolution — No.  55.] 

[H.  J.  Res.  337.] 

Joint  Resolution  Requesting  the  President  to  cause  an  investigation 
of  the  Patent  Office  and  make  a  report  with  recommendations  to  Congress. 

Resolved  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  the  President  of  the 
United  States  be,  and  he  is  hereby,  requested  to  cause  the  account- 
ants and  experts  from  official  and  private  life  now  or  hereafter  em- 
ployed in  the  inquiry  into  methods  of  transacting  the  public  business 
of  the  Government  in  the  several  executive  departments  and  other 
executive  Government  establishments,  known  as  the  Commission  on 
Economy  and  Efficiency,  to  investigate  fully  and  carefully  the  ad- 
ministration of  the  Patent  Office  with  a  view  of  determining  whether 
or  not  the  present  methods,  personnel,  equipment,  and  building  of  said 
office  are  adequate  for  the  performance  of  its  functions,  taking  into 
consideration  the  present  character  and  volume  of  business,  and  also 
such  increase  in  complexity  or  volume  as  may  reasonably  be  expected 
in  the  future,  and  to  ascertain  and  recommend  specifically  to  Congress 
not  later  than  December  tenth,  nineteen  hundred  and  twelve,  what 
changes  in  law,  what  increases  in  appropriations,  and  what  addi- 
tional building  accommodations,  may  be  necessary  to  enable  the 
Patent  Office  to  discharge  its  functions  in  a  thoroughly  efficient  and 
economical  manner,  and  to  what  extent  any  expenditures  which  may 
be  recommended  can  be  met  by  increases  of  Patent  Office  fees. 

All  expense  incurred  in  carrying  out  the  purposes  of  this  resolution, 
shall  be  paid  out  of  any  funds  in  the  Treasury  of  the  United  States 
not  otherwise  appropriated,  and  the  sum  necessary  for  said  purposes 
is  hereby  appropriated:  Provided,  That  the  total  expense  authorized 
by  this  resolution  shall  not  exceed  the  sum  of  ten  thousand  dollars. 

Approved,  August  21,  1912, 


62d  Congress,  )  HOUSE  OF  REPRESENTATIVES,  j  Report 
2d  Session.      j  \  No.  1161. 
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August  8,  1912. — Committed  to  the  Committee  of  the  Whole  House  on  the  state  of 
the  Union  and  ordered  to  be  printed. 


Mr.  Oldfield,  from  the  Committee  on  Patents,  submitted  the  following 

EEPOET. 

[To  accompany  H.  R.  23417.] 

The  Committee  on  Patents,  to  which  was  referred  the  bill  (H.  R. 
23417)  to  codify,  revise,  and  amend  the  laws  relating  to  patents, 
having  had  the  same  under  consideration,  beg  to  report  it  back  to  the 
House  with  amendment,  in  the  nature  of  a  substitute,  and  the  com- 
mittee recommends  that  the  bill  as  amended  do  pass. 

The  substitute  bill  hereby  reported  is  by  the  committee  considered 
to  be  of  vast  importance.  The  committee  has  devoted  a  great  deal 
of  time  and  study  to  the  subject  matter  and  form  of  the  substitute 
and  original  bill  and  in  the  judgment  of  the  committee  the  importance 
of  the  proposed  legislation  justifies  and  calls  for  a  detailed  report 
on  the  various  sections,  together  with  a  general  discussion  of  the 
whole  subject  matter. 

There  is  widespread  dissatisfaction  with  the  operation  of  our  patent 
laws.  The  statutes  now  in  force  directly  affecting  patents  have 
remained  practically  unchanged  since  the  revision  of  1870.  Mean- 
while changes  fundamental  in  character  have  occurred  in  our  indus- 
trial conditions.  Chief  among  these  is  the  rapid  growth  of  the  trusts 
and  combinations  whose  business  rests  largely  in  patents,  and  whose 
financial  and  industrial  power  exercises  a  dominating  influence  over 
many  branches  of  trade.  There  is  an  insistent  demand  for  a  revision 
of  the  existing  laws  affecting  patents  which  shall  remove  the  evils 
found  to  exist,  and.  make  our  laws  conform  to  the  industrial  needs  of 
the  present  time. 

The  original  bill  (H.  R.  23417)  was  introduced  April  16,  1912. 

This  committee  held  its  first  hearing  on  said  original  bill  on  April  17, 
1912,  when  the  chairman  was  authorized  to  select  a  committee  of  six 
to  continue  the  hearings.  The  subcommittee  held  its  first  hearing 
on  April  24,  1912;  has  held  in  all  27  public  hearings  at  which  wit- 
nesses testified.  Written  communications  in  large  number  and  con- 
taining many  valuable  suggestions  came  from  practically  every  part 
of  the  country.    In  view  of  the  pressing  importance  of  the  questions 
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involved  in  sections  17  and  32  of  the  original  bill,  corresponding  to 
sections  1  and  2  of  the  substitute  bill,  your  subcommittee  concluded 
to  take  up  first  these  provisions,  and  to  reserve  for  a  later  time  a  con- 
sideration of  other  numerous  and  difficult  questions.  The  com- 
mittee's investigation  disclosed  that  the  existing  dissatisfaction  with 
our  patent  system  is  due  to  a  variety  of  causes,  but  that  two  causes 
entirely  distinct  in  character  are  principally  operative:  (1)  The  abuses 
of  the  rights  granted  by  patents ;  (2)  the  defects  of  our  present  system 
of  administering  the  patent  law  in  the  Patent  Office  and  in  the  courts. 
No  complete  remedy  for  existing  evils  is  possible  without  removing 
by  adequate  legislation  these  two  great  causes  of  dissatisfaction. 

The  discussion  before  your  committee  was  directed  mainly  to  the 
abuses  incident  to  the  use  of  patent  rights,  and  was  directed  specifi- 
cally to  the  following  subject: 

First.  The  evils  arising  from  the  vendor  of  a  patented  article  fixing 
the  price  at  which  the  article  must  be  resold  to  the  public. 

Second.  The  evils  arising  from  the  vendors  of  patented  articles 
prohibiting  their  use  except  in  connection  with  other  unpatented 
articles  purchased  from  them. 

Third.  The  evils  arising  from  owners  of  patents  suppressing  the 
same  or  prohibiting  their  use  in  order  to  prevent  competition  with 
other  patented  or  unpatented  articles  sold  by  such  owners  of  patents. 

As  a  remedy  for  these  evils  it  was  proposed  to  limit  the  absolute 
right  now  vested  in  the  owners  of  patents  under  which  they  determine 
to  what  extent  and  in  what  manner  the  use  of  the  patent,  or  patented 
article,  shall  be  permitted.  With  this  in  view  it  was  proposed  to  take 
away  specifically  the  right  recognized  by  the  lower  Federal  courts  to 
fix  under  the  patent  law  prices  at  which  articles  shall  be  sold  at  retail, 
and  also  to  take  away  the  right  recently  confirmed  in  the  Mimeograph 
case  to  prohibit  patented  machines  from  being  used  otherwise  than 
in  connection  with  unpatented  materials  furnished  by  the  vendor  or 
licensor. 

The  existing  provisions  of  law  under  which  the  patent  monopoly 
in  a  new  invention  is  granted  for  a  hmited  period  clearly  operate 
beneficially  to  the  people  so  long  as  the  patent  is  used  for  its  legiti- 
mate purpose.  The  evils  complained  of,  so  far  as  they  are  connected 
with  patents,  arise  only  from  the  perversion  of  the  patent  monopoly 
to  an  illegitimate  use.  Widespread  evils  of  which  just  complaint  is 
made  are  due  mainly  to  the  abuses  of  the  patent,  either  by  making 
it  the  means  of  securing  a  monopoly  more  extensive  than  that  cov- 
ered by  the  patent  or  through  accumulating  competing  patents  and 
suppressing  part  of  the  same.  The  patent  law  was  enacted  before 
any  of  our  trusts  came  into  existence;  when  competition  was  the 
accepted  law  of  trade,  and  when  combinations  in  restraint  of  trade 
were  not  in  contemplation.  So  long  as  such  conditions  continued 
and  the  avenues  of  competition  were  kept  open  the  monopoly  granted 
by  the  patent  law,  Hmited  as  it  was,  in  time  tended  to  stimulate 
competition.  It  incited  inventors  to  new  effort  and  capitalists  and 
business  men  were  encouraged  to  develop  inventions.  Under  these 
conditions  a  patent,  while  granting  a  monopoly  in  a  specific  article, 
had  rarely  a  tendency  to  monopolize  an}T  branch  of  the  trade,  because 
few  inventions  were  so  fundamental  in  character  as  to  give  the  owner 
of  the  patent  a  monopoly  in  any  branch  of  the  trade,  and  every  great 
financial  success  arising  from  an  individual  patent  was  sure  to  result 
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in  rival  inventions.  But,  when  concerns  which  are,  or  naturally 
would  be,  owners  of  competing  patents  combine  to  dominate  any 
branch  of  industry  a  new  and  serious  situation  arises;  the  patent 
perverted  from  its  original  use  becomes  a  part  of  a  monopoly  of 
monopolies  or  is  used  as  an  instrument  for  securing  a  trade  monopoly 
and  such  monopolies  are  attended  by  the  twin  evils  of  extortionate 
prices  and  an  arrest  of  progress  in  that  branch  of  industry. 

The  tendency  of  monopoly  to  establish  extortionate  prices  is  a 
matter  of  common  knowledge.  The  tendency  of  monopoly  to  arrest 
development  is  equally  marked,  though  less  discussed.  It  is  the 
more  insidious  and  perhaps  the  more  dangerous  of  the  incidents  of 
monopoly  in  industry. 

The  Inventors'  Guild,  an  association  in  which  such  eminent  inventors 
as  Thomas  A.  Edison,  Peter  Cooper  Hewitt,  Michael  I.  Pupin,  and 
H.  Ward  Leonard  are  prominent,  thus  expresses  the  danger  to  our 
prosperity  resulting  from  these  causes : 

It  is  a  well-known  fact  that  modern  trade  combinations  tend  strongly  toward  con- 
stancy of  processes  and  products,  and  by  their  very  nature  are  opposed  to  new  pro- 
cesses and  new  products  originated  by  independent  inventors,  and  hence  tend  to 
restrain  competition  in  the  development  and  sale  of  patents  and  patent  rights;  and 
consequently  tend  to  discourage  independent  inventive  thought,  to  the  great  detri- 
ment of  the  nation,  and  with  injustice  to  inventors  whom  the  Constitution  especially 
intended  to  encourage  and  protect  in  their  rights. 

Experience  shows  that  practices  in  relation  to  patent  rights  which 
are  beneficent,  or  at  least  harmless,  when  pursued  by  those  engaged 
in  competitive  business  lead  to  serious  evils  when  pursued  by  con- 
cerns engaged  in  restraining  trade.  Public  policy  demands  that  those 
engaged  in  business  should  not  be  restricted  in  their  operations 
except  so  far  as  such  restriction  is  essential  to  the  protection  of  the 
rights  of  the  public. 

Adequate  relief  can  best  be  attained  by  defining  clearly  the  condi- 
tions under  which  patents  may  and  may  not  be  used  by  those  com- 
bining to  restrain  trade,  and  in  making  effective  the  machinery  for 
enforcing  the  prohibitions  established  by  law.  The  bill  herewith 
submitted  consists  therefore  largely  of  provisions  making  specific 
application  of  the  Sherman  Antitrust  Act  to  businesses  involving 
patents  and  of  the  means  for  their  effective  administration  by  the 
courts  and  otherwise. 

Section  1.  The  first  partof  this  section  ending  with  the  word  "years," 
line  3  on  page  52,  is  an  amendment  of  the  existing  law.  The  new 
feature  is  embodied  in  lines  3  to  11  by  which  it  is  provided  that 
every  patent  shall  be  limited  to  19  years  from  the  date  of  filing  the 
application  exclusive  of  the  time  actually  consumed  by  the  Patent 
Office  or  the  courts  in  considering  it. 

This  provision  is  aimed  at  tne  procrastination  that  has  become 
proverbial  on  the  part  of  applicants  for  patents. 

Under  the  existing  law  an  applicant  can  fritter  away  years  in  corre- 
spondence, each  time  delaying  many  months  before  replying  to  letters 
concerning  trivial  details.  The  effect  of  this  is  practically  to  prolong 
the  duration  of  the  monopoly.  In  some  instances  the  preliminary 
proceedings  have  been  drawn  out  over  a  course  of  12  or  15  years. 

The  telephone  and  automobile  patents,  both  of  which  have  a  well- 
known  judicial  history,  are  notorious  instances  of  this  practice. 
Under  the  amendment  now  proposed  this  practice  of  delay  will  be 
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eliminated.  The  applicant  is  allowed  two  years  within  which  to 
present  the  merits  of  his  claim  to  a  patent.  Certainly  this  is  enough. 
When  he  files  the  application  he  is  familiar  with  the  merits  of  his 
invention  as  well  as  with  the  history  of  the  art.  In  the  course  of  two 
years,  with  reasonable  diligence,  he  can  present  his  case  and  answer 
the  objections  that  are  raised  against  his  application.  Of  course,  the 
applicant  ought  not  to  be  charged  with  any  delay  for  which  he  is  in  no 
way  responsible.  Hence  the  time  consumed  by  the  Patent  Office  or 
by  the  courts  or  interference  proceedings  is  not  to  be  computed  as  a 
part  of  the  two  years  allowed  to  prosecute  the  claim. 

The  remainder  of  this  section  is  new  and  has  for  its  object  pre- 
venting what  is  popularly  known  as  11  shelving"  competitive  patents. 
Buying  up  patents  for  the  purpose  of  precluding  competition  has  been 
and  is  a  practice  of  industrial  concerns  the  world  over,  and  the  harm 
of  it  has  been  recognized  and  dealt  with  in  almost  every  industrial 
nation  except  the  United  States.  In  one  form  or  another  the  laws 
of  Great  Britain,  of  Canada,  of  Germany  and  of  France,  as  well  as 
many  other  nations,  lodge  in  the  respective  Governments  the  power 
to  liberate  the  manufacture,  sale,  and  use  of  all  patented  articles. 
The  ordinary  method  to  accomplish  this  result  is  to  fix  a  period  of 
three  or  four  years,  within  which  the  owner  of  the  patent  may  set 
about  supplying  the  subject  matter  of  the  patent  to  the  public.  If 
he  fails  to  do  so  within  the  stated  time,  one  of  two  forms  of  relief  is 
provided  for;  in  some  countries  the  patent  right  is  forfeited  and  the 
privilege  of  making  and  selling  becomes  a  right  common  to  every 
one.  In  other  countries  the  owner  of  the  patent  by  his  inactivity 
brings  himself  within  the  terms  of  a  compulsory  license  clause.  The 
most  of  these  statutes  contain  exceptions  and  reservations  and  in  the 
last  analysis  whether  or  not  the  owner  of  the  patent  shall  forfeit  his 
rights  or  submit  to  the  grant  of  a  license  is  dependent  upon  a  judicial 
inquiry  and  determination  as  to  both  the  cause  and  effect  of  his  inac- 
tivity. It  should  be  said  that  in  some  countries  it  is  within  the 
discretion  of  the  judicial  officer  to  grant  one  or  the  other  form  of 
relief,  either  to  forfeit  the  patent  or  compel  the  grant  of  a  license. 

That  patents  in  the  United  States  are  bought  up  in  large  numbers 
for  the  purpose  of  suppressing  competition  can  not  be  doubted.  It 
has  been  the  subject  of  comment  and  complaint  in  the  public  press  for 
years.  Moreover,  many  instances  of  it  can  be  found  in  the  reports 
of  the  decisions  of  the  Federal  courts.  Thus, in  Columbia  Wire  Co.  v. 
Freeman  Wire  Co.  (1895),  71  Fed.,  302  at  306,  the  court  referred  to 
one  of  the  parties  litigant  in  this  language: 

It  has  become  possessed  of  many,  if  not  all,  of  the  valuable  patents  for  the  manu- 
facture of  barbed  wire  and  machines  for  so  doing. 

In  Indiana  Manufacturing  Co.  v.  J.  I.  Case  Threshing  Machine  Co. 
(1906),  148  Fed.,  21,  the  circuit  court  found  that  one  of  the  parties 
had  acquired  over  100  patents  pertaining  to  straw  stackers. 

The  National  Harrow  Co.  was  charged  with  having  acquired  85 
patents  on  spring-tooth  harrows.  (National  Harrow  Co.  v.  Bement, 
1897,  21  Appellate  Division  N.  Y.,  290.) 

Finally,  in  the  so-called  lock  case  (1909),  166  Fed.,  560,  the  court 
said : 

It  is  a  fact  familiar  in  commercial  history  that  patent  rights  have  a  commercial 
value  for  purposes  of  extinction;  that  many  patents  are  purchased  in  order  to  prevent 
the  competition  of  new  inventions  and  of  new  machines  already  installed. 
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The  best  known  instance  in  the  reports  of  suppression  of  a  patent  to 
prevent  competition  is  the  so-called  Paper  Bag  Patent  (1906),  150 
Fed.,  741.  In  this  case  the  complainant  owned  two  patents  on 
machines  for  making  paper  bags.  One  of  the  patented  machines 
complainant  manufactured  and  sold,  but  the  patent  for  the  other 
device  was  deliberately  suppressed.  The  suit  was  for  the  infringe- 
ment of  the  unused  patent.  In  the  court  of  appeals  two  of  the 
judges  held  that  the  suppression  and  nonuse  did  not  operate  to  deprive 
the  complainant  of  its  remedy  by  injunction  to  restrain  infringement. 
Judge  Aldrich,  the  third  member  of  the  court,  delivered  an  elaborate 
dissenting  opinion,  in  which  he  contended  that  the  complainant, 
having  purchased  and  suppressed  the  patent  to  prevent  competition, 
was  not  entitled  to  the  aid  of  a  court  of  equity  to  enjoin  an  infringer. 
The  case  was  taken  to  the  Supreme  Court  (210  U.  S.,  405),  where  the 
court  upheld  the  majority  below,  but  in  the  Supreme  Court  the  com- 
plainant made  at  least  a  colorable  explanation  and  justification  of  its 
nonuse  of  the  patent.  Mr.  Justice  Harlan  dissented  from  the 
majority  opinion. 

These  citations  are  sufficient  to  show  that  the  practice  of  buying 
up  and  suppressing  patents  is  widely  indulged.  The  harm  to  the 
public  and  the  lack  of  justification  under  the  policy  back  of  the  patent 
laws  are  obvious.  Each  patent  creates  in  the  owner  the  right  to 
exclude  every  one  from  making,  using,  and  selling  devices  or  articles 
embodying  the  invention  set  forth  in  that  patent.  But  it  is  common 
knowledge  that  there  are  any  number  of  patented  articles  protected 
by  distinct  patents  that  are  commercial  or  trade  equivalents:  They 
are  useful  to  the  same  end,  appeal  to  the  same  patronage,  and  satisfy 
the  same  demand.  Such  patented  articles  are  unquestionably 
competitive,  and  when  the  patents  are  separately  held  there  is  real 
competition  in  their  use  and  sale.  Typewriters,  automobiles,  sewing 
machines,  printing  presses,  electric  lamps,  razors,  telephones,  and 
farm  machinery  are  only  a  few  of  the  many  things  in  daily  use  that 
have  been  and  are  made  under  various  patents,  noninfringing  and 
competitive.  These  are  familiar  to  the  general  public.  But  in 
addition  there  are  countless  patented  processes  and  patented  ma- 
chines utilized  in  the  production  of  unpatented  goods.  It  is  very  rare 
that  any  one  of  these  patents  is  dominating  and  exclusive  in  the 
respective  industries.  As  the  arts  grow  older  the  patents  increase 
in  number  and  become  narrower  and  more  highly  specialized.  They 
are  confined  to  processes  and  machines  that  cheapen  and  facili- 
tate production  or  it  may  be  accentuate  the  quality  of  a  product  that 
is  old. 

Capital  seeking  to  control  industry  through  the  medium  of  patents 
proceeds  to  buy  up  all  important  patents  pertaining  to  the  particular 
field.  The  effect  of  this  is  to  shut  out  competition  that  would  be 
inevitable  if  the  various  patents  were  separately  and  adversely  held. 
By  aggregating  all  the  patents  under  one  ownership  and  control,  using 
a  few  and  suppressing  the  remainder,  a  monopoly  is  built  up  that  is 
outside  of  and  broader  than  any  monopoly  created  by  the  patent 
statutes.  It  is  monopoly  of  monopolies''  and  is  equivalent  to  a 
patent  on  the  industry  as  such.  Such  an  aggregation  is  not  a  ' 1  monop- 
oly in  the  beneficial  use  of  a  specific  invention"  (148  Fed.,  25), 
but  is  a  monopoly  created  by  commercial  cunning  in  the  use  of 
great  wealth.    The  monopoly  created  by  the  patent  is  in  one  specific 
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thing,  described  in  the  specification  of  the  patent;  the  monopoly 
acquired  by  the  purchase  of  competing  patents  is  on  the  entire 
industry. 

In  his  dissenting  opinion  in  the  Paper  Bag  case  (150  Fed.,  751) 
Judge  Aldrich  said: 

The  equitable  wrong  does  not  reside  in  holding  the  aggregated  title  as  such  for  its 
value  as  title,  but  in  the  purpose  to  hold  the  aggregation  over  and  in  restraint  of  the 
public,  not  for  the  intrinsic  value  of  the  right  itself,  but  for  the  purpose  of  adding 
value  and  potency  to  a  monopoly  which  is  already  held  in  respect  to  another  right. 
Such  a  situation  involves  a  combination  of  interests  under  a  single  control,  or  in  other 
wordsa  " unification  of  interest"  (National  Cotton  Oil  Co.  v.  Texas,  197U.  S.,  115,  129) 
and  "unified  tactics"  with  the  idea  of  arbitrarily  creating  and  emphasizing  a  necessity 
for  the  use  of  a  thing,  like  a  particular  patent  rightful  in  itself,  through  the  monopolistic 
control  and  suppression  of  other  things,  like  other  patents,  which  might  otherwise 
come  into  competition  with  it. 

This  sort  of  thing  can  not  be  regarded  as  a  contribution  to  the 
progress  of  science  and  the  useful  arts.  It  is  only  a  contribution  to 
commercial  scheming  and  financial  power. 

Now,  the  law  denounces  as  illegal  a  contract  between  the  owners 
of  competitive  patents  whereby  each  agrees  to  restrain  trade  in  his 
patented  article;  such  a  case  is  that  of  Blount  Mfg.  Co.  v.  Yale  and 
Towne  Mfg.  Co.,  1909  (166  Fed.,  555).  There  each  of  the  parties 
owned  patents  on  liquid  door  checks,  and  they  entered  into  an  agree- 
ment that  imposed  restraints  on  both  concerns  in  the  manufacture 
and  sale  of  their  respective  patented  products.  The  courts  held  the 
contract  illegal.    The  court  said  (p.  560): 

Ownership  of  a  patent  involves  no  obligation  to  use,  nor  does  ownership  of  other 
property.  Nonuse  ordinarily  violates  no  law :  but  contracting  with  another  to  compel 
one  not  to  use,  is  a  contract  in  restraint  of  trade,  designed  for  the  purpose  of  suppressing 
competition. 

This  is  obviously  true;  but  aggregating  competitive  patents  under 
one  control  accomplishes  the  same  object,  and  it  is  brought  about  for 
the  same  purpose. 

In  the  Northern  Securities  case,  Mr.  Justice  Brewer  said  (193  U.  S., 
363): 

It  must  also  be  remembered  that  under  present  conditions  a  single  railroad  is,  if  not 
a  legal,  largely  a  practical  monopoly;  and  the  arrangement  by  which  the  control  of 
these  two  competing  roads  was  merged  in  a  single  corporation  broadens  and  extends 
such  monopoly. 

This  passage  fits  the  patent  situation  precisely.  A  single  patent 
is  in  fact  an  absolute  legal  monopoly,  and  the  arrangement  by  which 
the  control  of  competitive  patents  is  merged  in  a  single  ownership 
not  only  broadens  and  extends  the  monopoly  of  any  single  patent 
but  creates  a  new  monopoly  differing  in  kind  from  that  contemplated 
by  the  patent  law. 

It  is  to  cure  this  evil  and  prevent  the  perpetuation  of  this  practice 
that  the  latter  part  of  section  1  is  designed.  The  section  has  none  of 
the  drastic  features  of  similar  statutes  in  other  countries.  It  does 
not  provide  for  any  forfeiture  of  the  patent  right.  Nonuse  or  sup- 
pression, in  order  to  afford  the  basis  for  compelling  the  grant  of  a 
license,  must  be  for  the  purpose  or  with  the  result  of  suppressing  com- 
petition between  the  specific  article  protected  by  the  patent  sup- 
pressed and  some  other  article  made  and  sold  by  the  owner  of  the 
patent.  .  Any  one  who  objects  to  such  a  law  must  claim  the  right  in 
the  owner  of  a  patent  to  suppress  purely  as  a  device  to  manipulate 
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the  market.  Undoubtedly,  the  framers  of  the  patent  law  never 
contemplated  such  a  use  of  patents.  As  the  court  said  in  the  Blount 
case  (166  Fed.,  561): 

The  suppression  of  intellectual  products  for  the  preservation  of  the  old  market  does 
not  promote  the  progress  of  science  and  the  arts.  A  patentee  who  agrees  to  suppress 
his  invention  is  not  promoting  it.  He  is  not  deriving  his  profit  from  its  promotion, 
but  from  manipulation  of  the  market.  It  is  no  part  of  the  constitutional  scheme,  or 
of  the  scheme  of  the  patent  laws,  to  secure  to  inventors  a  profit  from  the  suppression 
otf  their  creation. 

Many  persons  object  to  a  compulsory  license  law  on  the  ground  that 
it  would  work  a  great  hardship  on  deserving  inventors  who  have  failed 
to  work  their  patents  because  of  a  lack  of  means  and  opportunity  to 
do  so.  Many  such  inventors  must  seek  the  aid  of  outside  capital  and 
exploit  the  merit  of  their  inventions  to  incredulous  and  wary  investors. 
This  requires  time  and  the  fear  is  that  such  inventors  might  be  com- 
pelled to  grant  licenses  even  though  they  had  no  thought  of  suppress- 
ing competition,  but  this  section  does  not  touch  the  class  mentioned. 
The  original  inventor  never  comes  within  its  operative  scope  unless  or 
until  he  enters  into  a  contract  for  the  suppression  of  his  invention. 
This  exception  is  necessary  to  make  the  law  effective.  Without  it  the 
industrial  concerns  instead  of  acquiring  patents  outright  by  purchase 
would  obtain  an  exclusive  license  from  the  inventor  or  hire  the  inven- 
tor to  withhold  his  article  from  the  market. 

The  section  will  not  harm  the  inventor  but  it  will  operate  to  his 
financial  betterment.  It  will  create  a  market  for  his  patent  rights. 
At  the  present  time  in  any  particular  industry  there  is  practically 
only  one  purchaser  for  the  inventor  to  seek.  The  vast  amount  of 
capital  that  has  acquired  many  other  patents  dominates  the  industry 
and  dictates  the  price  to  be  paid  for  the  isolated  patent.  What  such 
a  concern  will  pay  for  the  patent  will  be  determined  by  what  it  con- 
siders it  worth  to  get  the  patent  out  of  the  way — its  value  in  nonuse, 
not  in  active  work.  In  such  case  the  patent  is  valued  for  the  protec- 
tion that  its  ownership  will  give  to  a  preexisting  monopoly  and  not 
for  the  profits  to  be  made  from  the  manufacture  and  sale  of  the  new 
commodity. 

Section  2.  The  first  part  of  this  section  down  to  line  1 1  on  page  54  is. 
the  law  at  the  present  time;  as  such  it  is  well  understood  in  the  light 
of  court  decisions  and  needs  no  comment.  The  remainder  of  the 
section  deals  with  a  practice  that  has  grown  up  in  the  past  15  years, 
of  restricting  the  right  of  purchasers  of  patented  articles  to  use  and 
resell  the  same.  It  is  now  very  common  for  vendors  of  patented 
devices  to  placard  the  specimen  with  a  notice  requiring  the  purchaser 
to  obtain  his  unpatented  supplies  for  use  in  connection  with  the  device 
exclusively  from  the  owner  of  the  patent  on  penalty  of  his  being 
dealt  with  as  an  infringer  if  he  fails  to  do  so.  Likewise  patented  arti- 
cles are  sold  with  similar  notices,  stipulating  a  uniform  fixed  retail 
price  below  which  the  purchaser  is  forbidden  to  sell  the  article.  This 
practice  received  its  first  sanction  in  the  courts  in  the  case  of  Heaton 
Peninsular  Button  Fastener  Co.  v.  Eureka  Specialty  Co.  (1896),  77 
Fed.,  288.  This  was  a  decision  by  the  court  of  appeals  for  the  sixth 
circuit;  the  judges  composing  the  court  being  Judge  (now  Mr.  Jus- 
tice) Lurton,  Judge  Hammond,  and  Judge  (now  President)  Taft. 
The  case  was  this:  The  complainant  owned  a  patent  on  a  device  for 
fastening  buttons  to  shoes  by  means  of  metallic  staples.    It  sold  the 


8 


REVISION"  OF  PATENT  LAWS. 


machines  accompanied  by  a  notice  inscribed  thereon  to  the  effect 
that  the  purchaser  was  " licensed"  to  use  the  device  only  with  staples 
purchased  from  the  owner  of  the  patent  on  the  fastener.  The  staples 
were  not  patented.  The  defendant  sold  staples  to  the  purchaser 
who  used  the  same  on  the  patented  device.  Thereupon  the  com- 
plainant sued  the  defendant  as  a  contributory  infringer.  The  gist  of 
the  complaint  was  that  the  defendant  knew  of  the  patent,  knew  of 
the  restriction  on  the  use  of  the  machine,  and  in  selling  the  staples 
had  cooperated  in  a  use  that  was  forbidden  by  the  notice.  The  court 
held  that  the  defendant  was  a  contributory  infringer  and  accordingly 
enjoined  a  further  sale  of  the  unpatented  staples  to  the  purchaser  of 
the  fastener. 

This  ruling  was  taken  notice  of  by  other  manufacturers  of  other 
patented  articles,  and  the  practice  of  imposing  such  restrictions 
has  become  widespread.  It  was  at  once  perceived  that  this  inter- 
pretation of  the  law  would  justify  an  analogous  restriction  on  the 
right  to  resell  patented  articles  sold  by  the  manufacturer.  Accord-  ' 
ingly  various  manufacturers  of  patented  articles  sold  such  articles 
accompanied  by  notice  reciting  the  patent  and  a  resale  price  to  be 
observed  by  the  purchaser.  Here  the  courts,  following  by  analogy 
the  Heaton  case,  held  that  a  departure  from  the  resale  price  was 
infringement  of  the  patent.  From  1896  to  1912  this  construction 
of  the  law  was  supported  only  by  decisions  of  the  lower  Federal 
courts,  though  these  decisions  were  numerous  and  quite  uniform. 
Many  persons  thought  the  Supreme  Court  would  repudiate  this  doc- 
trine. This  surmise  was  strengthened  by  the  fact  that  the  Supreme 
Court  in  the  case  of  Bobbs-Merrill  Co.  v.  Straus  (1908.  210  U.  S., 
339)  held  that  the  owner  of  a  copyright  on  a  book  had  not  the  right 
under  the  copyright  statutes  to  fix  the  resale  price  of  copies  of  the 
book  printed  and  sold  by  him. 

And  in  the  still  later  case  of  Dr.  Miles  Medical  Co.  v.  John  D.  Parks 
&  Sons  Co.  (220  U.  S.,  373)  it  was  held  that  the  manufacturer  and 
vendor  of  a  proprietary  drug  compounded  under  a  secret  formula 
could  not  legally  establish  such  resale  prices  through  a  system  of 
contracts  with  and  notices  to  the  various  dealers. 

However,  in  the  case  of  Henry  v.  A.  B.  Dick  Co.,  decided  March  11, 
1912,  the  Supreme  Court  did  uphold  and  promulgate  the  rule  of  law 
set  out  in  the  Heaton  case.  The  decision  was  rendered  by  a  divided 
court  composed  of  seven  members,  and  the  two  opinions  delivered 
respectively  by  the  majority  and  minority  discuss  elaborately  the 
doctrine  and  its  developments.  The  facts  involved  were  these:  The 
A.  B.  Dick  Co.  made  and  sold  a  patented  mimeograph.  There  was  a 
notice  on  the  machine  asserting  that  it  was  to  be  used  only  with  ink, 
paper,  and  other  supplies  made  by  the  A.  B.  Dick  Co.  The  court  held 
that  the  sale  of  ink  by  Henry,  who  knew  of  the  restriction,  to  the  owner 
of  the  mimeograph  for  use  therewith  was  contributory  infringement. 
Thus  the  facts  are  very  closely  analogous  to  those  in  the  Heaton  case, 
and  the  result  arrived  at  was  the  same. 

The  court  cited  with  apparent  approval  the  numerous  decisions  of 
the  lower  courts  upholding  the  restrictions  on  the  use  and  also  on  the 
resale  price.  And  inferentially  at  least  the  court  has  upheld  the 
practice  of  imposing  the  resale  price  restrictions.  As  a  result  of 
these  two  lines  of  decisions,  we  have  this  state  of  affairs:  The  owner 
of  a  patent,  even  though  it  be  for  but  a  minor  improvement,  can  sell  the 
specimen  articles,  obtain  the  purchase  price  therefor,  and  at  the  same 
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time  restrict  the  purchaser's  right  to  use  what  he  owns  by  compelling 
him  to  purchase  all  unpatented  supplies  from  the  owner  of  the  patent. 
Likewise  the  manufacturer  of  patented  articles  may  dictate  the  price 
at  which  both  jobbers  and  dealers  are  to  resell  the  articles  to  the 
ultimate  consumer.  And  this  is  not  confined  to  isolated  transactions, 
but  is  valid  when  applied  to  a  vast  number  of  sales.  In  the  Heaton 
case  over  49;000  of  the  machines  had  been  sold  under  the  restriction. 
In  the  Dick  case  the  complainant  alleged  that  8,000  of  the  devices 
had  been  so  sold.  The  resale  price  restrictions  compel  the  observance 
of  the  same  uniform  price  by  thousands  of  dealers  scattered  throughout 
the  Nation. 

This  is  the  situation  which  the  latter  part  of  section  2  deals  with: 
The  section  does  not  outlaw  the  restrictions  or  characterize  them 
as  illegal  in  any  manner.  It  leaves  the  restrictions  exactly  as  they 
are  in  so  far  as  they  posit  contractual  relations  between  the  owner 
of  the  patent  and  purchasers  of  specimen  patented  articles.  If  such 
restrictions  regarded  as  contracts  are  legal,  they  are  not  invalidated 
by  this  section.  The  only  possible  effect  of  this  section  is  to  declare 
that  the  breach  of  such  restrictions  shall  not  give  rise  to  an  action 
for  infringement  of  the  patent. 

The  vendor  still  has  unimpaired  all  rights  under  the  contract  and 
is  not  impeded  in  the  enforcement  of  such  rights.  Whether  or  not 
the  breach  of  such  restrictions  is  technically,  infringement  of  a 
patent  is  a  much  disputed  point.  The  members  of  the  Supreme 
Court  are  sharply  divided  on  the  question,  and  it  would  be  highly 
impertinent  for  a  congressional  committee  to  argue  the  matter  one 
way  or  the  other.  We  are  concerned  with  the  wisdom  and  policy  of 
the  law  as  declared  by  the  courts,  but  forbear  discussing  the  instrinic 
soundness  of  any  particular  decision  from  the  viewpoint  of  prece- 
dents. 

However,  considered  apart  from  legal  niceties  and  viewed  in  the 
light  of  public  convenience  and  trade  generally,  section  2  is  a  highly 
necessary  enactment.  In  the  first  place,  to  permit  the  action  of 
infringement  in  the  class  of  cases  described  is  to  ignore  and  override 
the  jurisdiction  of  the  State  courts  in  a  realm  where  they  have  exer- 
cised jurisdiction  from  the  beginning. 

Nothing  is  more  fundamental  in  our  Government  than  the  clearly 
marked  line  between  the  jurisdiction  of  the  State  and  of  the  Federal 
courts.  This  corresponds  to  the  line  between  State  and  National 
legislative  powers.  The  States  have  jurisdiction  and  control  in  general 
over  all  property  within  their  borders.  They  regulate  all  contracts 
between  their  respective  citizens.  This  is  one  of  the  battered  com- 
monplaces of  our  system  of  government.  It  is  needless  to  cite  prece- 
dents in  proof  of  it.  The  States  have  the  same  control  over  patented 
articles  that  they  have  over  unpatented  goods.  We  all  know  that  the 
various  States  in  respect  of  their  laws  on  taxation,  executions,  and 
personal-property  devolutions  make  no  distinction  between  patented 
and  unpatented  articles.  The  law  of  contracts  as  expounded  and 
enforced  in  the  various  States  applies  equally  to  patented  and  unpat- 
ented chattels. 

All  this  has  been  repeatedly  announced  by  the  Supreme  Court. 
Thus  in  Bloomer  v.  McQuewan  (1852),  14  Howard,  539,  Chief  Justice 
Tawney  said: 

Contracts  in  relation  to  it  (viz,  a  patented  machine)  are  regulated  by  the  laws  of 
the  State  and  are  subject  to  State  jurisdiction. 
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In  Webber  v.  Virginia  (1880),  103  U.  S.,  344,  Mr.  Justice  Fields  said: 

The  legislation  respecting  the  (patented)  articles  which  a  State  may  adopt  after  the 
patent  has  expired,  it  may  equally  adopt  during  their  continuance. 

In  People  v.  Russell  (1883),  49  Michigan,  617,  Judge  Cooley  said: 

The  patent  laws  give  exclusive  rights,  but  they  do  not  determine  personal  capacity 
to  contract  or  prescribe  the  requisites  for  sales  of  patented  articles  or  impose  the  cus- 
tomary restrictions  which  are  supposed  to  be  important  to  the  protection  of  public 
morals.  All  these  matters  are  left  to  the  State  law.  A  patentee  must  observe  the 
Sunday  law  as  much  as  any  other  vendor;  he  must  put  his  contracts  in  writing  under 
the  same  circumstances  that  would  require  writing  in  others,  and  he  must  obey  all 
other  regulations  of  police  which  are  made  for  general  observance. 

The  dissenting  opinion  in  the  Dick  case  contains  the  citations  of 
many  other  decisions  declaring  the  exclusive  jurisdiction  of  State 
courts  over  contracts  relating  to  patented  articles.  But  apart  from 
any  court  decision,  the  control  of  the  State  inheres  in  the  well-known 
division  of  governmental  poweis.  Included  within  the  power  to 
control  and  regulate  traffic  in  all  property  within  its  borders  must 
be  the  power  on  the  part  of  the  State  to  pass  upon  the  validity  of 
contracts  with  respect  to  patented  articles.  For  example,  no  one 
would  contend  that  a  State  statute  prohibiting  a  usurious  rate  of 
interest  would  not  apply  to  a  note  given  to  secure  the  purchase  price 
of  a  patented  article.  Again,  all  States  have  laws  making  it  neces- 
sary to  record  a  chattel  mortgage  in  order  to  secure  a  lien  good  against 
creditors  of  the  mortgagor.  No  one  would  assert  the  right  of  a 
patentee-mortgagee  to  enforce  his  claim  against  creditors  without 
recording  the  mortgage  merely  because  the  chattel  was  patented 
and  the  instrument  recited  that  in  case  of  failure  to  pay  the  note  the 
mortgagor  should  become  an  infringer.  The  law  of  the  various  States 
regulates  transactions  with  reference  to  patented  articles  lawfully 
owned  to  the  same  extent  as  it  regulates  similar  transactions  with 
reference  to  unpatented  articles  with  the  single  exception  of  these- 
restrictive  contracts. 

The  construction  put  upon  the  law  in  such  cases  as  Dick  v.  Henry 
would  enable  owners  of  patents  to  withdraw  a  large  part  of  personal 
property  from  the  control  of  State  courts  and  State  legislatures. 
There  is  no  reason  why  the  vendor  of  a  patented  article  should  not, 
under  this  theory,  forbid  the  purchaser  to  list  the  article  for  purposes 
of  taxation,  and  if  he  does  so  list  it  treat  him  as  an  infringer.  If  the 
vendor  can,  by  virtue  of  the  patent  laws,  dictate  the  manner  in 
which  the  article  is  to  be  used  and  the  price  at  which  it  is  to  be  sold, 
then  the  same  law  will  enable  the  vendor  to  override  the  statute  of 
frauds,  the  statute  of  limitations,  the  eight-hour  laws,  and  any  police 
regulation.  It  may  be  said  that  these  instances  are  fanciful.  They 
are  pointed  out  only  for  the  purpose  of  delineating  the  power  that 
is  given  the  owner  of  a  patent.  The  jurisdiction  and  power  of  the 
States  to  prevent  the  latter  class  of  restrictions  can  not  be  clearer 
than  is  the  same  power  to  regulate  restrictions  as  to  the  use  and  resale 
of  patented  articles.  The  power  to  pass  upon  the  legality  of  con- 
tracts pertaining  to  personal  property  within  a  State  is  one  of  vast 
importance  to  every  State.  The  antitrust  acts  of  the  various  States 
are  an  exercise  of  this  power  and  as  such  uniformly  have  been  upheld 
by  the  Supreme  Court.  If  the  Federal  courts  shall  continue  to  take 
jurisdiction  of  actions  growing  out  of  breaches  of  these  restrictions, 
that  must  mean  that  State  courts  and  legislatures  have  no  power  to 
pass  upon  their  validity  or  invalidity. 
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Aside  from  the  important  feature  of  jurisdiction  it  is  worth  while 
to  devote  some  attention  to  other  phases  of  these  restrictions.  The 
manufacturers  who  insist  upon  the  right  to  impose  them  advance  a 
variety  of  arguments  to  uphold  their  contentions  but  none  of  the 
arguments  as  we  view  them  serves  to  distinguish  patented  from 
unpatented  articles.  Thus  it  is  said  the  owner  of  a  patent  does  not 
have  to  make  and  sell  his  patented  device  and  therefore,  if  he  chooses 
to  do  so,  he  can  state  the  terms  and  conditions  of  the  sale.  And  as 
to  the  purchaser  it  is  said  he  does  not  have  to  purchase  unless  the 
terms  suit  him.  However,  this  is  just  as  true  in  the  case  of  unpat- 
ented goods.  Indeed  Judge  (now  Mr.  Justice)  Lurton  in  deciding 
the  Dr.  Miles  Medical  case  (153  Fed.,  24)  rejected  this  argument  as 
applied  to  a  proprietary  medicine  and  said  "The  same  thing  may  be 
said  of  the  man  who  grows  potatoes.  He  need  not  grow  them  and 
need  not  sell  them  when  grown. ;;  The  statement  is  universally  true 
of  all  articles  that  are  made  and  sold. 

Again  it  is  said  if  the  patent  owner  is  not  permitted  to  fix  resale 
prices  certain  dealers  will  cut  prices  and  u  demoralize"  the  market. 
But  this  hazard  is  equally  imminent  in  the  case  of  unpatented 
articles,  as  proved  to  be  in  the  instance  of  Dr.  Miles  Medical  Co. 
It  is  insisted  that  inasmuch  as  the  patent  owner  has  spent  large 
sums  in  advertising  and  creating  a  demand  for  the  article,  his  resale 
price  system  should  be  upheld,  but  this  applies  with  equal  force  to  vast 
numbers  of  unpatented  chattels  that  have  been  extensively  advertised 
for  years.  In  fact,  every  argument  growing  out  of  a  business  or 
trade  policy  to  uphold  the  imposition  of  resale  prices  applies  with 
the  same  force  to  unpatented  as  to  patented  articles.  All  of  these 
considerations  were  pressed  in  the  Dr.  Miles  Medical  case,  and  yet 
the  Supreme  Court  rejected  them  all.  When  we  look  at  the  restric- 
tions on  the  use  of  patented  devices  in  the  hands  of  a  purchaser,  the 
arguments  come  to  the  same  point.  Thus  it  is  said  that  the  patentee 
of  a  mimeograph  creates  the  demand  for  the  ink  and  paper  used 
with  the  specimens  of  that  device.  If  we  accept  this  as  sound  it 
applies  equally  to  unpatented  devices.  By  the  same  token  it  may 
be  said  that  the  manufacturer  and  vendor  of  a  hammer  creates  the 
demand  for  the  nails  to  be  driven  with  that  hammer  ;  that  the  maker 
and  vendor  of  a  stove  creates  the  demand  for  the  coal  or  wood  to  be. 
burned  in  the  stove.  In  no  relevant  sense  can  it  be  said  in  any  one 
of  the  cases  that  the  vendor  of  one  article  creates  the  demand  for  the 
accessory  used  therewith.  How  is  it  possible  to  say  that  the  inventor 
of  a  patented  mail  chute  creates  the  demand  for  the  letters  and 
packages  deposited  therein? 

Then  it  is  urged  that  controlling  the  supply  of  the  unpatented 
accessory  is  the  only  way  in  which  the  manufacturer  can  market  a 
patented  article  the  cost  of  which  is  large  and  which  is  to  be  sold  to 
persons  of  small  means.  Thus  it  is  said  many  purchasers  can  pay 
for  the  device  in  small  sums  with  each  purchase  of  unpatented  sup- 
plies without  the  necessity  of  any  bookkeeping  or  collection  of  cash 
royalties,  involving  great  time  and  expense,  whereas  if  the  entire  pur- 
chase price  was  demanded  in  a  lump  sum  the  sale  could  not  be  made. 
But  all  this  is  true  with  respect  to  unpatented  chattels.  Take  a 
barber's  chair;  the  price  is  considerable.  It  may  be  that  more  sales 
could  be  made  if  the  manufacturers  would  sell  them  at  a  nominal 
price  and  by  contract  reserve  the  right  to  exclusively  supply  soap, 
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towels,  razors,  and  brushes.  The  situation  is  very  similar  in  case  of 
a  dentist  and  his  outfit. 

Suppose  a  man  with  small  means  desire  to  engage  in  farming.  He 
can  not  purchase  a  team  of  horses  outright.  A  dealer  might  sell  the 
horses  at  a  nominal  price  and  by  contract  reserve  the  right  to  supply 
daily  feed  for  the  horses  as  needed.  All  the  considerations  of  con- 
venience and  expediency  that  apply  in  the  instance  of  the  patented 
device  apply  equally  to  the  sale  of  unpatented  things.  In  either  case, 
whether  the  contract  is  legal  or  illegal  would  depend  upon  all  the 
circumstances  viewed  in  the  light  of  the  public  policy  of  the  State 
where  the  contract  was  made.  While  it  is  insisted  that  these  patented 
articles  are  sold  in  the  first  instance  at  an  unprofitable  price,  one 
decision  is  illuminating  on  the  practice.  In  Cortelyou  v.  Johnson 
(138  Fed.,  110),  the  price  demanded  after  the  restrictive  notices  were 
adopted  was  the  same  as  before,  when  the  devices  were  sold  free  from 
any  restriction. 

The  power  to  impose  these  restrictions  was  not  announced  by  the 
Supreme  Court  until  March,  1912.  This  authoritative  sanction  is  of 
such  recent  date  that  we  have  not  yet  had  an  opportunity  to  appre- 
ciate to  what  extent  the  principle  will  be  pushed.  The  possibilities 
of  tying  up  the  market  with  all  sorts  of  restrictions  is  little  short  of 
amazing.  Already  one  breakfast-food  manufacturer  who  owns  a 
patent  on  the  pasteboard  box  has  begun  labeling  the  package  with 
a  notice  fixing  the  resale  price  of  the  package  and  its  contents.  It 
will  hardly  be  said  that  the  inventor  of  the  box  created  the  demand 
for  the  food  contained  therein.  If  this  is  to  be  upheld,  a  commis- 
sion merchant  can  fix  the  resale  price  of  eggs  by  delivering  them  to 
the  grocery  man  in  a  patented  crate.  The  packers  likewise  can  fix 
the  resale  price  of  lard  sold  to  the  butcher  in  a  patented  container. 
This  is  not  all.  There  are  design  patents.  Any  one  can  patent  an 
ornamental  design  to  be  placed  on  his  goods ;  then  the  goods  are  pat- 
ented. The  resale  price  on  articles  that  have  been  made  and  sold 
for  100  years  can  be  fixed  by  making  use  of  a  design  patent.  The 
question  is  not  what  use  has  been  made  but  what  use  will  be  made  of 
this  newly  declared  privilege.  It  easily  can  be  converted  into  a  'plausi- 
ble justification  of  commercial  practices  that  have  been  outlawed  in 
every  State  in  the  Union.  By  means  of  these  new-fashioned  infringe- 
ment suits  and  threats  of  prosecution  for  infringement  the  public 
policy  of  every  State  can  be  overturned  and  made  a  mockery.  With 
section  2  enacted  the  restrictions  will  be  regarded  and  treated  as 
common-law  contracts;  their  validity  or  invalidity  will  be  tested 
by  the  same  standard  as  other  trade  contracts.  No  doubt  many  of 
them  are  reasonable  and  will  be  so  treated  by  the  courts;  others 
may  be  declared  to  be  oppressive  and  therefore  illegal. 

Some  doubt  has  been  expressed  as  to  whether  or  not  section  2 
would  apply  to  existing  patents.  Undoubtedly  it  would.  Applied 
to  existing  patents,  the  law  would  not  conflict  with  any  provision 
of  the  Constitution.  A  little  reflection  will  make  this  clear.  These 
restrictions  are  created  by  the  parties  entering  into  a  contract.  The 
duty  on  the  purchaser  to  observe  the  restriction  is  a  contractual 
duty;  the  right  in  the  vendor  to  compel  that  observance  is  a  contrac- 
tual right.  This  is  made  clear  by  the  Supreme  Court  in  the  case  of 
Dick  v.  Henry,  where  the  court  said  the  purchaser  was  not  bound 
by  the  restriction,  unless  he  knew  of  the  restriction  at  the  time  of 
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the  purchase.  This  makes  it  clear  that  the  duty  of  the  purchaser 
grows  out  of  his  knowledge  of  his  implied  consent  to  the  terms  of 
the  notice.  Likewise,  the  right  of  the  patent  owner  is  dependent 
on  that  same  knowledge  and  implied  consent  in  the  purchaser.  What- 
ever may  be  the  extent  of  the  patent  owner's  right  to  impose  restric- 
tions, they  can  not  be  made  operative  without  this  knowledge  and 
consent,  actual  or  constructive,  on  the  part  of  the  purchaser.  From 
this  the  conclusion  can  not  be  escaped  that  the  right  reserved  and 
the  duty  imposed  are  creatures  of  contract.  According  to  the 
explicit  language  of  the  Supreme  Court,  if  no  notice  accompanied 
the  article,  no  right  would  be  reserved  to  the  vendor  and  no  duty 
imposed  on  the  vendee.  The  only  effect  of  section  2  is  to  declare 
that  a  violation  of  a  contractual  duty  shall  not  be  treated  as  an 
invasion  of  a  statutory  right,  but  shall  be  dealt  with  as  the  invasion 
of  a  contractual  right.  It  is  submitted  that  that  is  all  that  is  in- 
volved. So  that  the  only  question  is  whether  or  not  section  2  would 
apply  to  existing  contracts,  there  being  no  doubt  that  it  would 
apply  to  contracts  hereafter  to  be  made  based  on  patents  already 
issued. 

It  is  submitted  that  section  2  would  unquestionably  apply  to 
existing  contracts  and  do  away  with  the  action  of  infringement.  It 
is  constantly  to  be  borne  in  mind  that  section  2  does  not  impair  the 
obligation  of  any  contract  whatever;  it  leaves  the  contract  wholly 
unimpaired.  It  only  touches  one  of  two  remedies  that  the  patent 
owner  has  for  the  breach  of  a  contractual  duty  by  the  other  party. 
In  this  connection  it  ought  not  to  be  forgotten  that  the  prohibition 
against  legislation  impairing  the  obligation  of  contracts  is  directed 
against  the  States  only,  and  is  not  a  restriction  or  limitation  on  the 
power  of  Congress.  This  was  settled  in  the  Legal  Tender  case  (12 
Wall.,  457). 

The  power  of  Congress  to  take  away  one  of  two  alternative  reme- 
dies can  not  be  doubted.  In  Brainerd  v.  Hubbard  (1870;  12  Wall., 
1)  it  was  held  that  a  party  can  not  have  any  vested  right  in  a  remedy 
conferred  by  an  act  of  Congress  to  prevent  Congress  from  modifying 
it  or  adding  new  conditions  to  its  exercise. 

In  defining  the  power  of  the  States  the  Supreme  Court  has  uniformly 
held  that  the  State  legislature  may  prohibit  a  particular  form  of 
remedy  if  another  is  left  or  provided  which  affords  an  effective  and 
reasonable  mode  of  enforcing  the  right.  (See  Tennessee  v.  Sneed 
(1877),  96  U.  S.,  69.) 

Congress  has  at  least  once  enacted  a  law  intended  to  affect  suits 
then  pending  and  the  Supreme  Court  held  it  had  that  effect.  (See 
Ex  parte  McCardle  (1868),  7  Wall.,  506.)  Rose's  notes  to  this 
decision  collects  a  great  number  of  decisions  holding  that  legislation 
affecting  a  remedy  as  section  2  does  is  constitutional  and  may  reach 
even  pending  causes  of  action. 

Section  3  is  but  an  administrative  adjunct  to  section  1.  Without 
it  all  patents  that  are  held  in  nonuse  could  be  assigned  to  some  non- 
resident of  the  United  States  and  the  continued  suppression  would 
be  beyond  the  reach  of  the  law. 

Section  4.  The  provision  therein  that  a  patent  shall  not  be  used 
to  restrain  trade,  except  in  such  articles  as  and  to  the  extent  that  they 
embody  the  invention  or  discovery  so  patented,  is  believed  to  be 
declaratory  of  the  existing  law.    It  is  deemed  wise,  however,  to 
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declare  the  rule,  as  several  of  the  trusts  have  sought  to  justify  the 
restraint  of  trade  exercised  by  them  on  the  ground  that  it  was  effected 
through  and  in  connection  with  patents.  The  section  also  prohibits 
specificially  the  use  of  the  patent  as  the  part  of  a  combination,  and 
provides  for  forfeiture  of  patents  used  in  violation  of  the  provisions 
of  the  act.  Forfeiture  appears  to  be  an  appropriate  remedy  for 
abuse  of  the  patent  privilege  and  an  effective  means  of  removing 
illegal  restraints  so  imposed.  The  Government  certainly  ought  not 
to  leave  so  dangerous  a  weapon  as  a  patent  in  the  hands  of  those 
who  have  abused  the  privilege  in  violation  of  the  law. 

Section  5.  This  section  undertakes  to  enumerate  the  practices 
in  connection  with  business  in  patented  articles  which  are  ordinarily 
harmless  when  pursued  by  those  engaged  in  competitive  business, 
but  which  experience  has  proved  are  fraught  with  danger  to  the 
community  when  resorted  to  by  those  engaged  in  combining  to 
restrain  trade.  The  aim  of  this  section  is  to  prevent  the  enumerated 
practices  being  pursued  by  those  coirbining  in  restraint  of  trade, 
and  undertakes  to  effect  this  result  by  declaring  that  the  resort  to  any 
such  practice  by  those  appearing  to  restrain  trade  shall  be  taken  as 
conclusive  evidence  that  the  restraint  is  unreasonable  and  therefore 
illegal  under  the  Sherman  law. 

This  enumeration  will  serve  also  the  further  purpose  (in  businesses 
involving  patented  articles)  of  removing  to  a  large  extent  that  uncer- 
tainty in  the  Sherman  law  which  was  complained  of  so  widely  after 
the  decision  of  the  Supreme  Court  of  the  United  States  in  the  Standard 
Oil  and  Tobacco  cases  declared  that  the  combinations  in  the  restraint 
of  trade  were  prohibited  only  when  unreasonable,  for  the  act  makes 
certain  much  that  would  otherwise  be  involved  in  doubt.  Clause  (a) 
is  designed  to  prevent  any  vendor  engaged  in  a  combination  in 
restraint  of  trade  from  pursuing  the  practice  of  fixing  orices  at 
which  patented  articles  shall  be  resold.  Clause  (b)  is  designed  to 
prevent  any  vendor  of  a  patented  article  who  is  engaged  in  a  combi- 
nation in  restraint  of  trade  from  using  his  patent  as  the  means  of 
suppressing  competition  in  some  other  article  to  which  his  patent 
does  not  apply. 

In  other  words,  a  patent  is  so  dangerous  an  instrument  that  its 
mere  use  in  such  a  combination  should  be  held  conclusive  evidence 
of  the  unreasonableness  of  the  restraint  exercised.  Clause  (b)  under- 
takes further  to  make  clear  in  the  light  of  our  experiences  certain 
specific  ways  by  which  such  perverted  use  of  the  patent  should  not 
be  made;  namely,  the  owner  of  a  patent  shall  not  make  any  express 
agreement  against  a  customer  purchasing  any  article  from  some  other 
person;  he  shall  not  make  his  sale  of  the  patented  article  conditional 
upon  the  customer  purchasing  other  articles  from  him;  he  shall  not 
prohibit  the  articles  sold  from  being  used  in  connection  with  articles 
purchased  from  some  other  person;  he  shall  not  indirectly  accomplish 
these  restrictions  upon  the  purchase  of  other  articles  by  any  discount 
or  discrimination  in  price  based  upon  whether  or  not  the  customer 
purchases  other  articles  from  others. 

Clause  (c).  This  clause  undertakes  specifically  to  prevent  those 
combining  in  restraint  of  trade  from  acquiring  any  other  patent  with 
a  view  to  preventing  competition  in  the  patented  article.  This  pro- 
vision is  designed  to  prevent  the  acquisition  of  patents  not  for  use, 
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but  for  the  purpose  of  " shelving"  the  same,  and  thereby  preventing 
competition. 

Clause  (d).  Trusts  owning  an  article  necessary  for  the  trade  of  a 
dealer  have  frequently  endeavored  to  compel  its  exclusive  use  by 
ascertaining  the  probable  amount  of  the  article  which  could  possibly 
be  used  by  the  merchant  and  by  making  the  use  of  that  amount  a 
condition  of  receiving  the  usual  discount.  This  provision  does  not,  of 
course,  prevent  the  fixing  of  lower  rates  for  sales  by  wholesale.  It  is 
operative  only  when  the  fixing  of  a  requisite  quantity  or  aggregate 
price  to  secure  a  discount  is  made  for  the  purpose  of  preventing  com- 
petition and  by  those  engaged  in  restraining  trade. 

Clause  (e).  This  clause  is  designed  to  prevent  those  combining  to 
restrain  trade  from  suppressing  competition  by  discriminative  use  of 
their  power  enjoyed  under  the  patent.  For  instance,  where  a  member 
of  a  combination  in  restraint  of  trade  controlling  a  patented  article 
necessary  in  the  production  of  another  article  either  refuses  altogether 
to  supply  it  to  the  competitor  or  consents  to  supply  it  only  if  the 
competitor  joins  in  a  combination  or  pool. 

Clause  (f)  deals  with  the  converse  case  to  that  referred  to  in  (e), 
namely,  discrimination  in  favor  of  a  particular  individual  in  order  to 
suppress  competition  of  others. 

Clause  (g)  seeks  to  prohibit  still  another  form  of  discrimination 
against  individuals  or  districts  with  a  view  to  restraining  competition. 
It,  of  course,  has  no  application  unless  that  be  its  purpose. 

Clause  (h)  seeks  to  prevent  that  specific  means  of  unfair  competi- 
tion so  effectively  practiced  by  the  Standard  Oil  and  Tobacco  Trusts 
of  doing  business  through  a  concern  which  purports  to  be  inde- 
pendent of  the  trust — the  so-called  fake  independent. 

Clause  (i)  is  directed  against  the  practice  of  temporary  cutthroat 
competition  so  persistentlv  pursued  by  the  Standard  Oil  and  Tobacco 
Trusts. 

Clause  (j).  This  clause  is  designed  to  prevent  the  illegal  and 
immoral  methods  so  frequently  pursued  by  the  Standard  Oil  and 
Tobacco  Trusts  of  illegally  securing  secret  information  as  an  instru- 
ment for  preventing  competition. 

Clause  (k).  This  is  more  specific,  but  designed  to  meet  cases  of  a 
character  similar  to  those  referred  to  in  the  discussion  of  clause  (e). 

Clause  (Z) .  Any  combination  to  restrain  trade  pursued  by  a  vender 
of  a  patented  article  should  be  illegal  if  the  combination  uses  any 
unfair  or  oppressive  method  of  competition.  It  may  be  well  to 
repeat  that  the  prohibition  of  the  specific  practice  referred  to  above 
applies  only  (1)  where  there  is  a  combination  to  restrain  trade 
engaged  in  by  those  dealing  in  the  patented  article,  and  in  most 
instances  (2)  only  where  the  express  purpose  of  pursuing  the  par- 
ticular practice  enumerated  is  to  restrain  competition.  It  is  prob- 
able in  respect  to  most,  if  not  all,  of  the  practices  so  enumerated, 
that  if  the  combination  in  restraint  of  trade  were  shown,  proof,  in 
addition,  of  any  one  of  these  facts  would  be  held  to  constitute  suffi- 
cient evidence  that  the  restraint  was  unreasonable.  But  it  will 
greatly  facilitate  the  enforcement  of  the  law  to  remove  all  uncer- 
tainty on  these  points,  and  to  declare  the  legal  effect  of  such  acts, 
so  that  courts,  lawyers,  and  litigants  may  not  doubt.  The  enumera- 
tion of  these  specific  prohibited  practices  will  also  be  of  great  service 
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as  instructing  business  men  who  desire  to  obey  the  law,  what  prac- 
tices they  should  avoid. 

Section  6.  This  section  provides  for  temporary  protection  of  those 
who  through  the  process  of  monopolization  have  become  absolutely 
dependent  upon  an  illegal  trust  for  their  business  existence.  It  has, 
for  instance,  been  asserted  by  many  shoe  manufacturers  that  they 
are  to-day  in  such  a  position  of  dependence  upon  the  United  Shoe 
Machinery  Co.  It  is  alleged  that  the  United  Shoe  Machinery  Co.  has 
so  completely  extinguished  all  competition  in  the  supplying  of  bot- 
toming machinery  for  shoes,  that  if  the  United  Co.  should  refuse  to 
lease  its  machines  to  particular  shoe  manufacturers  they  would  be 
compelled  to  go  out  of  business;  that  this  monopoly  is  not  due  to  the 
possession  of  patents  for  necessary  machines,  but  is  a  condition  of  the 
trade  resulting  from  the  extraordinary  completeness  with  which  the 
Shoe  Machinery  Trust  has  been  able  not  only  to  eliminate  competition 
but  to  prevent  shoe  manufacturers  from  dealing  with  any  other  con- 
cern which  might  hereafter  seek  to  engage  in  competition  with  it; 
that  no  legitimate  use  of  any  patent  owned  by  the  United  Co.  would 
prevent  others  from  building  adequate  machines,  but  that  owing  to 
the  tying  clauses  in  the  leases  issued  by  the  United  Co.  the  shoe 
manufacturers  are  prohibited  from  using  competing  machines,  and 
therefore  no  other  machines  exist;  that  there  is  danger  that  the 
United  Co.  might  deny  the  use  of  their  machines  to  manufacturers 
who  are  opposing  the  trust  and  encouraging  the  development  of  com- 
petitive machines,  and  that  the  power  of  the  court  to  afford  such 
temporary  protection  to  manufacturers  is  necessary  not  only  to 
bridge  over  such  time  as  would  be  required  to  secure  the  manufacture 
of  new  machines,  but  also  to  afford  the  requisite  opportunity  to 
instruct  operatives  to  work  the  new  machines. 

Manufacturers  also  point  to  the  fact  that  many  of  these  leases  pro- 
vide that  while  the  manufacturer  is  bound  to  continue  the  operation 
of  the  lease  practically  indefinitely,  the  United  Co.  may  terminate 
the  same  upon  30  days'  notice,  and  that  without  such  protection  a 
decree  for  the  Government  in  the  pending  suit  would  not  improve 
their  position.  It  is  also  suggested  that  the  conditions  described  by 
the  shoe  manufacturers  exist  to  the  same  or  a  lesser  extent  in  other 
industries.  Whatever  the  facts  may  be  in  regard  to  the  shoe  manu- 
facturer, it  is  clear  that  the  conditions  as  described  by  them  may  arise, 
and  that  the  law  should  provide  a  remedy.  The  provisions  of  section 
4  are  framed  so  as  to  adequately  protect  the  rights  of  all  parties,  the 
patent  owners  as  well  as  the  public.  The  court  can  exercise  its  power 
only  after  the  Government  has  instituted  proceedings,  and  then 
only  if  the  court  finds  that  there  is  reason  to  believe  that  a  combina- 
tion in  restraint  of  trade  was  entered  into,  and  that  as  the  result 
thereof  the  defendants  have  control  of  the  market,  and  that  no 
adequate  opportunity  exists  to  substitute  another  article  of  equal 
utility.  Under  no  circumstances  would  the  owner  of  the  patented 
article  receive  less  than  a  reasonable  compensation  to  be  fixed  by  the 
court,  and  if  any  contract  exists  for  fixing  the  amount  of  compensa- 
tion, that  contract  would  govern.  It  is  difficult  to  believe  that  the 
court  would  ever  be  called  upon  to  exercise  its  power  under  this 
section,  except  where  the  defendants  were  using  their  great  power 
not  to  protect  their  own  interests  but  as  the  means  of  punishing 
those  who  had  dared  oppose  their  control. 
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Section  7.  This  section  is  designed  to  afford  redress  when  violations 
of  the  Sherman  law  have  been  judicially  established.  The  inadequacy 
of  the  present  law  is  manifested  most  clearly  in  its  failure  either  to 
make  complete  restitution  for  illegal  practices  or  to  afford  compensa- 
tion to  the  injured  for  loss  resulting  from  violations  of  the  act.  Expe- 
rience with  the  Standard  Oil  and  Tobacco  Trusts  affords  a  signal  illus- 
tration of  this  defect  in  our  legal  machinery.  By  means  of  the  com- 
binations in  restraint  of  trade  conducted  by  these  companies,  held 
illegal  by  a  unanimous  court,  hundreds  of  millions  of  dollars  were 
extorted  from  the  public,  and  hundreds  of  independent  business 
concerns  were  ruthlessly  crushed.  Scarcely  one  of  the  many  competi- 
tors of  these  companies  who  fell  victims  before  the  illegal  practices  of 
these  trusts  have  oeen  or  will  be  compensated  as  a  result  of  the  recent 
decision,  and  probably  none  of  the  customers  of  the  trusts  who  have 
paid  extortionate  prices  will  ever  have  restitution  made  to  them.  The 
corporations  composing  these  trusts  and  their  stockholders  are  allowed 
to  remain  in  uninterrupted  enjoyment  of  the  fruits  of  their  wrong- 
doing, and  there  is  no  suggestion  of  reparation  for  the  past  wrong- 
doing so  profitably  pursued.  Obviously  this  complete  failure  of 
justice  tends  to  bring  not  only  the  antitrust  law,  but  all  law,  into 
disrepute.  In  undermining  the  respect  for  the  law  it  undermines  the 
foundations  of  our  institutions.  Even  if  the  decision  had  been  effec- 
tive in  preventing  a  recurrence  of  the  wrongs  practiced  throughout 
many  years  which  preceded  the  final  decree,  the  rank  injustice  pre- 
sented by  the  absence  of  all  redress  for  injury  suffered  or  punishment 
for  suffering  inflicted  would  throw  grave  discredit  upon  the  adminis- 
tration of  the  law.  The  judicial  establishment  of  illegality  of  a 
combination  should  be  followed  as  a  matter  of  course  by  redress  to 
those  who  were  injured,  and  at  least  a  surrender  by  the  wrongdoer  of 
the  profits  wrongfully  obtained. 

The  present  failure  of  justice  in  this  respect  is  due  mainly  to  two 
causes : 

(1)  Under  section  7  of  the  Sherman  law  every  person  injured,  for 
instance,  by  the  Standard  Oil  or  Tobacco  Trust  had  the  right  to  bring 
action  for  damages,  and  recover  if  successful  three  times  the  damages 
by  him  sustained,  and  the  costs  of  suit,  including  a  reasonable  attor- 
ney's fee.  But  the  right  so  granted  was  a  paper  right  only;  a  mere 
delusion,  because,  in  event  of  a  suit,  the  trust  could,  and  undoubtedly 
would,  compel  each  plaintiff  to  prove  de  novo  all  of  the  facts  necessary 
to  establish  the  illegal  combination ;  and  it  will  be  borne  in  mind  that 
in  the  Standard  Oil  case  the  testimony  filled  24  printed  volumes. 
The  right  given  to  the  individual  to  recover  under  such  conditions  is 
little  better  than  a  denial  of  all  right  to  recover,  and  the  requirement 
that  the  injured  should,  as  against  the  defendants,  be  obliged  to 
establish  the  illegalit}^  of  the  combination,  is  wholly  irrational.  The 
original  suit  brought  by  the  Government  was  brought  on  behalf  of 
all  of  the  people  and  specifically  on  behalf  of  those  interested  in  the 
inquiry.  Why,  then,  should  the  company  which  has  been  declared 
by  appropriate  legal  proceedings  brought  for  the  benefit  among 
others  of  such  individuals,  be  permitted  to  raise  again  a  question  set- 
tled against  it  by  final  judgment  in  a  Government  suit  ?  Obviously 
under  a  proper  system  for  administering  the  law,  when  once  a  con- 
cern is  declared  to  have  violated  the  antitrust  act  in  a  proceeding  in 
H.  Rept.  1161,  62-2  2 
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which,  the  Government,  representing  all  persons  except  the  defend- 
ants, was  a  party,  the  issue  ought  to  be  deemed  to  be  definitely  settled 
against  the  defendants  for  all  purposes  and  for  all  time. 

(2)  The  second  reason  for  failure  of  justice  under  the  Sherman  law 
to  give  redress  for  past  violations  is  this:  Even  if  the  circumstances 
were  such  that  an  injured  person  were  justified  in  bringing  a  suit  for 
compensation  after  the  defendants  had  been  judicially  found  to  have 
violated  the  law  in  a  Government  suit,  such  private  individual  would 
probably  find  his  claim  barred  in  whole  or  part  by  the  statute  of 
limitations,  owing  to  the  long  period  of  time  which  would  necessarily 
elapse  from  the  commencement  of  proceedings  by  the  Government 
to  enforce  the  law  to  the  entry  of  the  final  decree.  In  the  Standard 
Oil  and  Tobacco  cases  the  period  occupied  in  litigation  was  four  or 
five  years. 

This  bill  undertakes  to  remedy  the  present  failure  of  justice  in  this 
respect  by  providing  a  remedy  for  the  individual  in  the  following 
manner : 

Section  7  provides  in  substance  that  whenever  in  any  suit  insti- 
tuted by  the  Government  final  decree  is  rendered  to  the  effect  that 
the  defendant  has  entered  into  a  combination  in  unreasonable 
restraint  of  trade,  that  rinding  shall  be  conclusive  as  against  the 
defendant  in  any  proceeding  brought  against  him  by  any  person  or 
corporation.  A  person  injured  by  an  illegal  combination  who  brought 
such  suit  for  damages  would  under  this  section  be  relieved  from  the 
necessity  of  proving  the  illegality  of  the  defendant's  acts.  In  order 
to  recover  he  would  be  obliged  to  prove  merely  the  amount  of  the  loss 
which  he  had  suffered  by  reason  of  the  defendant's  acts — a  compara- 
tively simple  matter. 

Section  8  seeks  to  further  facilitate  the  remedy  to  the  injured  party 
by  enabling  them  to  establish  their  claim  for  damages  and  secure 
other  appropriate  relief  in  the  same  proceeding  in  which  the  Govern- 
ment files  its  final  decree.  It  is  a  less  expensive  course  than  to  insti- 
tute an  independent  suit,  and  it  may  result  in  much  swifter  remedy 
by  reason  of  the  fact  that  the  petition  would  come  before  the  court 
which  had  already  familiarized  itself  with  the  complicated  facts  in- 
volved in  the  litigation. 

Section  8  also  removes  the  danger  to  the  injured  party  of  losing 
his  right  to  compensation  through  lapse  of  time;  for  it  provides  that 
the  cause  of  action  shall  not  be  barred  if  begun  within  three  years  after 
the  final  judgment  declaring  the  law  to  have  been  violated.  In  other 
words,  unless  at  the  time  of  the  passage  of  the  proposed  bill  the  claim 
is  already  barred  by  the  statute  of  limitations  the  injured  person  may 
without  the  danger  of  losing  his  right,  await  the  action  of  the  Gov- 
ernment. He  is,  of  course,  obliged  to  exercise  diligence  after  the 
Government  has  concluded  its  contest. 

These  provisions  would  not  only  afford  to  the  injured  party  ade- 
quate remedy,  but  would  also  prove  a  powerful  deterrent  to  law- 
breaking;  for  by  making  effective  a  proper  remedy  for  those  injured, 
it  would,  in  connection  with  the  existing  provision  of  the  Sherman 
Antitrust  Act — that  of  awarding  triple  damages  with  an  allowance 
for  counsel  fees — make  real  and  appropriate  the  financial  punish- 
ment of  the  defendants  for  engaging  in  illegal  practices.  The  triple 
damage  provision  of  the  existing  law,  coupled  with  the  provisions 
now  proposed,  would,  if  the  Department  of  Justice  did  its  duty  in 


KEVISION  OF  PATENT  LAWS. 


19 


enforcing  the  law,  make  it  an  extremely  unprofitable  business  to 
violate  the  Sherman  law.  It  would  be  certain  that  every  decision 
against  those  charged  with  illegal  combination  would  be  followed 
by  an  accounting,  which  would  mean  not  only  restitution  of  ill-gotten 
gains,  but  an  additional  compensation  to  the  injured  for  the  circum- 
stances under  which  it  was  effected. 

The  facilities  thus  afforded  to  the  community  and  competitors  to 
obtain  compensation  for  injuries  suffered  are  such  that  they  would 
undoubtedly  be  widely  availed  of.  If  such  had  been  the  law  hun- 
dreds, and  possibly  thousands,  of  petitions  would  have  been  filed  in 
the  Standard  Oil  and  Tobacco  cases  after  entry  of  the  final  decrees, 
and  a  large  part  of  the  illegal  profits  earned  through  violation  of  the 
law  would  have  had  to  be  surrendered.  The  necessity  of  providing 
some  remedy  of  this  nature  becomes  more  urgent  since  the  criminal 
provisions  of  the  law  have  been  proven  by  recent  experience  to  be 
unworkable. 

Section  9  is  designed  to  make  the  provisions  of  the  Sherman  law 
when  applied  to  cases  involving  patents  effective  so  far  as  concerns 
the  future;  that  is,  to  give  the  court  power  (if  it  does  not  already 
possess  it)  to  do  those  things  necessary  effectively  to  restore  com- 
petitive conditions. 

The  experiences  of  the  last  year  in  connection  with  the  alleged  dis- 
integration of  the  Standard  Oil  and  Tobacco  Trusts  have  made  it 
clear  that  the  present  legal  machinery  as  administered  is  inadequate 
to  secure  actual  disintegration  of  the  trusts.  The  plan  for  the  dis- 
integration of  the  Tobacco  Trust,  which  on  the  admitted  facts  had 
been  declared  to  be  an  illegal  combination  by  the  unanimous  opinion 
of  the  Supreme  Court,  divided  most  of  the  trust's  properties  among 
three  corporations,  to  be  owned  by  the  same  persons,  and  in  the  same 
proportion,  and  necessarily  controlled  by  the  same  people.  The 
independents  contended  that  different  parts  of  the  trust's  property 
should  be  distributed  among  different  sets  of  individuals,  and  that 
provision  should  be  made  that  the  segments  into  which  the  trust 
was  divided  should  be  separately  owned.  The  circuit  court  appeared 
to  think  that  it  had  no  power  to  require  such  an  absolute  separation 
of  the  interests  of  those  whose  property  has  been  used  in  an  unlawful 
combination.  Clause  (a)  is  designed  to  grant  the  power  to  make  a 
complete  separation  if  such  power  does  not  already  exist,  and  if  it 
does  exist  to  intimate  that  the  exercise  of  such  power  which  is  essen- 
tial to  the  complete  disintegration  and  to  restoration  of  competitive 
conditions  may  appropriately  be  exercised. 

The  circuit  judges  also  assumed,  apparently,  that  unless  they 
could  secure  the  consent  of  the  defendants  to  a  plan  of  disintegration 
the  court  had  neither  authority  nor  power  to  carry  out  any  plan  of 
readjustment  with  the  corporation  or  the  owners  of  the  property — 
the  holders  of  the  bonds  and  stock  of  the  defendant  company;  and 
that  in  the  absence  of  such  a  plan  the  only  recourse  would  be  to  sell 
the  property  at  a  receiver's  sale,  and  that  at  such  a  sale  the  defend- 
ants could  buy  same  without  restriction. 

Clause  (b)  is  designed  to  make  clear  the  power  in  the  court  upon 
final  decree  to  sell  the  property  and  to  prescribe  conditions  upon 
which  the  property  may  be  sold,  including  among  other  things  pro- 
vision forbidding  the  defendants  themselves,  or  if  the  defendants  be  a 
corporation,  the  stockholders  thereof,  from  purchasing  at  such  sale. 
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Clause  (c)  is  likewise  designed  to  expressly  grant  or  confirm  to  the 
court  the  power  which  the  circuit  judges  in  the  Tobacco  case  failed 
to  recognize  or  declined  to  enforce,  namely,  the  power  to  prohibit  in 
the  future  on  behalf  of  the  defendants  any  acts  which  would  tend 
to  prevent  the  restoration  of  competitive  conditions. 

Clause  (d)  is  also  designed  to  make  clear  the  power  in  the  court  in 
a  Government  suit  to  give  full  relief.  It  frequently  happens  that  as 
part  of  the  illegal  operations  of  the  trusts,  numerous  contracts  are 
entered  into  which  are  actually  illegal.  The  decree  on  behalf  of  the 
Government  would,  under  the  present  law,  leave  the  legal  position 
of  those  contracts  unsettled.  The  other  parties  to  such  contracts, 
persons  who  are  frequently  in  intent  wholly  innocent  and  have  entered 
into  the  contract  practically  as  a  condition  of  engaging  in  business, 
ought  to  be  able  to  have  a  judicial  declaration  that  they  are  relieved 
from  the  obligation  of  the  contract;  and  it  is  also  often  important 
to  the  obtaining  of  full  relief  that  the  contracts  themselves  should  be 
declared  void. 

Clause  (d)  therefore  expressly  confers  upon  the  court  the  power  to 
declare  as  against  the  defendants  themselves  that  such  contracts  are 
in  restraint  of  trade. 

Section  10.  This  section  gives  the  right  to  those  having  established 
an  interest  in  a  proceeding  instituted  by  the  Government  to  intervene 
in  a  Government  suit  in  an  appropriate  manner  and  at  the  proper  time 
to  protect  their  interests.  This  right  to  intervene  includes  a  State, 
which  is  thereby  authorized  to  intervene  when  the  interests  of  the 
citizens  of  the  State  appear  to  demand  such  a  course.  The  need  of 
such  a  provision  to  secure  effective  administration  of  the  law  seems 
obvious,  and  the  desirability  of  such  a  provision  is  confirmed  by  the 
experience  in  the  Tobacco  Trust  case. 

Section  11.  This  section  gives  to  proceedings  against  combinations 
in  restraint  of  trade  involving  the  use  of  patents  an  added  effective- 
ness by  providing  for  the  withdrawal  from  the  trusts  against  which 
proceedings  have  been  brought  the  support  which  the  Government 
might  ordinarily  give  as  a  customer  of  the  trusts.  It  has  been  not 
uncommon  for  some  departments  of  the  Government  to  be  making 
large  purchases  from  the  trusts  while  proceedings  instituted  by  the 
Department  of  Justice,  as  a  result  of  investigation  undertaken  by  the 
Department  of  Commerce  and  Labor,  were  pending.  This  section 
undertakes  to  put  an  end  to  such  a  practice  by  which  necessarily 
there  is  some  doubt  as  to  the  sincerity  of  the  prosecutions  of  the 
Government.  The  Department  of  Justice  would  not,  and  could  not, 
properly  institute  proceedings  unless  it  had  reasonable  grounds  to 
believe  that  the  defendants  were  violating  the  law.  Ordinarily 
such  proceedings  are  the  result  of  long  and  careful  investigation. 
When  the  Government  has  concluded,  through  its  Department  of 
Justice,  that  the  defendants  are  violating  the  law,  every  department 
of  the  administration  should  accept  that  decision  as  conclusive 
until  the  courts  find  otherwise;  just  as  the  several  departments 
accept  the  opinion  of  the  Attorney  General  upon  other  important 
questions  of  law  from  time  to  time  arising.  And  as  the  action  of  the 
Attorney  General  in  bringing  such  proceedings  is  the  most  formal 
declaration  on  his  part  of  his  opinion  of  the  defendant's  illegality, 
no  department  of  the  Government  ought,  by  making  purchases  from 
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it,  aid  the  defendant  until  the  court  has  declared  the  opinion  of  the 
Attorney  General  to  be  unfounded. 

Section  11,  therefore,  undertakes  to  remedy  this  situation  by  pro- 
viding in  substance  that  the  Government  shall  not  patronize  a  trust 
against  which  proceedings  commenced  by  it  are  pending,  unless,  of 
course,  such  action  is  essential  in  order  to  secure  for  the  Government 
a  necessary  article  at  a  reasonable  price. 

Section  12.  This  section  supplements  the  protection  given  against 
illegal  combinations  through  suits  instituted  by  the  Government  by 
affording  the  individual  the  opportunity  of  protecting  himself  under 
certain  circumstances  where  the  Government  has  failed  to  act.  This 
protection,  which  the  individual  can  invoke,  is  secured  by  enabling 
him  to  set  up  as  a  defense  to  any  suit  brought  for  infringement  of  a 
patent,  or  arising  out  of  a  contract,  that  the  plaintiff  is  or  was  at  the 
time  the  cause  of  action  arose,  engaged  in  an  illegal  restraint  of  trade. 
The  propriety  of  this  rule  of  law  seems  clear.  The  courts  ought  not 
to  lend  their  aid  to  enforce  a  patent  right  or  a  contract  which  is  prac- 
tically a  part  of  the  stock  in  trade  of  those  engaged  in  restraining 
trade  illegally.  To  permit  the  court  to  aid  the  wrongdoer  under 
such  circumstances  would  also  throw  discredit  upon  the  sincerity  of 
the  effort  of  the  law  to  put  an  end  to  unlawful  restraints  of  trade. 
Every  reasonable  means  should  be  afforded  for  making  effective  the 
prohibition  in  the  Sherman  law  of  illegal  restraints  and  monopolies; 
and  to  this  end  illegality  should  be  recognized  not  merely  as  ground 
for  attack  upon  the  wrongdoer,  but  also  as  a  defense  against  him. 

Section  13.  This  section  contains  only  definitions.  These  defini- 
tions are  introduced  in  order  that  the  language  in  the  preceding 
sections  of  the  bill  may  be  simple  and  easily  understood. 

OTHER  LEGISLATION  REQUIRED. 

The  bill  submitted  herewith,  if  enacted,  will  go  far  toward  protect- 
ing the  rights  both  of  the  inventor  and  of  the  public;  for  by  pre- 
venting powerful  trusts  and  combinations  from  abusing  the  patent 
privilege,  it  will  open  competitive  markets  for  inventions  and  pro- 
vide opportunities  for  utilizing  them.  But  the  full  benefit  of  such 
restored  freedom  in  industry  can  not  be  obtained  without  other 
amendments,  specifically  in  the  patent  law,  and  particularly  some 
radical  changes  in  the  administration  of  the  patent  law,  both  in  the 
courts  and  in  the  Patent  Office. 

As  respects  the  courts:  Two  vital  changes  are  essential — the 
present  method  of  trying  patent  causes  must  be  abandoned  for  a 
new  one,  and  a  court  of  patent  appeals  must  be  established. 

First.  The  trial  of  patent  causes. 

Nearly  all  suits  involving  infringement  of  patents  are  tried  in  the 
equity  courts,  where,  according  to  the  Federal  practice,  the  testimony 
is  taken  and  evidence  introduced  not  in  the  presence  of  a  judge  but 
before  an  examiner.  The  duties  of  the  examiner  are  little  more  than 
nominal.  He  has  no  power  to  direct  or  limit  the  inquiry;  to  enforce 
the  attendance  of  or  answers  from  witnesses  or  the  production  of 
other  evidence.  He  can  not  control  the  examination  or  cross  exami- 
nation of  witnesses,  or  determine  the  relevancy  or  value  of  evidence 
offered,  or  the  propriety  of  adding  to  its  volume.    He  does  not  pass 
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upon  the  evidence — its  character,  its  weight,  or  its  effect.  The  court, 
on  the  other  hand,  does  not  in  practice  undertake  to  exercise  any 
supervision  over  the  proceedings  conducted  before  the  examiner. 
The  judge  who  is  to  hear  the  case  knows  little  or  nothing  about  it 
until  the  printed  record  embodying  the  mass  of  evidence  put  in  before 
the  examiner,  and  supplemented  by  printed  briefs  discussing  it,  is 
laid  upon  the  desk  when  the  oral  argument  begins. 

The  examiner,  the  judicial  officer  who  has  seen  and  heard  the  wit- 
nesses, has  no  function  to  perform  at  the  argument  or  decision  of  the 
case;  and  the  judge  hears  the  argument  upon  evidence  which  he  has 
not  heard,  and  which  he  has  not  read.  Often  when  he  hears  the 
argument,  he  is  entirely  ignorant  too  of  the  art  and  the  trade  to 
which  it  relates.  The  issues  of  fact  in  the  case  depend  often  upon 
the  credibility  of  witnesses;  and  everyone  recognizes  that  the  credi- 
bility of  witnesses  can  not  be  effectively  determined  except  by  those 
who  have  seen  and  heard  them.  The  printed  word  frequently  con- 
veys but  an  inadequate  and  incorrect  measure  of  the  value  of  testi- 
mony. Decisions  rendered  under  such  conditions  are  apt  to  be  unsat- 
isfactory, but  this  method  of  trial  results  in  evils  far  greater  than 
erroneous  decisions. 

The  time  and  money  wasted  in  having  testimony  given  orally 
before  the  examiner  who  does  not  listen  to  it,  then  written  out  by 
the  reporter,  and  ultimately  printed  for  submission  to  the  judge,  who 
often  does  not  have  time  to  read  all  of  it-  is  necessarily  great.  Days 
or  weeks  may  be  honestly  consumed  with  the  introduction  of  evi- 
dence on  points  which  the  judge,  if  present,  would  declare  to  be 
clearly  immaterial,  or  if  material,  to  be  adequately  established  in  the 
absence  of  evidence  to  the  contrary. 

The  fact  that  no  means  exists  for  determining  the  materiality, 
propriety  or  necessity  of  introducing  material  evidence  in  the  course 
of  the  taking  of  testimony,  results  inevitably  in  great  waste  of  time 
and  money.  But  the  fact  that  the  proceedings  before  the  examiner 
are  practically  uncontrolled  affords  also  unequalled  opportunity  for 
serious  abuse  of  legal  processes — opportunities  which  are  unfortunately 
availed  of  all  too  frequently.  Proceedings  are  often  dragged  along 
actively  for  years,  and  made  to  involve  expenses  so  great  as  to  be 
prohibitive  for  any  but  the  rich.  Powerful  trusts  litigating  with 
manufacturers  of  modest,  means  have  found  in  those  legal  proceed- 
ings one  of  the  most  effective  instruments  of  oppression  and  of  con- 
fiscation. Law  suits  conducted  under  such  conditions  are  apt  to 
result  not  in  determining  whether  a  patent  is  valid  or  has  been 
infringed,  but  whether  the  limit  of  endurance  has  been  reached. 
The  immediate  result  is  often  a  triumph  of  might  over  right  followed 
by  a  rankling  sense  of  injustice  and  a  deep-seated  contempt  for 
the  law. 

This  inefficiency  of  legal  procedure  in  patent  causes  tends  to 
accelerate  the  growth  of  the  trust.  Many  a  small  concern  has  found 
that  it  is  futile  to  attempt  to  seek  in  the  courts  redress  for  infringe- 
ment of  its  patents  by  a  powerful  trust  or  that  it  is  disastrous  to  try 
to  repel  a  determined  attack  made  under  the  guise  of  a  patent  suit. 
The  small  manufacturer  yields  to  the  demands  of  the  combination — 
his  poverty  and  not  his  will  consenting;  and  relinquishes  often 
reluctantly  liberty  and  individuality.  On  the  other  hand,  when  the 
contest  is  waged  between  equal  competitors,  the  long-continued 
uncertainty  due  to  the  necessarily  protracted  proceedings,  and  the 
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huge  expense,  are  apt  to  suggest  combination  as  a  solution  of  their 
differences;  and  in  the  end  they  join  together  in  exploiting  the  public. 

The  failure  of  our  law  to  provide  adequate  means  of  determining 
and  enforcing  patent  rights  detracts  also  greatly  from  the  value  of 
patents  to  the  inventor  and  others  interested.  It  often  results  also 
m  depriving  the  public  of  the  benefits  which  would  flow  from  the 
development  of  inventions.  This  defect  in  the  legal  machinery 
exaggerates  the  power  of  the  financier.  Large  capital  thus  becomes 
necessary,  not  for  the  development  of  the  invention,  but  to  protect  it. 
For  this  reason  the  relative  value  of  the  required  capital  as  compared 
with  the  value  of  the  invention  itself  is  greatly  increased,  for  the 
most  useful  invention  has  been  proven  to  be  financially  worthless 
unless  buttressed  by  the  large  capital  necessary  to  defend  the  inven- 
tion legally  from  attack,  either  by  punishing  infringers  or  by  estab- 
lishing that  the  invention  does  not  infringe  the  patents  of  others. 
To  give  due  value  to  an  invention  in  the  hands  of  the  inventor  or 
of  the  small  manufacturer,  and  to  insure  in  the  interest  of  the  public 
the  development  of  all  useful  inventions,  it  is  essential  that  an  effi- 
cient, simple,  inexpensive  machinery  for  determining  rights  under  the 
patent  be  provided. 

Fortunately  the  opportunity  for  introducing  such  machinery 
lies  at  hand.  We  have  but  to  follow  the  methods  of  trial  pursued  in 
patent  causes  in  Germany  and  in  England,  which  is  similar  to  that 
prevailing  in  some  of  our  own  States  in  ordinary  equity  suits.  The 
evidence  should  be  introduced  in  open  court  before  the  judge  who  is 
to  hear  the  argument  as  soon  as  the  evidence  is  concluded.  The 
judge  is  thus  in  a  position  to  deal  promptly  and  effectively  with  the 
whole  proceeding.  The  amount  of  evidence  introduced  is  greatly 
lessened  because  immaterial  issues,  irrelevant  inquiries,  impertinent 
questions  may  be  ruled  out.  The  value  of  the  evidence  also  may  be 
properly  determined  because  the  judge  hears  and  sees  the  witnesses 
and  may  infer  from  their  behavior,  intonation,  and  appearance,  as 
well  as  from  the  words  spoken,  their  relative  credibility.  Litigation 
which  now  takes  years  would,  through  such  a  trial,  be  disposed  of  in  as 
many  months,  and  where  desired  could  even  be  disposed  of  in  a  few 
weeks.  In  the  presence  of  an  able  judge  armed  with  power  to  exclude 
evidence  or  to  enforce  its  production,  and  instructed,  through  his 
continued  presence,  in  the  merits  of  the  controversy,  that  abuse  of 
the  legal  process  which  has  become  the  scandal  of  the  patent  practice 
and  one  of  the  most  potent  instruments  of  oppression  would  cease. 
Justice,  swift  and  more  certain,  would  prevail.  Such  has  been  the 
experience  in  the  disposition  of  patent  causes  in  England  and  in 
Germany,  and  no  less  satisfactory  results  might  be  expected  in 
America. 

Second.  Adequate  legal  machinery  demands  also  the  creation  of  a 
court  of  patent  appeals. 

The  present  system  under  which  it  is  possible  that  diametrically 
opposite  decisions  may  be  given  by  the  courts  of  appeal  in  different 
circuits,  so  that  the  ultimate  decision  of  rights  can  be  determined  only 
after  years  of  litigation,  and  the  allowance  of  a  writ  of  certiorari  to  the 
Supreme  Court  of  the  United  States  presents  further  opportunity  for 
oppression  by  the  wealthy  and  powerful  combination. 

In  the  Patent  Office  vital  changes  also  are  necessary. 

Third.  There  is  great  waste  of  time  and  expense  (which  proves  a 
particular  hardship  to  the  poor  inventor)  flowing  from  interference 
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Eroceedings  designed  to  determine  which  of  several  inventors  was  the 
rst.  The  community  is  really  not  interested  in  determining  who 
was  the  first  inventor.  The  interest  of  the  public  is  to  secure  dis- 
closure of  the  invention.  The  reward  which  the  public  should  give  in 
the  form  of  a  patent  monopoly  is  to  him  who  makes  and  first  discloses 
an  invention,  and  every  incentive  should  be  given  to  disclosure  at  the 
earliest  possible  date.  The  present  law  gives  rather  a  premium  on 
the  withholding  of  an  invention.  A  man  who  believes  himself  to  be 
the  original  inventor  can  keep  his  invention  secret,  lying  by  until  some 
other  inventor  makes  application  for  a  patent.  A  change  of  the  ex- 
isting rule  so  as  to  make  the  inventor  who  first  discloses,  that  is,  who 
first  files  application,  the  one  who  is  entitled  to  a  patent,  would  advance 
the  interest  of  the  community,  and  at  the  same  time  remove  a  large 
part  of  the  evils  and  oppression  incident  to  the  expensive  interference 
proceedings  in  the  Patent  Office. 

Fourth.  Changes  should  be  made  in  the  equipment  and  organiza- 
tion of  the  Patent  Office  to  increase  its  efficiency  and  to  secure  for  the 
public  and  the  inventors  whom  it  serves  the  best  possible  service. 
To  this  end  greater  opportunties  should  be  afforded  the  officers  and 
employees  of  the  Patent  Office  to  secure  promotion,  distinction,  and 
adequate  compensation.  It  should  not  be  necessary  for  able,  faith- 
ful, and  zealous  employees,  who  are  eager  to  advance  the  interests  of 
the  public,  to  feel  obliged  to  quit  the  service  in  order  to  secure  in 
private  patent  practice  adequate  compensation  and  recognition  of 
their  ability  and  service. 

If  the  changes  respecting  the  courts  and  Patent  Office  outlined 
above  were  made,  the  public  and  the  inventor  would  secure  further 

Erotection  from  those  abuses  incident  to  the  great  corporations  which 
ave  been  thus  described  by  an  eminent  inventor,  who  is  the  presi- 
dent of  the  American  Institution  of  Chemical  Engineers : 

As  to  wealthy  corporations,  it  has  become  obvious  that  the  skillful  handling  of 
patent  cases  places  them  at  an  untold  advantage  against  their  smaller  competitors. 
For  them,  a  well-organized  patent  department  is  a  leliable  machine,  where  money  is 
the  lubricant.  This  machine,  in  its  slow  but  sure  grinding  way,  can  reduce  to  pulp 
any  of  the  smaller  competitors.  For  large  corporations,  the  maintenance  of  such  a 
machine  with  a  staff  of  lawyers  and  experts,  is  merely  a  small  side  expense.  By  its 
aid  they  can  bluff  their  weaker  competitors  into  quick  submission.  If  this  is  not 
successful,  they  can  drag  out  a  patent  suit  indefinitely,  until  the  weak  opponent, 
unable  to  bear  the  ever-increasing  expenses,  collapses  and  withdraws. 

These  tactics  are  well  known,  and  have  been  played  successfully,  whether  it  was 
to  uphold  a  worthless  patent  or  to  obtain  immunity  in  case  of  infringement.  In  every 
case  the  wealthy  corporation  is  sure  of  the  outcome  of  the  game,  and  plays  "Heads  I 
win,  tails  you  lose." 

and  which  the  Inventors'  Guild  describes  in  its  memorial  as  follows : 

Under  existing  methods  of  trying  patent  causes  an  inventor-patentee  of  average 
means  could  not,  at  his  own  expense,  carry  to  a  conclusion  an  average  patent  litigation 
against  a  wealthy  opponent,  and  therefore  a  few  wealthy  concerns  usually  acquire 
nearly  all  important  patents  in  their  field,  to  the  great  damage  of  the  Nation,  because 
of  the  restraint  of  competition  and  because  of  the  resulting  tendency  of  such  inventors 
to  seek  protection  for  their  inventions  by  trade  secrets  or  else  to  cease  inventive  work. 

To  frame  the  details  of  these  changes  and  methods  of  procedure 
in  the  courts  and  the  Patent  Office,  and  the  plan  for  better  equipment 
and  organization  of  the  Patent  Office,  further  careful  and  detailed 
study  is  necessary,  so  that  your  committee  is  not  yet  ready  to  submit 
a  bill  embodying  the  recommendations,  but  will  submit  the  same  at  a 
later  date. 
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The  proposed  bill  is  as  follows: 

A  BILL  To  revise  and  amend  the  statutes  relating  to  patents. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled,  That  section  forty-eight  hundred  and  eighty-four  of  the  Revised 
Statutes  be,  and  the  same  is  hereby,  amended  so  that  the  section  shall  read  as  follows: 

"Sec.  4884.  Every  patent  shall  contain  a  short  title  or  description  of  the  inven- 
tion or  discovery  correctly  indicating  its  nature  and  design,  and  shall  have  annexed 
thereto  and  made  a  part  thereof  a  copy  of  the  specifications,  claims,  and  drawings 
of  the  application  therefor,  to  which  it  shall  refer  for  the  particulars  of  the  invention 
or  discovery,  and  contain  a  grant  to  the  patentee,  his  heirs  or  assigns,  of  the  exclu- 
sive right  to  make,  use,  and  vend  the  invention  or  discovery  throughout  the  United 
States  and  all  Territories  and  possessions  under  the  jurisdiction  thereof  for  the  term 
of  seventeen  years.  But  every  patent  granted  for  an  invention  shall  be  so  limited 
as  to  expire  nineteen  years  from  the  date  of  the  filing  in  this  country  of  the  applica- 
tion upon  which  the  patent  was  granted,  exclusive  of  the  time  actually  consumed 
by  the  Patent  Office  or  the  courts  in  considering  the  application  and,  where  the 
application  has  been  involved  in  interference,  of  the  actual  time  in  which  it  has 
been  so  involved;  and  in  no  case  shall  the  patent  be  in  force  more  than  seventeen 
years. 

"The  district  court  wherein  the  owner  of  a  patent  or  of  any  interest  therein  has  a 
residence  or  established  place  of  business  shall  have  jurisdiction  to  compel  the  grant 
ing  of  a  license  under  such  patent  under  the  circumstances  hereinafter  set  forth. 

"The  person  applying  for  such  license  shall  file  a  bill  in  equity  setting  forth  briefly 
the  facts  and  circumstances,  and  the  court  shall  thereupon  hear  the  person  applying 
for  such  license  and  the  owner  of  the  patent.  If  the  applicant  shall  allege  and  prove 
to  the  satisfaction  of  the  court  that  the  patented  invention  is  being  withheld  or  sup- 
pressed by  the  owner  of  the  patent,  or  those  claiming  under  him,  for  the  purpose 
or  with  the  result  of  preventing  any  other  person  from  using  the  patented  process, 
or  making,  using,  and  selling  the  patented  article  in  the  United  States  in  compe- 
tition with  any  other  article  or  process,  patented  or  unpatented,  used,  or  made,  used, 
and  sold,  in  the  United  States  by  the  owner  of  the  patent  or  those  claiming  under 
him  or  authorized  by  him,  and  also  allege  and  prove  that  the  application  for  said 
patent  was  filed  in  this  country  more  than  three  years  prior  to  the  filing  of  such  bill 
m  equity,  the  court  shall  order  the  owner  of  the  patent  to  grant  a  license  to  the  appli- 
cant in  such  form  and  upon  such  terms  as  to  the  duration  of  the  license,  the  amount 
of  royalty,  the  security  for  payment  thereof,  and  otherwise  as  the  court,  having  regard 
to  the  nature  of  the  invention  and  the  circumstances  of  the  case,  deems  just:  Pro- 
vided, however,  That  nothing  herein  contained  shall  be  construed  to  authorize  the  court 
to  compel  the  granting  of  a  license  by  the  original  inventor  who  has  not  obligated  him- 
self or  empowered  another  person  to  suppress  or  withhold  such  invention. 

"From  the  order  of  the  district  court  granting  or  refusing  such  license,  appeal  may 
be  taken  by  the  party  aggrieved  to  the  circuit  court  of  appeals  in  the  same  manner 
and  form  as  in  other  cases  arising  under  the  patent  laws :  Provided,  That  the  provisions 
of  this  section  shall  not  apply  to  any  patent  granted  prior  to  the  passage  of  this  act." 

Sec  2.  That  section  forty-eight  hundred  and  ninety-nine  of  the  Revised  Statutes 
be,  and  the  same  is  hereby,  amended  so  that  the  section  shall  read  as  follows: 

"Sec  4899.  Every  person  who  purchases  of  the  inventor  or  discoverer  or,  with  his 
knowledge  and  consent,  constructs  any  newly  invented  or  discovered  machine  or 
other  patentable  article  prior  to  the  application  by  the  inventor  or  discoverer  for  a 
patent,  or  who  sells  or  uses  one  so  constructed,  shall  have  the  right  to  use,  and  vend 
to  others  to  be  used,  the  specific  thing  so  made  or  purchased,  without  liability  therefor. 

"No  purchaser,  lessee,  or  licensee  of  a  patented  article  sold  by  the  owner  of  the 
patent,  or  by  the  owner  of  any  interest  therein,  or  by  any  person  having  authority  to 
sell  the  same,  shall  be  liable  to  an  action  for  infringement  of  the  patent  because  of  any 
breach  of  the  contract  of  sale  or  of  any  provision  thereof. 

"No  person  who  obtains  a  license  of  the  owner  of  a  patent,  or  of  the  owner  of  any 
interest  therein,  to  use  any  art  or  process,  or  to  make,  use,  and  sell  any  article  pro- 
tected by  such  patent,  shall  be  liable  to  an  action  for  infringement  of  the  patent 
because  of  a  breach  of  such  license  or  of  any  provision  thereof." 

Sec  3.  That  every  applicant  for  a  patent  or  for  the  reissue  of  a  patent,  and  every 
owner  of  a  patent  or  of  any  interest  therein  who  is  not  domiciled  within  the  United 
States,  shall  within  three  months  next  after  the  filing  of  his  application  or  of  the 
acquirement  of  his  interest  in  the  patent,  as  the  case  may  be,  or  after  the  passage  of 
this  act,  designate  by  a  notice  in  writing  filed  in  the  Patent  Office  some  person  residing 
in  the  United  States  upon  whom  process  or  notice  of  proceeding  brought  under  the 
provisions  of  this  act  or  other  laws  of  the  United  States  may  be  served  with  the  same 
force  and  effect  as  served  upon  the  person  of  applicant  or  of  the  owner  of  the  patent. 
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No  such  owner  of  a  patent  or  of  any  interest  therein  shall  be  entitled  to  institute 
an  action  of  infringement  until  after  compliance  with  this  section  or  to  recover  dam- 
ages for  infringing  acts  prior  to  compliance  therewith. 

Sec.  4.  That  no  patent  shall  be  used  to  restrain  unreasonably  or  to  monopolize  or  to 
attempt  to  monopolize  any  part  of  the  trade  or  commerce  among  the  several  States  or 
with  foreign  nations,  except  in  such  articles  as  and  to  the  extent  that  they  embody 
the  invention  or  discovery  so  patented.  No  patent  shall  be  used  as  a  part  of  any 
combination  in  restraint  of  such  trade  or  to  monopolize  or  in  any  attempt  to  monopolize 
the  same.  Any  patent  used  in  any  manner  prohibited  by  this  act  may  be  condemned 
by  like  proceedings  as  are  provided  by  law  for  the  forfeiture,  seizure,  and  condemna- 
tion of  property  imported  into  the  United  States  contrary  to  law. 

Sec  5.  That  whenever  in  any  civil  suit  or  proceeding  brought  under  or  involving 
the  provisions  of  the  act  approved  July  second,  eighteen  hundred  and  ninety,  entitled 
"An  act  to  protect  trade  and  commerce  against  unlawful  restraints  and  monopolies," 
it  shall  appear  that  any  combination  was  entered  into,  existed,  or  exists,  which  was  or 
is  in  restraint  of  trade,  and  that  any  patent  has  been  used  to  restrain,  or  in  connection 
with  the  restraint  of  such  trade  or  commerce,  such  restraint  shall  be  conslusively 
deemed  to  have  been  or  to  be  unreasonable  and  to  be  in  violation  of  the  provisions  of 
said  act  as  to  any  party  thereto  who,  in  carrying  on  any  business  to  which  such  combi- 
nation relates  or  in  connection  therewith: 

(a)  As  the  vendor  of  any  patented  article,  attempts  to  restrict  the  price  at  which 
such  article  may  be  resold  by  any  other  person,  or  the  price  which  any  other  person 
than  the  original  lessee,  licensee,  or  bailee  shall  pay  for  the  use  thereof. 

(b)  As  the  vendor  of  any  patented  article,  attempts  to  restrain  or  prevent  in  any 
manner,  either  directly  or  indirectly,  any  vendee  from  purchasing  any  other  article 
from  some  other  person,  or  using  any  other  article  obtained  from  some  other  person, 
whether  such  attempt  (first)  be  made  by  an  agreement  or  provision,  express  or  im- 
plied, against  such  purchase;  or  (second)  be  made  by  a  condition  in  the  sale  against 
such  purchase;  or  (third)  be  made  by  imposing  any  restriction  upon  the  use  of  the 
article  so  sold;  or  (fourth)  be  made  by  making  in  the  price  any  discrimination  based 
upon  whether  the  vendee  purchases  any  article  made  or  sold  by  some  other  person; 
or  (fifth)  be  made  in  any  other  manner  except  the  ordinary  solicitation  of  trade. 

(c)  As  the  vendor  of  any  patented  article,  with  a  view  to  preventing  competition 
with  any  such  article,  acquires  any  other  patent  or  any  license  thereunder  or  interest 
therein. 

(d)  As  the  vendor  of  any  patented  article,  attempts  to  prevent  or  restrain  compe- 
tition by  making  in  the  price  of  any  such  sale  any  discrimination  based  upon  whether 
the  vendee  purchases  from  him  articles  of  a  particular  quantity  or  aggregate  price: 
Provided,  That  this  clause  shall  not  be  construed  to  apply  to  sales  in  wholesale  quan- 
tities in  the  ordinary  course  of  trade. 

(e)  As  the  vendor  of  any  patented  article,  attempts  to  prevent  or  restrain  compe- 
tition either  by  refusing  to  supply  to  any  other  person  requesting  the  same  such 
patented  article  sold,  or  by  consenting  to  supply  the  same  only  upon  terms  or  con- 
ditions in  some  respects  less  favorable  than  are  accorded  to  any  other  person.  - 

(f)  As  the  vendor  of  any  patented  article,  attempts  to  prevent  or  restrain  com- 
petition by  supplying  or  offering  to  supply  to  any  person  doing  business  in  any 
particular  territory  such  patented  articles  upon  terms  or  conditions  in  any  respect 
more  favorable  than  are  accorded  by  him  to  his  other  customers. 

(g)  As  the  vendor  of  any  patented  article,  attempts  to  restrain  or  prevent  com- 
petition by  making  any  contract  or  arrangement  under  which  he  shall  not  sell  such 
patented  article  in  which  he  deals  to  certain  persons  or  class  of  persons,  or  to  those 
doing  business  in  certain  districts  or  territories. 

(h)  If  any  person  who  deals  in  any  patented  article  does  business  directly  or  indi- 
rectly under  any  name  other  than  his  own  or  that  of  the  partnership  of  which  he  is 
a  member;  or  if  a  corporation  does  business  under  any  other  name  than  its  own  cor- 
porate name ;  or  if  there  is  any  concealment  or  misrepresentation  as  to  the  ownership 
or  control  of  such  business;  or  if  there  be  any  misrepresentation  as  to  the  identity 
of  the  producer  or  vendor  of  any  patented  article  sold. 

(i)  As  the  vendor  of  any  patented  article,  attempts  to  prevent  or  destroy  com- 
petition by  supplying  or  offering  to  supply  such  article  without  charge  or  at  a  price 
at  or  below  the  cost  of  production  and  distribution. 

(j)  As  the  vendor  of  any  patented  article,  secures  information  concerning  the  busi- 
ness of  a  competitor  either  through  bribery  of  an  agent  or  employee  of  such  competitor, 
or  of  any  State  or  Federal  official,  or  by  any  illegal  means  whatsoever  secures  informa- 
tion concerning  the  competitive  business. 

(k)  As  the  vendor  of  any  patented  article,  with  a  view  to  preventing  competition 
with  the  same,  fixes  upon  some  raw  or  manufactured  material  not  subject  to  a  patent, 
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which  he  controls  and  which  is  required  for  producing  a  competitive  article,  an 
unreasonably  high  price. 

(1)  As  the  vendor  of  any  patented  article,  attempts  to  prevent  or  restrain  compe- 
tition by  use  of  any  unfair  or  oppressive  means  or  methods  of  competition. 

Sec.  6.  That  whenever  after  the  institution  of  proceedings  in  equity  under  section 
four  of  the  act  approved  July  second,  eighteen  hundred  and  ninety,  entitled  "  An  act 
to  protect  trade  and  commerce  against  unlawful  restraints  and  monopolies,"  it  shall 
appear  to  the  court  in  any  preliminary  hearing  that  there  is  reason  to  believe,  or  upon 
final  hearing  the  court  shall  find,  that  any  combination  was  entered  into,  existed,  or 
exists,  which  was  or  is  in  restraint  of  trade,  and  that  as  a  result  thereof  the  defendants 
or  any  of  them  have  the  control  of  supplying  the  market  with  any  patented  article 
reasonably  required  in  the  manufacture  or  production  of  any  other,  or  for  general 
consumption  and  use,  and  that  no  adequate  opportunity  exists  to  immediately  sub- 
stitute another  article  therefor  of  equal  utility,  the  court  shall  have  power  to  make 
such  order,  by  injunction  or  otherwise  as  it  may  deem  necessary,  as  will  secure  to  the 
purchasers  or  users  of  such  article  full  opportunity  to  continue  to  acquire  or  use  the 
same  upon  payment  of  a  reasonable  compensation,  to  be  fixed  by  the  court  in  such 
order,  until  some  other  adequate  substitute  can  be  provided :  Provided,  however,  That 
in  so  far  as  at  the  time  of  the  application  for  such  order  such  article  is  being  supplied 
to  any  person  under  any  contract,  the  amount  of  compensation  therefor  to  be  paid  by 
him  under  said  order  shall  be  that  actually  payable  in  accordance  with  the  terms  of 
such  contract,  unless  or  until  such  contract  is  found  or  declared  to  be  void  or  expires. 

Sec.  7.  That  whenever  in  any  civil  suit  or  proceeding  brought  by  or  on  behalf  of 
the  United  States  under  the  provisions  of  the  act  approved  July  second,  eighteen 
hundred  and  ninety,  entitled  "An  act  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies,"  a  final  judgment  or  decree  shall  have  been  rendered  to 
the  effect  that  a  defendant  in  violation  of  the  provisions  of  said  act  has  entered  into 
a  combination  in  restraint  of  trade,  or  to  monopolize  or  attempt  to  monopolize  or  com- 
bine with  any  person  to  monopolize  any  part  of  the  trade  or  commerce  among  the 
several  States  or  with  foreign  nations  by  the  use  of  any  patent  in  any  manner  pro- 
hibited by  this  act,  the  existence  of  such  illegal  combination  or  monopoly,  or  of  such 
attempt  to  monopolize,  shall  to  the  full  extent  to  which  the  facts  and  issues  of  fact 
or  law  were  litigated,  and  to  the  full  extent  to  which  such  fact,  judgment,  or  decree 
would  constitute  in  any  other  proceeding  an  estoppel  as  between  the  United  States 
and  such  defendant,  constitute  as  against  such. defendant  conclusive  evidence  of  the 
same  facts  and  be  conclusive  as  to  the  same  issues  of  law  in  favor  of  any  other  party 
in  any  other  proceeding  brought  under  or  involving  the  provisions  of  said  act  to  reg- 
ulate commerce. 

Sec.  8.  That  in  any  civil  proceedings  begun  by  or  on  behalf  of  the  United  States, 
under  the  act  approved  July  second,  eighteen  hundred  and  ninety,  entitled  "An  act 
to  protect  trade  and  commerce  against  unlawful  restraints  and  monopolies,"  in  which 
a  judgment  or  decree,  interlocutory  or  final,  has  been  entered  that  the  defendants  or 
any  of  them  have  violated  section  one,  section  two,  or  section  three  of  said  act  to  regulate 
commerce  by  making  use  in  any  manner  prohibited  by  this  act  of  any  patent  it  shall 
appear  to  the  court,  by  intervening  petition  of  any  person,  that  such  person  claims  to 
have  been  injured  by  such  conduct  such  person  shall  be  admitted  as  a  party  to  the  suit 
to  establish  such  injury,  if  any,  and  the  damages  resulting  therefrom,  and  such  person 
may  have  judgment  and  execution  therefor,  or  any  other  relief,  to  the  same  extent  as 
if  an  independent  suit  had  been  brought  under  section  seven  of  said  act  to  regulate 
commerce.  In  the  course  of  such  proceeding  the  court  may  grant  orders  of  attachment, 
or  may  appoint  a  receiver,  or  may  take  such  other  proceedings  conformable  to  the  usual 
practice  in  equity  as  to  insure  the  satisfaction  of  any  claim  so  presented  and  the  pro- 
tection of  the  petitioner's  rights.  Nothing  done  under  this  section  shall  be  permitted 
to  delay  the  final  disposition  of  said  principal  proceeding  in  all  other  respects,  and 
nothing  contained  in  this  section  shall  be  taken  to  abridge  the  right  of  any  person  to 
bring  a  separate  and  independent  suit,  as  provided  in  section  seven  of  said  act  to 
regulate  commerce;  but  if  any  person  proceeds  both  by  intervening  petition  and  by 
independent  suit  the  court  may  order  an  election. 

Such  intervening  petition  or  an  original  suit  for  the  same  cause  under  section  seven 
of  said  act  to  regulate  commerce  shall  not  be  barred  by  lapse  of  time  if  begun  within 
three  years  after  final  decree  or  judgment  entered  in  a  civil  proceeding  brought  by  or 
on  behalf  of  the  United  States  establishing  such  violation  by  the  defendant  of  section 
one,  section  two,  or  section  three  of  said  act  to  protect  trade  and  commerce:  Provided, 
That  the  claim  on  which  said  intervening  petition  or  original  suit  is  founded  is  not 
already  so  barred  at  the  time  of  the  passage  of  this  act. 

Sec.  9.  That  whenever  in  any  proceeding  under  section  four  of  the  act  approved 
July  second,  eighteen  hundred  and  ninety,  entitled  "An  act  to  protect  trade  and 
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commerce  against  unlawful  restraints  and  monopolies,"  it  shall  appear  that  any- 
patent  has  been  used  in  any  manner  prohibited  by  this  act  in  connection  with  any 
combination,  and  such  combination  has  been  adjudged  illegal  under  section  one  or 
section  two  of  said  act  to  regulate  commerce,  the  court  before  which  such  proceedings 
are  pending  shall  have  jurisdiction — 

(a)  To  partition  any  property  owned  under  any  combination  mentioned  in  section 
one  and  section  two  of  said  act  to  regulate  commerce  in  severalty  among  the  owners 
thereof,  or  groups  of  owners  thereof,  and  if  the  owners  include  one  or  more  corpora- 
tions among  the  several  stockholders  thereof,  or  among  groups  of  the  several  stock- 
holders thereof,  all  in  proportion  to  their  respective  interests. 

(b)  If  sales  of  such  property  are  necessary  or  proper,  either  to  pay  debts  or  encum- 
brances thereon  or  to  re-create  conditions  in  harmony  with  the  law,  to  sell  such  prop- 
erty as  a  whole  or  in  parcels;  and  the  court  may  forbid  the  said  owners,  and  if  the  said 
owners  include  one  or  more  corporations,  the  stockholders  thereof,  from  purchasing  at 
such  sales  and  may  prescribe  the  conditions  on  which  any  purchase  may  be  made  by 
any  persons  or  corporations  whatsoever. 

(c)  To  make  such  restraining  orders  or  prohibitions  as  may  be  necessary  or  proper 
to  re-create  conditions  in  harmony  with  the  law,  including  prohibitions  of  any  acts, 
conduct,  methods,  or  devices  which  are  enumerated  herein  as  indicating  unreason- 
able restraint. 

(d)  To  declare  void,  as  against  the  defendants  or  any  of  them,  any  contract  entered 
into  as  a  part  of  the  combination  found  to  be  in  restraint  of  trade. 

The  relief  granted  in  this  section  shall  be  in  addition  to  and  not  exclusive  of  other 
relief  permitted  by  law  or  by  said  act  to  regulate  commerce. 

Sec.  10.  That  whenever  a  proceeding  in  equity  has  been  instituted  under  section 
four  of  the  act  approved  July  second,  eighteen  hundred  and  ninety,  entitled  "An 
act  to  protect  trade  and  commerce  against  unlawful  restraints  and  monopolies,"  it 
shall  appear  that  any  patent  has  been  used  in  any  manner  prohibited  by  this  act, 
then  any  person  who  has  been  injured  or  is  threatened  with  injury  in  his  business  or 
property  by  the  defendants  or  any  of  them  by  reason  of  anything  forbidden  or  declared 
to  be  unlawful  by  said  act  to  regulate  commerce  or  this  act,  and  any  State  of  the 
United  States,  may  at  any  time  intervene  in  said  suit  to  protect  his  interests,  or  if  the 
intervener  be  a  State,  the  interests  of  the  citizens  of  such  State,  and  any  person  inter- 
ested or  a  State  may,  after  final  decree  in  such  case,  petition  said  court  for  protection 
or  redress  in  case  of  any  violation  of  said  decree,  and  the  court  shall  have  power  to  take 
such  action  as  may  be  appropriate  in  the  premises. 

Sec  11.  That  whenever  in  any  proceeding  under  section  four  of  the  act  approved 
July  second,  eighteen  hundred  and  ninety,  entitled  "An  act  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopolies,"  it  shall  be  alleged  that  the 
defendants  or  any  of  them  have  entered  into  a  combination  which  was  or  is  in  restraint 
of  trade,  and  that  in  connection  therewith  any  patent  is  used  in  any  maimer  pro- 
hibited by  this  act,  no  department  or  official  of  the  United  States  shall,  unless  and 
until  such  allegation  shall  be  found  on  final  decree  to  be  unfounded,  enter  into  any 
contract  with  any  such  defendant  for  the  purchase  or  supply  nor  purchase  from  any 
such  defendant  or  any  other  person  any  article  or  any  article  manufactured  by  such 
defendant  or  any  subsidiary,  or  controlled  company,  association,  or  firm,  except  so  far  as 
required  so  to  do  by  some  existing  contract,  un less- 
First.  The  article  so  manufactured  is  reasonably  necessary  for  the  purpose  of  the 
Government  and  no  adequate  opportunity  exists  to  substitute  another  article  of 
equal  utility  at  a  reasonable  price. 

Second.  The  officer  authorized  to  make  contracts  or  purchases  of  that  nature  shall, 
after  full  investigation  and  before  such  contract  or  purchase  is  made,  have  certified 
in  writing  to  the  facts  set  forth  in  the  preceding  paragraph,  and  have  filed  with  or 
mailed  to  the  Department  of  Justice  and  the  Commissioner  of  Corporations  copies  of 
such  certificate. 

Sec  12.  That  it  shall  be  a  complete  defense  to  any  suit  arising  out  of  any  contract, 
or  for  the  infringement  of  any  patent,  that  the  plaintiff  or  the  real  party  in  interest 
at  the  time  of  the  making  of  such  contract,  or  of  its  alleged  breach,  or  at  the  time  of  the 
alleged  infringement,  at  the  time  of  the  beginning  of  said  suit,  was  engaged  in  carrying 
on  business  in  any  manner  or  to  any  extent  in  violation  of  the  provisions  of  this  act. 

Sec  13.  That  in  this  act,  unless  the  context  otherwise  requires — ■ 

(a)  The  word  "person"  shall  include  firm,  corporation,  or  association  existing  under 
the  laws  either  of  the  United  States,  the  laws  of  any  Territory  or  possession,  the  laws 
of  any  State,  or  the  laws  of  any  foreign  country. 

(b)  'The  word  "patent"  means  patent  granted  by  the  United  States,  whether  for  an 
art  or  process,  or  article,  machine,  manufacture,  or  composition  of  matter.  v 

(c)  The  words  "patented  article"  include  patented  machine,  manufacture,  or  com- 
position of  matter. 
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(d)  The  word  "  combination "  includes  any  contract  or  combination  in  the  form  of 
trust  or  otherwise. 

(e)  The  words  "restraint  of  trade"  mean  any  restraint  in  any  respect  or  to  any 
extent  of  trade  or  commerce  among  the  several  States  or  with  foreign  nations. 

(f)  The  word  " vendor"  includes  lessor,  licensor,  and  bailor. 

(g)  The  word  " vendee"  includes  lessee,  licensee,  and  bailee. 

(n)  The  word  ''purchase"  (noun)  includes  lease,  license,  or  bailment. 

m  The  word  "purchase"  (verb)  includes  lease,  license,  or  otherwise  obtain. 

m  The  word  "purchasing"  includes  leasing,  licensing,  or  otherwise  obtaining. 

(k)  The  word  "sell"  includes  lease,  license,  sell,  or  supply. 

(1)  The  word  "sale"  includes  lease,  license,  or  bailment. 

(m)  The  word  "sold"  includes  leased,  licensed,  bailed,  or  otherwise  dealt  in  or 
furnished  or  supplied. 

(n)  The  word  "price"  includes  rental,  royalty,  or  other  means  of  compensation. 

(o)  Any  word  used  in  the  singular  shall  apply  equally  to  the  plural. 

Sec.  14.  That  this  act  shall  take  effect  January  first,  nineteen  hundred  and  thirteen. 


O 
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February  26.  1913. — Committed  to  the  Committee  of  the  Whole  House  on  the 
state  of  the  Union  and  ordered  to  be  printed. 


Mr.  Bttlkley,  from  the  Committee  on  Patents,  submitted  the 

following 

MINORITY  VIEWS. 

[To  accompany  H.  R.  23417.] 

We,  the  undersigned  members  of  the  Committee  on  Patents,  beg 
to  report  our  opposition  to  the  greater  part  of  the  legislation  pro- 
posed in  the  substitute  bill,  H.  R.  23417,  heretofore  favorably  re- 
ported by  the  committee. 

The  substitute  bill  has  three  main  purposes : 

(1)  The  establishment  of  a  compulsory  license  system. 

(2)  Extinction  of  the  right  of  the  owner  of  a  patent  to  treat  license 
violations  as  infringements. 

(3)  Amendment  of  the  Sherman  antitrust  law  as  applied  to  those 
doing  business  under  the  protection  of  patents. 

We  are  opposed  to  all  of  these  three  main  purposes,  and  are  not 
opposed  to  the  provision  that  patents  should  be  limited  to  19  years 
from  the  date  of  filing  the  application,  exclusive  of  the  time  actually 
consumed  by  the  Patent  Office  or  the  courts  in  considering  it,  nor 
to  the  provision  requiring  nonresidents  interested  in  patents  to  desig- 
nate persons  residing  in  the  United  States  upon  whom  process  may 
be  served.  The  first  of  these  propositions  to  which  we  offer  no 
objection  is  the  first  part  of  section  1  of  the  bill;  the  other  proposi- 
tion is  all  of  section  3. 

Section  1  of  the  proposed  bill  contains  a  provision  for  the  grant- 
ing of  compulsory  licenses  under  certain  conditions.  It  would  seem 
that  so  radical  a  change  in  the  patent  policy  of  the  United  States 
ought  to  be  supported  by  very  strong  reasons.  The  majority  of  the 
committee  state  that  large  numbers  of  patents  in  the  United  States 
are  bought  up  for  the  mere  purpose  of  suppressing  competition,  and 
that  this  practice  results  in  evils  which  call  for  remedy ;  yet  it  is 
admitted  that  in  the  27  public  hearings  on  the  Olclfield  bill,  it  was 
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not  shown  specifically  by  any  of  the  witnesses  either  that  such  prac- 
tices prevail  to  any  considerable  extent,  or  that  they  result  in  any 
definite  evil.  The  explicit  statement  made  by  Mr.  Fish,  who  was 
one  of  the  last  witnesses  before  the  committee,  that  no  specific  evils 
have  been  shown  to  result  from  such  practices  went  unchallenged. 
The  majority  of  the  committee  does  not  attempt  to  controvert  the 
following  statement  of  Mr.  Edison : 

I  have  heard  and  read  numerous  statements  that  many  corporations  buy 
valuable  inventions  to  suppress  them,  but  no  one  cites  specific  cases.  I  myself 
do  not  know  of  a  single  case. 

They  are  obliged  to  rely,  and  do  rely,  not  upon  the  testimony 
given  at  the  very  full  committee  hearings,  but  upon  comments  and 
complaint  in  the  public  press,  none  of  which  they  cite  specifically, 
and  upon  instances  which  they  contend  are  to  be  found  in  reports 
of  decisions  of  the  Federal  courts. 

The  majority  cite  five  Federal  cases  which  they  say  show  instances 
of  patents  being  bought  up  in  large  numbers  for  the  purpose  of  sup- 
pressing competition.  From  Columbia  Wire  Co.  v.  Freeman  Wire 
Co.  (1895,  71  Fed.,  302)  the  following  language  referring  to  one  of 
the  parties  litigant  is  quoted  by  the  majority: 

It  has  become  possessed  of  many,  if  not  all,  of  the  valuable  patents  for  the 
manufacture  of  barbed  wire,  and  the  machines  for  so  doing. 

In  fact  this  language  is  but  part  of  a  sentence.  The  rest  of  the 
sentence  and  the  sentence  following  are  as  follows : 

And  has  granted  a  large  number  of  licenses  to  persons  and  corporations 
under  its  said  patents.  The  evidence  further  shows  that  it  has  not  bound  its 
licensees  to  any  prices,  or  in  any  manner  limited  or  restricted  their  sales  or 
output. 

After  discussing  another  case,  the  court  returns  to  the  considera- 
tion of  the  facts  before  it,  and  says : 

In  the  case  at  bar  it  appears,  without  contradiction,  that  the  complainant's 
licensees  are  in  no  manner  restricted  or  controlled  in  respect  to  the  prices  they 
shall  ask  or  get  for  wire  manufactured  under  their  licenses.  In  other  words, 
there  appears  to  be,  so  far  as  the  complainant's  licensees  are  concerned,  unre- 
stricted competition  in  the  sale  of  their  products. 

It  is  therefore  clear  that  there  is  no  showing  that  any  evil  resulted 
from  the  acquisition  of  patents  by  this  party.  It  is  also  true  that 
there  is  absolutely  no  showing  that  any  of  these  patents  were  sup- 
pressed, or  that  a  compulsory  license  provision  would  have  affected 
the  situation  in  any  way. 

The  next  case  cited  is  Indiana  Manufacturing  Co.  v.  J.  I.  Case 
Threshing  Machine  Co.  (1906,  148  Fed.,  21),  concerning  which  the 
majority  says : 

The  circuit  court  found  that  one  of  the  parties  had  acquired  over  100  patents 
pertaining  to  straw  stackers. 

The  court  in  fact  stated  that  there  was  testimony  that  the  com- 
plainant had  acquired  numerous  patents,  so  that  its  so-called  patent 
properties  exceeded  100  in  number,  but  made  no  finding  to  this 
effect,  as  it  was  immaterial  to  the  case.  The  court  placed  quota- 
tion marks  around  the  words  here  italicized  to  show  that  the  state- 
ment was  not  that  of  the  court,  but  was  taken  from  the  pleadings 
or  evidence.  In  connection  with  the  numerous  patents  here  men- 
tioned there  was  no  showing  or  finding  that  any  of  them  were  sup- 
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pressed,  but  the  court  did  say  that  many  of  them  were  of  no  sub- 
stantial value,  and  many  of  them  were  not  applicable  to  practical 
use  by  any  of  the  complainant's  licensees.  It  should  also  be  noted 
that  the  court  found  the  acquisition  of  competing  patents  by  the 
complainant  to  be  a  violation  of  the  Sherman  Act.  The  case  there- 
fore presents  a  striking  illustration  in  support  of  the  opinion  of 
the  undersigned  that  the  Sherman  law  is  adequate  to  protect  the 
public  with  respect  to  the  acquisition  of  patents  for  the  purpose 
of  suppressing  competition,  and  that  the  question  of  compulsory 
license  is  entirely  beside  the  point. 

National  Harrow  Co.  v.  Bement  (1897,,  21  App.  Div.,  N.  Y., 
290)  is  the  next  case  cited  by  the  majority.  The  National  Harrow 
Co.  was  found  to  be  a  combination  of  six  manufacturers  of  harrows 
for  the  purpose  of  holding  patents  and  licensing  the  respective  manu- 


signment  from  the  several  manufacturers.  It  appears  that  the  pur- 
pose of  the  combination  was  to  stop  infringement  suits  between  the 
parties  and  to  fix  prices  on  the  product.  It  did  not  appear  that 
there  was  any  intention  to  suppress  any  of  the  patents  or  that  any 
were  in  fact  suppressed,  or  that  a  compulsory-license  provision  would 
have  affected  the  situation  in  any  respect.  The  appellate  division 
of  the  New  York  Supreme  Court,  however,  held  the  license  con- 
tracts made  by  this  company  to  be  void  as  against  public  policj'  and 
in  contravention  of  the  New  York  antitrust  law. 

The  so-called  Lock  case,  Blount  Manufacturing  Co.  v.  Yale  & 
Towne  Manufacturing  Co.  (166  Fed.,  555),  cited  by  the  majority,  is 
a  case  which  involves  a  price  agreement  between  manufacturers  re- 
specting articles  covered  by  patents.  It  does  not  involve  the  suppres- 
sion or  nonuse  of  a  patent,  and  a  compulsory  license  provision  would 
not  have  affected  the  situation.  The  contract  providing  for  a  price 
agreement  was  held  by  the  court  to  be  in  restraint  of  trade  and  in 
violation  of  the  Sherman  law.  The  following  two  paragraphs  from 
the  opinion,  from  which  the  majority  quote  only  the  first  sentence, 
are  instructive  to  show  the  adequacy  of  the  Sherman  law  to  prevent 
the  practice  complained  of: 

It  is  a  fact,  familiar  in  commercial  history,  that  patent  rights  have  a  com- 
mercial value  for  purposes  of  extinction;  that  many  patents  are  purchased  in 
order  to  prevent  the  competition  of  new  inventions  and  of  new  machines  with 
old  machines  already  installed.  Tine  equitable  status  of  an  owner  of  a  patent 
who  has  purchased  and  held  it  in  nonuse  for  this  purpose  is  still  an  open  ques- 
tion, and  was  not  determined  by  the  Paper  Bag  patent  case.  An  attempt  to 
make  profit  out  of  letters  patent  by  suppressing  the  invention  covered  thereby 
is  outside  the  patent  grant,  and  is  so  far  removed  from  the  spirit  and  inteut 
of  the  patent  law  that  the  mere  fact  that  an  inventor  may  make  a  profit  by  sup- 
pressing his  invention  is  not  a  sufficient  reason  for  holding  the  Sherman  Act  in- 
applicable to  agreements  affecting  patented  articles.  If  there  is  secured  to  the 
patentee  all  profits  legitimately  arising  from  the  manufacture,  use,  and  sale 
of  his  invention,  this  is  all  that  is  within  the  terms  of  the  grant.  To  prohibit 
contracts  for  the  suppression  or  restraint  of  his  own  trade  by  the  application  of 
the  Sherman  Antitrust  Act  is  not  inconsistent  with  his  rights  to  manufacture, 
use,  and  vend.  That  the  Sherman  Act  interferes  with  some  supposed  right 
granted  by  the  patent  to  suppress  an  invention,  is  an  unsound  proposition,  for 
the  reason  that  letters  patent  grant  no  such  rights,  either  in  terms  or  by  reason- 
able implication.  When  no  question  of  the  value  of  the  right  of  excluding 
others  is  involved,  I  am  unable  to  find  in  the  patent  law  any  reason  for  uphold- 
ing an  agreement  for  the  suppression  or  restraint  of  trade  in  i  patented  article 
against  the  provisions  of  the  Sherman  Act. 
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Granting  that  nonuse  of  an  invention  is  fully  within  the  right  of  the  owner 
of  a  patent,  it  does  not  follow  that  he  may  by  agreement  bind  himself  to  non- 
use,  save  in  connection  with  an  assignment  of  his  letters  patent.  Ownership 
of  a  patent  involves  no  obligation  to  use,  nor  does  ownership  of  other  property. 
Nonuse  ordinarily  violates  no  law ;  but  contracting  with  another,  putting  it 
in  the  power  of  another  to  compel  one  not  to  use,  is  a  contract  in  restraint  of 
trade,  designed  for  the  purpose  of  suppressing  competition. 

The  majority  refers  to  the  so-called  Paper  Bag  case,  Continental 
Paper  Bag  Co.  v.  Eastern  Paper  Bag  Co.  (1906,  150  Fed.,  741),  as 
the  best  known  instance  in  the  reports  of  the  suppression  of  a  patent 
to  suppress  competition.  It  is  in  fact  the  only  instance  which  the 
majority  has  succeeded  in  citing.  This  case  unquestionably  involves 
the  suppression  of  a  patent  for  the  sake  of  preventing  competition 
with  a  product  manufactured  under  another  patent.  It  does  not  ap- 
pear, however,  that  the  suppressed  patent  was  bought  up  for  the 
purpose  of  suppression.  So  far  as  the  report  shows,  the  invention 
may  have  been  developed  by  the  corporation  which  subsequently  sup- 
pressed it.  It  was  contended  that  the  owner  of  a  patent  who  delib- 
erately suppresses  it  for  the  purpose  of  preventing  competition  with 
a  product  not  within  the  scope  of  the  patent  is  not  entitled  to  equity 
to  an  injunction  against  the  infringement  of  the  suppressed  patent. 
This  contention  was  not  sustained  by  the  circuit  court  of  appeals, 
although  Judge  Aldrich,  in  a  dissenting  opinion  showed  that  the 
cases  cited  in  the  opinion  of  the  court  did  not  support  the  proposi- 
tion that  an  injunction  should  be  allowed  in  such  a  case.  This  case 
went  to  the  United  States  Supreme  Court,  where  it  wTas  held  that  the 
nonuse  of  the  patent  in  question  was  not  shown  to  be  unreasonable. 
The  court  said  (210  U.  S.,  405,  at  429)  : 

But,  granting  all  this,  it  is  certainly  disputable  that  the  nonuse  was  unrea- 
sonable, or  that  the  rights  of  the  public  were  involved. 

The  court  did  not  finally  determine  the  equitable  position  of  the 
owner  of  the  patent  under  the  circumstances  alleged.  To  quote  from 
the  opinion  at  page  430  : 

Whether,  however,  a  case  can  not  arise  where,  regarding  the  situation  of  the 
parties  in  view  of  the  public  interest,  a  court  of  equity  might  be  justified  in 
withholding  relief  by  injunction,  we  do  not  decide. 

If  the  practice  of  buying  up  patents  for  the  purpose  of  extinction 
is  as  prevalent  and  as  harmful  as  the  majority  contends,  it  is  some- 
what extraordinary  that  the  majority  has  been  unable  to  show  a 
single  case  of  the  purchase  of  a  patent  for  such  a  purpose,  and  only 
a  single  case  in  which  a  patent  of  any  value  was,  in  fact,  suppressed 
for  the  purpose  of  preventing  competition  with  another  product 
manufactured  by  the  owner  of  the  patent. 

The  majority  proceed  somewhat  vaguely  to  show  why  they  believe 
that  conditions  are  such  as  to  require  this  legislation.  It  is  asserted 
that  capital  seeking  to  control  an  industry  proceeds  to  buy  up  all 
important  patents  pertaining  to  the  particular  field,  to  use  a  few  and 
suppress  the  remainder,  thus  shutting  out  competition  and  building 
up  a  monopoly  of  monopolies,  which  is  equivalent  to  a  patent  on 
the  industry  as  such.  It  seems  to  be  assumed  that  such  proceeding 
would  be  entirely  lawful  in  the  absence  of  some  legislation  such  as  is 
now  proposed;  yet  no  reason  is  assigned  for  believing  that  such  a 
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combination  is  not  unlawful  under  section  2  of  the  act  of  July  2, 
1890,  known  as  the  Sherman  law,  which  reads  as  follows : 

Every  person  who  shall  monopolize,  or  attempt  to  monopolize,  or  combine,  or 
conspire  with  any  other  person  or  persons  to  monopolize  any  part  of  the  trade 
or  commerce  among  the  several  States  or  with  foreign  nations  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be  punished  by  fine 
not  exceeding  $5,000,  or  by  imprisonment  not  exceeding  one  year,  or  by  both 
said  punishments,  in  the  discretion  of  the  court. 

The  language  used  by  the  Supreme  Court  in  the  very  recent  decision 
in  the  Bathtub  case,  Standard  Sanitary  Manufacturing  Co.  v.  United 
States  (1912,  226  U.  S.,  20,  at  49),  indicates  clearly  that  such  a 
monopoly  of  monopolies  is  in  contravention  of  the  Sherman  law. 
To  quote : 

The  comprehensive  and  thorough  character  of  the  law  is  demonstrated,  and 
its  sufficiency  to  prevent  evasions  of  its  policy  by  resort  to  any  disguise  or  sub- 
terfuge of  form,  or  the  escape  of  its  prohibitions  by  any  indirection. 

And  again: 

The  added  element  of  the  patent  can  not  confer  immunity.  *  *  *  Rights 
conferred  by  patents  are  indeed  very  definite  and  extensive,  but  they  do  not 
give  any  more  than  other  rights  an  universal  license  against  positive  prohibi- 
tions. The  Sherman  law  is  a  limitation  of  rights,  rights  which  may  be  pushed 
to  evil  consequences,  and  therefore  restrained. 

It  is  stated  that  the  laws  of  Great  Britain,  Canada,  Germany,  and 
France  have  undertaken  to  deal  with  the  harm  resulting  from  buy- 
ing up  patents  for  the  purpose  of  precluding  competition;  yet  it  is 
not  contended  that  the  patent  system  of  any  of  these  countries  is  as 
good  or  has  been  productive  of  as  great  results  as  our  own. 

The  committee  made  no  investigation  as  to  the  operation  of  the 
foreign  laws  referred  to,  and  it  is  significant  that  the  majority  re- 
port does  not  even  state  that  such  laws  have  operated  satisfactorily 
and  to  the  public  benefit.  It  should  also  be  remembered  that  the 
patents  of  all  of  these  countries  are  of  a  different  kind  from  our  own. 
In  England  and  Germany  each  patent  must  have  one  dominant 
claim,  which  may  be  expressed  in  broad,  functional  terms,  in  itself 
covering  comprehensively  the  entire  scope  of  the  invention.  All 
additional  claims  are  required  to  be  duly  appended  to  this  main 
claim  and  to  incorporate  it  in  their  substance.  With  such  patents,  it 
will  be  readily  understood  that  it  would  be  an  easier  matter  to  tell 
whether  or  not  an  invention  has  been  suppressed  than  in  the  case 
of  patents  drawn  under  our  own  practice,  in  which  functional  state- 
ments in  claims  are  expressly  prohibited,  and  the  application  is  re- 
quired to  set  forth  the  invention  positively,  element  by  element,  or 
step  by  step,  and  without  such  functional  expression  as  may  be  em- 
ployed to  lend  breadth,  scope,  and  sometimes  greater  clearness  to 
English  and  German  claims.  The  laws  governing  the  drafting  of 
claims  in  those  countries  which  are  now  experimenting  with  com- 
pulsory license  are  radically  different  from  the  law  of  the  United 
States  on  this  point.  Yet  no  change  in  our  law  in  this  respect  is 
proposed  in  the  pending  bill,  although  such  a  change  would  seem 
almost  necessary,  if  an  experiment  in  compulsory  license  is  to  be 
tried. 

The  undersigned  therefore  believe  that  no  showing  has  been  made, 
either  of  the  necessity  or  desirability  of  enacting  any  provision  for 
compulsory  license,  and  submit,  further,  that  the  great  preponder- 
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ance  of  the  testimony  at  the  hearings  before  the  committee  shows 
that  such  a  policy  would  result  in  positive  harm  to  the  patent  system. 

It  can  not  be  denied  that  such  a  compulsory-license  provision  as  is 
proposed  would  be  a  limitation  upon  the  exclusive  right  now  granted 
by  a  patent.  It  is  a  plain  subtraction  from  the  patent  right,  and 
that  this  is  so  in  the  opinion  of  the  majority,  appears  in  the  proposed 
provision  that  the  legislation  should  not  apply  to  any  patent  granted 
prior  to  the  passage  of  the  act.  The  only  purpose  of  such  a  proviso 
can  be  to  avoid  constitutional  objections,  because  certainly  the  ma- 
jority claims  that  patents  heretofore  issued  have  been  and  are  being 
improperly  used  in  this  respect,  and  the  only  justification  for  ex- 
empting them  from  the  provisions  of  the  section  must  be  that  the 
legislation  can  not  constitutionally  apply  to  them,  inasmuch  as  it  is  a 
derogation  of  the  exclusive  patent  right  heretofore  granted. 

A  great  many  of  the  witnesses  who  appeared  before  the  com- 
mittee, men  selected  and  invited  to  appear  because  of  their  peculiar 
fitness  to  discuss  the  problems  involved,  testified  that  widespread  bad 
effects  would  follow  upon  the  adoption  of  the  proposed  compulsory- 
license  legislation ;  that  it  would  be  an  extremely  discouraging  thing 
to  invention  and  industry. 

Not  only  have  the  hearings  shown  that  the  compulsory  license 
provision  is  uncalled  for  and  dangerous,  but  the  provision  as  con- 
tained in  the  bill  demonstrates  the  impracticability  of  any  such  plan. 
Let  us  enumerate  some  of  the  difficulties  which  would  be  encountered 
if  the  proposed  provision  were  enacted. 

Although  a  decree  ordering  the  granting  of  a  compulsory  license 
by  the  owners  would  materially  affect  the  rights  of  a  licensee  under 
the  patent,  there  is  no  express  provision  permitting  such  licensee 
to  intervene  in  the  action  brought  to  compel  the  granting  of  a  license. 
Conceding  that  a  court  of  equity  might  in  its  discretion  permit  such 
intervention  upon  application  of  the  licensee,  there  is  still  a  serious 
defect  in  the  bill  in  that  there  is  no  requirement  that  a  licensee  shall 
be  notified  that  an  application  to  compel  license  has  been  filed.  It 
is,  of  course,  conceivable  in  the  case  of  an  exclusive  licensee  that  the 
owner  might  have  practically  no  interest  in  the  patent  at  all,  yet  this 
compulsory  license  proceeding  could  go  forward  to  final  decree  with- 
out the  real  party  in  interest  ever  getting  notice  that  a  bill  had 
been  filed.  It  is  not  here  necessary  to  determine  whether  or  not 
these  witnesses  are  entirely  correct  in  their  judgment;  certainly  the 
presumption  is  that  they  are  approximately  correct. 

Even  without  adopting  in  toto  the  opinions  of  these  witnesses,  the 
undersigned  do  believe  that  the  compulsory  license  laws  would  re- 
duce the  value  of  patents,  and  would  therefore,  at  least  to  some 
extent,  reduce  the  encouragement  now  held  out  to  invention  and  in- 
dustrial development.  It  is  submitted  that  the  possible  rewards_  to 
inventive  genius  are  now  none  too  great,  and  that  any  legislation 
diminishing  those  rewards  is  both  uncalled  for  and  detrimental  to 
the  future  industrial  development  of  the  country. 

Similarly,  no  attempt  has  been  made  to  deal  with  the  situation 
arising  from  fractional  or  undivided  interests  in  the  legal  title  to 
patents.  In  case  a  patent  stands  in  the  name  of  several  owners, 
would  it  be  sufficient  to  serve  any  one  of  them,  and  to  pay  royalties 
to  (me  alone  ?    If  not,  how  are  the  other  owners  to  be  brought  in  and 
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made  parties?  These  questions  seem  not  to  have  been  considered 
at  all. 

Quoting  the  proposed  law : 

If  the  applicant  shall  allege  and  prove  to  the  satisfaction  of  the  court  that 
the  patented  invention  is  being  withheld  or  suppressed,  by  the  owner  of  the 
patent,  or  those  claiming  under  him,  for  the  purpose  or  with  the  result  of  pre- 
venting any  other  person  from  using  the  patented  process,  or  making,  using, 
and  selling  the  patented  article  in  the  United  States  in  competition  with  any 
other  article  or  process,  patented  or  unpatented,  used  or  made,  used  and  sold, 
in  the  United  States  oy  the  oivner  of  the  patent,  or  those  claiming  under  or 
authorized  oy  him,  and  also  allege  and  prove  that  the  application  for  said  patent 
was  filed  in  this  country  more  than  three  years  prior  to  the  filing  of  such  bill 
in  equity,  the  court  shall  order  the  owner  of  the  patent  to  grant  a  license  to  the 
applicant  in  such  form  and  upon  such  terms  as  to  the  duration  of  the  license, 
the  amount  of  royalty,  the  security  for  payment  thereof,  and  otherwise  as  the 
court,  having  regard  to  the  nature  of  the  invention  and  the  circumstances  of 
the  case,  deems  just. 

We  have  italicized  in  the  above  those  words  which  seem  to  us  to 
raise  questions.  What  is  "  the  patented  invention"  referred  to? 
Every  claim  in  a  patent  purports  to  state  an  invention,  and  there 
may  be  more  than  a  hundred  in  a  single  patent.  There  has  been 
some  discussion  about  the  withholding  and  suppression  of  patents, 
but  in  the  draft  of  the  bill,  the  words  "  patented  invention "  seem 
to  be  used  with  the  purpose  of  permitting  each  invention  claimed  in 
a  patent  to  be  tried  separately  for  £he  purpose  of  a  compulsory 
license.  Obviously,  this  construction  must  be  adopted;  otherwise 
there  might  be  brought  within  the  same  patent  a  hundred  claims, 
of  which  only  one  might  be  worked  and  ninety-nine  withheld  and 
suppressed,  in  flagrant  evasion  of  the  provisions  for  compulsory 
license. 

The  question  as  to  whether  an  invention  "  being  withheld  or  sup- 
pressed "  is  practically  the  converse  as  to  whether  such  invention  is 
being  used.  One  of  the  very  difficult  questions  that  has  to  be  decided 
in  an  infringement  suit  is  whether  or  not  a  certain  proceeding  in- 
volves the  infringement  or  use  of  the  subject  matter  of  a  claim  in  a 
patent.  This  question  then  of  suppression  is  substantially  the  same 
question  as  that  of  infringement,  and  in  litigation  would  bring  about 
substantially  the  same  difficulties  and  expenses  which  are  now  the 
bane  of  many  of  our  industries  in  infringement  cases.  This  question 
might  have  to  be  determined  as  to  each  and  every  one  of  more  than  a 
hundred  claims  in  a  single  patent. 

It  must  also  be  noticed  that  the  right  of  the  applicant  to  get  a 
license  is  dependent  upon  his  showing  that  the  patented  invention  is 
being  withheld  or  suppressed  for  the  purpose,  or  with  the  result,  of 
preventing  others  from  competing  with  some  article  or  process  made, 
used,  or  sold  in  the  United  States  by  the  owners  of  the  patent  or 
those  authorized  by  him.  In  other  words,  the  mere  "  shelving " 
of  a  patent  is  not  a  sufficient  ground  on  which  to  base  an  action  for 
compulsory  license.  This  plainly  is  an  invitation  to  the  easy  circum- 
vention of  the  law  by  the  simple  expedient  of  assigning  the  patent 
which  it  is  desired  to  suppress  to  some  one  not  engaged  in  producing 
any  article  in  competition  with  the  patented  invention. 

It  is  provided  that  the  applicant  for  a  license  must  allege  and 
prove  that  the  application  for  patent  was  filed  in  this  country  more 
than  three  years  prior  to  the  filing  of  his  bill  in  equity.  The  English 
and  German  working  provisions  are  dated  from  the  date  of  issue  of 
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the  patent.  According  to  this  provision  of  the  pending  bill,  in  a 
case  in  which  an  application  happened  to  be  held  in  the  Patent  Office 
by  reason  of  interference  proceedings  or  otherwise  for  a  period  of 
three  years  or  more,  during  which  time  title  in  it  had  changed  by 
assignment  or  because  of  the  death  of  the  inventor,  an  action  for 
compulsory  license  would  be  possible  on  the  very  day  that  the  patent 
might  be  issued. 

Can  the  court  under  the  terms  of  the  proposed  law  compel  an 
owner  to  grant  an  exclusive  license?  If  so,  it  can  practically  take 
the  whole  property  in  the  invention  away  from  the  owner.  If  not, 
it  will  be  unable  to  protect  the  licensee  against  the  competition  of  the 
owner  or  those  subsequently  licensed  by  him. 

How  can  a  court  fix  with  justice  the  amount  of  royalty  to  be  paid? 
In  a  field  so  speculative  what  firm  ground  is  there  on  which  a  court 
can  base  any  intelligent  reasoning  on  the  subject?  Does  anyone 
believe  that  a  court  could  have  fixed  an  equitable  royalty  on  the 
wireless  telegraph,  for  example,  or  the  incandescent  lamp,  or  the 
telephone,  in,  say,  the  third  or  fourth  year  of  the  life  of  the  patents  ? 
Yet  there  is  no  provision  in  the  bill  for  adjusting  or  correcting  any 
royalty  which  might  prove  manifestly  unfair  within  a  short  time 
after  it  had  been  fixed,  and  indeed  it  would  be  well-nigh  impossible 
to  suggest  such  a  provision.  Nor  is  there  any  provision  for  the 
readjustment  of  royalties  which  might  be  equitable  because  of  the 
subsequent  granting,  either  voluntarily  or  on  compulsion,  of  addi- 
tional licenses ;  and  if  such  provision  were  attempted,  it  must  neces- 
sarily entail  many  complications. 

Perhaps  the  greatest  unfairness  in  the  proposed  bill  lies  in  the 
fact  that  while  the  owner  of  the  patent  may  be  compelled  to  grant 
a  license  on  terms  fixed  by  the  court,  there  is  no  provision  compelling 
the  applicant  to  accept  such  license  and  pay  the  royalties  prescribed. 
The  result  of  the  one-sided  law  would  be  that  those  who  could  stand 
the  cost  of  litigation  would  be  enabled  to  apply  indiscriminately  for 
licenses  and  accept  only  those  which  they  might  get  on  exceptionally 
good  terms,  abandoning  the  others  after  having  put  the  defendant 
owners  to  heavy  expense  in  establishing  the  value  of  their  patents. 

It  must  be  apparent  that  the  legal  expense  which  would  be  in- 
volved in  the  proceedings  provided  for  by  this  bill  must  be  very 
large,  as  the  questions  to  be  decided  in  any  given  case  are  many  and 
extremely  difficult  and  technical.  It  is  submitted  that  the  great  ad- 
vantage in  such  a  situation  must  necessarily  lie  with  the  large  cor- 
porations equipped  with  their  great  resources  to  stand  the  expense 
and  meet  the  difficulties  involved.  The  entire  assets  of  a  small  inde- 
pendent might  be  consumed  in  defending  actions  for  compulsory 
license,  and  establishing  the  royalty  value  of  patents,  and  the  well 
financed  competitor  who  brought  such  actions  might  never  even 
accept  and  pay  royalty  upon  a  single  license. 

Section  2  of  the  pending  bill  provides  that  no  action  of  infringe- 
ment shall  lie  because  of  the  breach  of  a  license  agreement  or  con- 
tract of  sale  with  respect  to  the  patented  article.  In  proposing  this 
change  in  the  existing  law,  the  majority  of  the  committee  say  that 
they  are  aiming  at  "  the  evils  arising  from  the  vendors  of  a  patented 
article  fixing  the  price  at  which  the  article  may  be  resold  to  the 
public,'.'  and  "  the  evils  arising  from  the  vendors  of  patented  articles 
prohibiting  their  use  except  in  connection  with  other  unpatented 
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.■articles  purchased  from  them."  The  majority  report  contains  no 
specification  of  the  "  evils."  Most  of  the  witnesses  who  appeared 
before  the  committee  at  the  hearings  on  this  bill  testified  on  the 
question  of  resale  prices,  and  a  great  majority  of  them  opposed  any 
change  in  the  law  in  this  respect.  The  principal  proponent  of  the 
proposed  change  among  the  witnesses  was  the  attorney  for  one  of  the 
largest  department  stores  in  Chicago,  who  showed  that  the  present 
law  is  a  serious  obstacle  to  his  client  in  its  competition  with  the 
smaller  retailers  of  that  city.  Hundreds  of  letters  were  received  by 
the  committee  from  small  retailers  all  over  the  country  asserting 
that  the  proposed  legislation  would  demoralize  their  business. 

One  of  the  witnesses  before  the  committee  explained  the  resale 
price  system  as  follows : 

Lest  it  be  misunderstood,  it  should  be  remembered  that  this  system  of  price 
maintenance  is  not  to  be  confused  with  that  of  conspiring  manufacturers  who 
come  together  and  agree  among  themselves  the  prices  at  which  they  themselves 
will  sell  the  trade  or  consumers.  On  the  contrary,  price  maintenace  on  pat- 
ented goods  is  the  work  of  the  individual  operator  of  the  patent.  He  does  not 
agree  with  others  as  to  prices.   There  is  no  conspiracy. 

Mr.  Louis  D.  Brandeis  had  the  folloAving  to  say  about  sections  1 
and  2  of  the  proposed  bill : 

I  have  approached  the  consideration  of  the  questions  involved  in  sections  17 
and  32 1  with  a  strong  sense  of  the  injustice  to  the  inventor  and  to  the  public 
which  has  attended  certain  uses  of  patents  in  the  more  recent  past,  and  have 
from  that  point  of  view  given  considerable  thought  and  investigation  to  the 
three  questions :  First,  as  to  whether  there  should  be  placed  a  limitation  upon 
the  right  now  enjoyed  under  a  patent  to  fix  resale  prices.  Second,  whether 
there  should  be  some  amendment  or  law  which  would  abrogate  the  rule  estab- 
lished by  the  court  in  the  Mimeograph  case.  And,  third,  whether  there  should 
be  legislation  with  respect  to  the  working  clause  and  compulsory  licenses. 

It  seems  to  me  that  the  evils  which  exist  are  not  evils  resulting  in  any  large 
measure  from  the  existence  of  those  rules  to  which  I  have  referred  and  which 
are  now  the  rules  of  law  in  this  country;  that  the  evils  which  exist,  conse- 
quently, would  not  be  removed  by  a  change  in  those  rules,  and  that,  on  the  other 
hand,  a  change  such  as  has  been  contemplated  might  result,  and  I  believe  would 
result,  in  a  very  serious  disturbance  of  business  enterprises  which  are  on  the 
wbole  beneficial  to  the  community. 

Take,  in  the  first  place,  the  matter  of  fixed  resale  prices.  Now,  it  seems  to 
me  at  first  blush  as  if  the  power  of  the  manufacturer,  by  reason  of  the  incident 
that  he  happens  to  be  manufacturing  a  product  under  a  patent,  to  fix  the  price 
at  which  that  article  shall  be  retailed  is  a  right  that  is  not  dangerous  to  the 
community.  It  certainly  is  to  that  exent  an  extension  over  what  we  have 
known  at  the  common  law  as  the  power  to  restrict  the  alienation  of  property. 
That  is  true.  And  we  must,  therefore,  approach  the  situation  with  a  doubt  as 
to  whether  that  power  is  beneficial  or  not.  But  when  we  investigate  the  facts, 
the  economy,  the  business  facts,  I  think  we  must  find  that  that  power  has 
been  beneficial  in  its  operation,  so  far  as  it  is  here  involved,  except  where  cer- 
tain conditions  arose,  which  conditions  would  not  be  affected  directly  by  the 
legislation  proposed — I  mean  conditions  of  general-trade  monopoly  as  distin- 
guished from  the  monopoly  granted  under  the  patent. 

Take  this  class  of  articles  on  which  the  committee  has  already  had  much 
testimony,  the  razor :  On  the  one  hand  the  Gillette  safety  razor  and  as  opposed 
to  it.  the  Gem.  the  Auto  Strop,  or  any  one  of  the  other  numerous  razors  which 
have  been  put  before  the  community.  There  is  a  definite,  fixed  price  at  which 
the  one  or  the  other  should  be  sold.  Now,  the  fixing  of  that  price  has  possibly 
prevented  one  retail  dealer  from  selling  the  article  a  little  lower  than  the  other, 
but  the  fixing  of  that  price  has  tended  not  to  suppress  but  to  develop  competi- 
tion, because  it  has  made  it  possible  in  the  distribution  of  those  goods  to  go  to 
an  expense  and  to  open  up  another  sphere  of  merchandising  which  would  have 
been  absolutely  impossible  without  a  fixed  price.    The  whole  world  can  be 
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drawn  into  the  field.  Every  dealer,  every  small  stationer,  every  small  drug- 
gist, every. small  hardware  man,  can  be  made  a  purveyor  of  that  article  by 
comprehensive  advertising,  and  you  have  stimulated,  through  the  fixed  price, 
the  little  man  as  against  the  department  store,  and  as  against  the  large  unit 
which  may  otherwise  monopolize  that  trade.  And  when  you  have  developed 
the  Gillette  razor,  and  as  you  develop  it,  you  are  inciting  the  invention;  and, 
what  is  more  important  than  the  invention,  you  are  inciting  the  commercial 
development  of  the  competing  article.  Every  success  like  the  Gillette  success 
is  constantly  inciting  a  large  number  of  other  men  to  go  into  that  business. 
You  are  making  a  market  for  invention,  and  you  are  doing  it  by  means  of  the 
reputation  of  the  particular  article,  which  can  not  be  made  and  not  be 
conserved  without  some  limit  upon  the  price  at  which  the  article  goes  to  the. 
community. 

Now,  where  does  the  danger  come?  It  comes  when  one  of  those  concerns 
or  some  outsiders  undertake  to  monopolize  the  safety-razor  business.  Then 
all  of  the  advantages  which  have  come  from  that  price  fixing  to  the  community 
vanish,  and  in  their  place  there  comes  a  large  number  of  dangers,  and  very 
serious  dangers,  to  the  community. 

When  you  have  four  or  five  or  six  or  eight  separate  razor  concerns  you  have 
the  most  complete  guaranty  against  extortionate  prices,  because  the  moment 
one  of  those  concerns  fixes  a  price  higher  than  it  ought  to  be,  there  is  the 
incitement  to  the  others  to  push  their  goods,  and  in  the  course  of  a  compara- 
tively short  time  the  community  abandons  the  one.  or  tends  to  abandon  the 
one,  and  to  take  up  the  other. 

******* 

What  would  be  the  result  if  you  did  not  allow  him  to  fix  the  price?  The 
greatest  monopoly,  the  most  perfect  monopoly  in  this  country,  with  the  excep- 
tion of  the  United  Shoe  Machinery  Co.,  has  been  the  Standard  Oil  Co.  *  *  * 
What  does  the  Standard  Oil  Co.  do  with  all  of  its  hundreds  of  millions  of  dollars 
and  capital  and  business?  There  is  none  too  mean  to  be  the  direct  customer  of 
the  Standard  Oil  Co. 

Their  wagons  will  travel  over  tbe  prairies  and  they  will  travel  over  the  deserts 
of  Egypt  to  sell  you  a  gallon  of  oil  for  14  or  15  cents.  Now.  you  make  your  law 
such  that  nobody  shall  fix  a  price  except  to  the  original  purchaser,  and  every 
one  of  the  retailers  of  this  article  will  become  the  agent  of  the  owner  of  a 
patent.  You  will  have  compelled  that  concern  and  others  allied  with  it  to 
become  a  great  monopoly,  to  make  servants  out  of  these  retailers,  who  are  now 
independent  and  self-respecting  individuals,  because  you  will  point  the  way 
through  your  law  to  the  substitution  of  agents'  arrangements  for  the  ordinary 
barter  and  sale,  which  in  most  respects  leave  the  citizen  in  the  small  town  of 
Arkansas  or  Texas  and  the  other  places  a  free  man.  *  *  *  the  legal  form 
will  be  adopted  and  these  concerns  will  establish  their  own  business  as  the 
Standard  Oil  Co.  has  done,  and  as  in  a  large  number  of  the  cities  the  shoe 
manufacturers,  like  Douglas,  have  done.  They  simply  appoint  individuals  as 
their  agents,  and  the  first  time  they  make  a  sale  it  will  be  in  accordance  with 
the  law  as  it  was  established,  allowing  the  man,  as  he  must  be  allowed  to  do 
in  the  first  instance,  to  fix  the  price  at  which  be  will  sell  it  the  first  time.  And 
you  do  not  accomplish  a  thing. 

Asked  whether  it  would  be  easier  for  the  big  manufacturer  than  for 
the  small  one  to  establish  his  own  agencies,  Mr.  Brandeis  answered : 

Very  much  easier.  In  the  first  place,  he  has  the  capital.  In  the  second 
place,  he  has  the  organization.  And  in  the  third  place,  he  has  a  volume  of  busi- 
nesses which  enables  him  profitably  to  establish  an  agency  which  otherwise  he 
could  not  do.  Every  time  you  approach  the  subject  you  come  back  to  tins  prop- 
osition :  Preserve  competition ;  make  your  antitrust  law  effective,  so  the  great 
combinations  can  not  control,  and  these  individual  devices  under  the  patent 
law  may  not  only  be  safely  permitted,  but  they  will  work  in  harmony  with  your 
general  purpose  of  advancing  the  interests  of  the  people  through  competition. 

Asked  whether  under  the  proposed  law  it  would  not  be  possible 
for  the  big  manufacturer  to  prevent  price  cutting  by  establishing 
his  own  agency,  while  the  small  manufacturer  would  be  unable  to 
do  so,  Mr.  Brandeis  answered : 

Precisely;  and  you  crush  the  small  manufacturer,  or  you  would  have  as  a 
result  tbe  small  manufacturers  combining  together  and  becoming  parr  of  a 
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large  concern.  If  you  had  some  article  where  you  might  encourage  the  other 
men  to  join  together,  or  even  if  you  did  not  do  that,  you  would  be  very  apt  to 
create  this  sort  of  tiling :  You  would  create  a  great  combination,  a  holding 
company,  which  would  own  a  razor  and  a  talking  machine  and  a  watch,  and 
any  of  50  or  60  or  80  different  articles,  and  that  one  concern,  financed  in  Wall 
Street,  would,  controlling  each  one  of  these  things,  have  a  store  in  every  one 
of  these  towns  and  sell  directly  to  the  purchaser  these  articles. 

You  would  drive  them  to  it,  and  that  would  not  in  any  way  interfere  with 
the  antitrust  law,  because  they  would  be  handling  different  articles.  You 
would  be  making  practically  a  kind  of  department-store  sales  company  and  they 
would  have  their  agents  in  a  thousand  places  all  over  this  country  and  they 
would  sell  direct  to  the  consumer  each  one  of  these  articles  at  the  fixed  price. 

The  antitrust  law  would  not  be  interfered  with.  If  I  effect  a  holding  com- 
pany under  the  law  of  New  Jersey,  and  I  buy  the  Gillette  Safety  Razor  Co. 
and  the  Victor  Talking  Machine  Co.  and  the  Ingersoll  Watch  Co.  and  the 
Mimeograph  Co.  and  the  Waterman  Pen  Co.,  and  each  one  of  those  companies 
is  held  by  this  capitalistic  organization,  controlled  in  Wall  Street,  I  should 
do  nothing  which  would  interfere  with  the  antitrust  law,  because  I  am  not  sup- 
pressing competition  in  any  one  of  those  articles.  I  am  merely  creating  an- 
other huge  aggregation,  to  which  I  am  led  by  interference  with  a  method  of 
doing  business  which  has  been — when  conducted  consistently  with  competi- 
tion— beneficent  and  stimulating  to  industry  and  helpful  to  the  community. 

The  majority  of  the  committee  in  their  report  make  absolutely  no 
attempt  to  show  any  bad  result  of  the  right  of  a  manufacturer  of  a 
patented  article  to  fix  resale  prices,  which  has  been  well  recognized 
and  established  for  many  years. 

As  to  the  so-called  evils  arising  from  the  venders  of  patented 
articles  prohibiting  their  use  except  in  connection  with  other  un- 
patented articles  purchased  from  them,  the  majority  of  the  com- 
mittee frankly  says : 

The  question  is  not  what  use  has  been  made,  but  what  use  will  be  made  of 
this  newly  declared  privilege.  It  easily  can  be  converted  into  a  plausible  .justi- 
fication of  commercial  practices  that  have  been  outlawed  in  every  State  in  the 
Union.  By  means  of  these  new-fashioned  infringement  suits  and  threats  of 
prosecution  for  infringement,  the  public  policy  of  every  State  can  be  over- 
turned and  made  a  mockery. 

That  the  action  and  report  of  the  majority  of  the  committee  was 
based  on  a  total  misapprehension  of  the  legal  effect  of  the  decision 
in  Dick  v.  Henry  can  easily  be  shown.  That  the  majority  supposed 
that  that  decision  radically  overturned  existing  law  is  shown  by  the 
fact  that  their  report  cites  Judge  Cooley's  opinion  in  People  v.  Rus- 
sell (49  Mich.,  617),  and  on  the  same  page  states  the  change  which 
they  conceive  to  have  taken  place  as  a  result  of  the  decision  in  Dick 
v.  Henry.   The  language  cited  in  People  v.  Russell  is  as  follows : 

The  patent  laws  give  exclusive  rights,  but  they  do  not  determine  personal 
capacity  to  contract  or  prescribe  the  requisites  for  sales  of  patented  articles  or 
impose  the  customary  restrictions  which  are  supposed  to  be  important  to  the 
protection  of  public  morals.  All  these  matters  are  left  to  the  State  law.  A 
patentee  must  observe  the  Sunday  iaw  as  much  as  any  other  vender;  he  must 
put  his  contracts  in  writing,  under  the  same  circumstances,  that  would  require 
writing  in  others,  and  he  must  obey  all  other  regulations  of  police  which  are 
made  for  general  observance. 

The  language  of  the  majority  of  the  committee  with  respect  to  the 
effect  of  the  mimeograph  case  is  as  follows : 

The  construction  put  upon  the  law  in  such  cases  as  Dick  v.  Henry  would 
enable  owners  of  patents  to  withdraw  a  large  part  of  personal  property  from 
the  control  of  State  courts  and  State  legislatures.  There  is  no  reason  why  the 
vendor  of  a  patented  article  should  not,  under  this  theory,  forbid  the  purchaser 
to  list  the  article  for  purposes  of  taxation,  and  if  he  does  so  list  it  treat  him 
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as  an  infringer.  If  tlie  vendor  can,  by  virtue  of  the  patent  laws,  dictate  the 
manner  in  which  the  article  is  to  be  used  and  the  price  at  which  it  is  to  be 
sold,  then  the  same  law  will  enable  the  vendor  to  override  the  statute  of 
frauds,  the  statute  of  limitations,  the  eight-hour  laws,  and  any  police  regulation. 
It  may  be  said  that  these  instances  are  fanciful.  They  are  pointed  out  only 
for  the  purpose  of  delineating  the  power  that  is  given  the.,  owner  of  a  patent. 
The  jurisdiction  and  power  of  the  States  to  prevent  the  latter  class  of  restric- 
tions can  not  be  clearer  than  is  the  same  power  to  regulate  restrictions  as  to 
the  use  and  resale  of  patented  articles.  The  power  to  pass  upon  the  legality 
of  contracts  pertaining  to  personal  property  within  a  State  is  one  of  vast 
importance  to  every  State.  The  antitrust  acts  of  the  various  States  are  an 
exercise  of  this  power  and  as  such  uniformly  have  been  upheld  by  the  Supreme 
Court.  If  the  Federal  courts  shall  continue  to  take  jurisdiction  of  actions 
growing  out  of  breaches  of  these  restrictions,  that  must  mean  that  State  courts 
.and  legislatures  have  no  power  to  pass  upon  their  validity  or  invalidity. 

That  these  fears  expressed  by  the  majority  were  not  justified  ap- 
pears by  referring  to  the  recent  decision  in  Standard  Sanitary 
Manufacturing  Co.  v.  United  States.  In  this  case  the  defendants 
did  not  undertake  to  go  so  far  as  "  to  override  the  statute  of  frauds, 
the  statute  of  limitations,  the  eight-hour  laws,  and  am7  police  regu- 
lation," but  only  undertook  to  eliminate  price  competition  in  their 
wares  by  means  of  a  license  agreement  predicated  upon  one  patented 
tool  used  in  the  manufacture  of  their  products.    The  court  said: 

The  agreements  clearly,  therefore,  transcend  what  was  necessary  to  protect 
the  use  of  the  patent  or  the  monopoly  which  the  law  conferred  upon  it.  They 
passed  to  the  purpose  and  accomplished  a  restraint  of  trade  condemned  by  the 
Sherman  law.  *  *  *  And  there  is  nothing  in  Henry  v.  A.  B.  Dick  Co.  (224 
U.  S.,  1)  which  contravenes  the  views  herein  expressed. 

The  agreements  in  the  case  at  bar  combined  the  manufacturers  and  jobbers 
of  enameled  ware  very  much  to  the  same  purpose  and  results  as  the  associa- 
tion of  manufacturers  and  dealers  in  tiles  combined  them  in  Montague  &  Co.  v. 
Lowry  (193  U.  S.,  3S),  which  combination  was  condemned  by  this  court  as 
offeuding  the  Sherman  law.  The  added  element  of  the  patent  in  the  case  at 
bar  can  not  confer  immunity  from  a  like  condemnation,  for  the  reasons  we  have 
stated.  And  this  we  say  without  entering  into  the  consideration  of  the  distinc- 
tion of  rights  for  which  the  Government  contends  between  a  patented  article  and 
a  patented  tool  used  in  the  manufacture  of  an  unpatented  article.  Rights  con- 
ferred by  patents  are  indeed  very  definite  and  extensive,  but  they  do  not  give 
any  more  than  other  rights  a  universal  license  against  positive  prohibitions. 
The  Sherman  law  is  a  limitation  of  rights,  rights  which  may  be  pushed  to  evil 
consequences  and  therefore  restrained. 

This  court  has  had  occasion  in  a  number  of  cases  to  declare  its  principle. 
Two  of  those  cases  we  have  cited.  The  others  it  is  not  necessary  to  review  or  to 
quote  from  except  to  say  that  in  the  very  latest  of  them  the  comprehensive  and 
thorough  character  of  the  law  is  demonstrated  and  its  sufficiency  to  prevent  eva- 
sions of  its  policy  "  by  resort  to  any  disguise  or  subterfuge  or  form,"  or  the 
escape  of  its  prohibitions  "  by  any  indirection." 

The  following  language  from  the  recent  case  of  United  Shoe  Ma- 
chinery Co.  v.  La  Chapelle  (212  Mass.,  467)  is  also  significant: 

The  holder  of  a  patent  is  given  an  absolute  monopoly  of  the  invention  covered 
thereby,  not  affected  in  any  degree  by  the  Sherman  Antitrust  Act.  He  may 
refuse  to  use  it,  or  may  use  it  in  part  only,  or  grant  its  use  to  others  upon 
conditions,  and  he  may  prevent  all  others  from  infringing  in  any  way  upon 
the  rights  thus  secured  to  him.  Continental  Paper  Bag  Co.  v.  Eastern  Paper 
Bag  Co.  (210  U.  S.,  405).  But  he  is  given  no  immunity  from  general  laws 
governing  the  rest  of  the  community  and  not  directly  affecting  his  patent  rights. 
He  holds  the  thing  patented  subject  to  general  police  regulations.  There  is 
nothing  inherent  in  his  patent  or  in  the  nature  of  his  peculiar  privileges  which 
enables  him  to  be  free  from  general  laws  enacted  for  the  common  good.  This 
is  plain  respecting  articles  dangerous  to  life,  health,  or  safety.  Patterson  v. 
Kentucky  (97  U.  S.,  501).  Webber  v.  Virginia  (103  U.  S.,  344,  348).  Allen  v. 
Riley  (203  U.  S.,  347).    The  recent  decision  of  Henry  v.  A.  B.  Dick  Co.  (224 


REVISION  OP  THE  PATENT  LAWS. 


13 


U.  S.,  1)  lias  emphasized  the  principle  that  a  patentee  may  annex  such  con- 
ditions as  he  chooses  to  the  use  of  the  invention.  It  is  the  purpose  of  the 
patent  laws  to  encourage  the  exercise  of  inventive  genius  by  securing  to  the 
inventor  for  a  limited  period  the  exclusive  control  of  his  discovery.  This  is 
a  distinct  monopoly.  The  Dick  case  holds,  though  by  a  divided  court,  that  con- 
ditions which  are  directed  to  the  buildiug  up  of  other  business  than  that 
protected  by  the  patent  may  stand  under  its  sheltering  monopoly.  But  no  ques- 
tion of  combination  under  the  Sherman  Antitrust  Act  was  involved  in  that  case. 

*  "'$1  *      '  >'.  *      '  ■  .  •  *  * 

The  monopoly  protected  by  the  patent  goes  no  further  than  the  invention  and 
contractual  obligations  attached  to  it.  It  does  not  protect  either  commercial 
ventures  attempted  by  the  owner,  even  though  indirectly  or  remotely  they  may 
relate  to  the  invention.  It  may  be  said  that  inasmuch  as  the  patentee  may 
annex  any  condition  to  the  sale  of  his  invention  he  may  subject  the  user  of 
it  to  a  series  of  obligations  as  to  other  kindred  or  disconnected  articles  so 
extended  in  number  and  so  comprehensive  in  scope  as  to  gain  an  absolute 
monopoly  the  size  of  which  would  be  measured  only  by  the  necessity  or  taste 
of  mankind  in  the  use  of  particular  inventions  and  the  commercial  power  of  the 
holder  of  the  patent.  Whatever  else  may  be  said  of  such  a  nionopoty,  it  never- 
theless would  be  true  that  it  would  be  built  in  the  patent  and  not  on  a  com- 
bination. The  basic  charge  against  the  present  plaintiff  is  the  manner  and 
means  by  which  its  monopoly  has  been  established,  namely,  the  combination. 
Conditions  and  combinations  are  different  in  kind.  They  are  distinctly  separate 
commercial  agencies.  They  are  distinguishable  not  in  degree  but  in  substance. 
Conditions  annexed  by  the  patentee  to  the  enjoyment  of  an  invention  are  legal 
even  though  resulting  in  an  extended  monopoly.  Combinations  among  patentees 
resulting  in  an  extended  monopoly  are  illegal. 

Protection  by  patent  is  established  by  Congress.  It  is  not  a  constitutional 
guaranty,  but  depends  wholly  on  the  statutes.  An  act  of  Congress  directed 
against  evils  which  were  assumed  to  arise  from  the  monopolistic  combina- 
tion of  those  engaged  in  interstate  commerce  comes  from  the  same  source 
and  carries  the  same  obligation  of  enforcement  as  do  the  patent  laws. 
No  word  or  phrase  in  the  Sherman  Antitrust  Act  reveals  an  intent  to  exempt 
the  owners  of  patents  from  its  sweeping  provisions  against  monopolistic  com- 
bination. We  are  unable  to  perceive  any  underlying  reason  for  supposing  that 
by  implication  growing  out  of  economic  or  business  conditions  such  an  exemp- 
tion was  intended.  There  appears  to  be  no  inherent  natural  distinction  between 
owners  of  patents  and  owners  of  oil  which  would  justify  the  application  of 
the  statute  to  one  and  not  to  the  other.  The  conclusion  seems  to  follow  that 
the  comprehensive  condemnation  of  the  act  against  every  person  who  monopo- 
lizes interstate  commerce  by  combination  with  others  includes  holders  of 
patents  as  well  as  others. 

The  above  indicates  clearly  that  the  Dick  case  did  not,  as  the  ma- 
jority of  the  committee  seem  to  have  supposed,  overturn  what  has 
always  been  the  law  with  respect  to  limitations  on  patent  rights. 
Indeed,  the  law  is  now  what  the  majority  admits  it  was  before  the 
Dick  decision,  and  the  fears  expressed  in  the  majority  report  as  to 
what  might  result  from  that  decision  have  proven  groundless.  Abso- 
lutely no  reason  other  than  these  fears  is  assigned  by  the  majority 
for  the  limitation  which  they  propose  to  impose  on  license  restric- 
tions. That  they  well  knew  that  this  was  their  only  ground  appears 
from  the  fact  that  the  only  italicized  sentences  in  their  whole  report 
are  as  follows :  The  question  is  not  what  use  has  been  made  but  what 
use  will  be  made  of  this  neioly  declared  privilege.  It  easily  can  be 
converted  into  a  plausible  justification'  of  commercial  practices  that 
have  been  outlawed  in  every  State  in  the  Union.  These  fears  being 
now  dispelled,  the  proposal  to  change  the  law  rests  on  nothing  at  all. 

We  have  but  little  to  say  regarding  those  sections  of  this  bill  which 
are  designed  to  amend  the  Sherman  Act,  so  far  as  it  applies  to  busi- 
nesses involving  patent  rights.  No  bill  for  this  purpose  was  ever 
considered  by  the  committee,  no  hearings  were  had  upon  the  subject. 
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and  there  was  no  public  announcement  that  the  committee  contem- 
plated such  legislation,  until  after  these  provisions  had  been  inserted 
as  a  part  of  the  substitute  for  the  original  Oldfield  bill,  after  very 
brief  discussion  by  the  committee  in  executive  session. 

The  only  suggestion  made  in  the  committee  hearings  concerning 
this  subject  was  by  Mr.  Brandeis.  We  quote  the  following  from  his 
testimony  regarding  the  proposed  Sherman  law  amendments : 

Of  course,  those  amendments  could,  if  it  were  deemed  by  this  committee  de- 
sirable, be  written  into  the  law  applying  them  to  patented  articles.  But  what 
I  suggest  that  this  committee  should  do  is,  having  investigated  this  question 
from  the  patent  end,  report  to  the  House  that  what  is  needed  is  not  a  law 
dealing  specifically  and  in  this  limited  way  with  patents,  but  dealing  broadly 
with  the  situation,  which  is  going  to  cover  not  noly  patents,  but  is  going  to 
cover  all  articles.  The  situation  in  regard  to  shoe  machinery  is  the  situation 
in  a  lesser  degree  you  will  find  in  the  various  lines  of  industry. 

******* 

You  can  help.  This  committee,  I  believe,  can  do  as  much  as  the  Judiciary 
Committee  to  bring  it  about.  You  can  do  it  this  way :  This  outburst  that 
came  from  this  country  showing  the  sentiment  of  our  people  in  connection  with 
the  mimeograph  decision  showed  how  eagerly  our  people  wanted  to  get  at  the 
root  of  the  thing.  They  had  not  thought  particularly  about  the  root  of  it ;  they 
had  taken  some  manifestations  and  supposed  they  were  causes. 

Now,  after  your  careful  investigation  of  this,  if  you  come  to  the  conclusion 
that  the  real  causes  lie  deeper,  you  will  advance  the  subject  immensely  by 
coming  out  and  making  a  report,  clear  and  comprehensive,  that  can  be  used 
as  an  educational  document  throughout  this  country,  as  well  as  in  Congress 
itself.  You  can  say,  "Here  are  the  evils.  These  changes  which  we  can  make 
in  the  patent  situation  will  not  cure  them ;  they  have  got  to  be  met  in  some 
other  way.  There  are  certain  very  great  improvements  which  you  can  make 
in  the  patent  law."  It  trenches  perhaps  in  part  upon  the  realm  of  the  Judi- 
ciary Committee. 

Plainly,  these  provisions  are  not  peculiarly  applicable  to  those 
enjoying  patent  rights,  and  the  application  here  made  is  prompted 
only  by  a  desire  to  invade  the  legitimate  jurisdiction  of  the  Judi- 
ciary Committee. 

As  there  was  no  proper  consideration  of  these  amendments,  the 
undersigned  do  not  feel  called  upon  to  express  any  opinion  at  all 
as  to  whether  or  not  the  amendments  have  merit  as  a  matter  of  gen- 
eral legislation.  Certainly  they  are  unfair  as  applied  alone  to  those 
dealing  in  patented  articles,  for  the  reason  that  such  legislation 
would  amount  to  a  lessening  of  the  value  of  patents,  to  which  we 
have  already  stated  we  are  opposed. 

The  House  has  a  right  to  presume  that  matters  favorably  re- 
ported from  its  committees  have  been  considered  in  committee.  This 
presumption  is  absolutely  not  supported  by  fact  in  this  case,  so  far 
as  the  proposed  Sherman  law  amendments  are  concerned. 

Martin  A.  Morrison. 

Robert  J.  Buekley. 

Martin  W.  Littleton. 

Frank  D.  Currier. 

E.  Stevens  Henry. 

William  H.  Wilder. 


62d  Congress,  \  HOUSE  OF  REPRESENTATIVES.  (  Report 
3d  Session.      j  (  No.  1423. 
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January  30,  1913. — Committed  to  the  Committee  of  the  Whole  House  on  the  state  of 
the  Union  and  ordered  to  be  printed. 


Mr.  Btjlkley,  from  the  Committee  on  Patents,  submitted  the 

following 

REPORT. 

[To  accompany  H.  II.  28286.] 

The  Committee  on  Patents,  having  had  under  consideration  H.  R. 
28286,  to  amend  sections  4931  and  4934  of  the  Revised  Statutes  of 
the  United  States,  submits  the  following  report  with  a  unanimous 
recommendation  that  the  bill  do  pass  with  the  following  amendments: 

On  page  2,  line  14,  strike  out  the  words  ''including  certified/'  and 
insert  in  lieu  thereof  "other  than." 

On  page  2,  after  line  15,  insert  as  a  new  paragraph  the  following: 

For  certified  printed  copies  of  drawings  and  specifications  of  patents,  the  current 
rates  for  uncertified  copies,  and  twenty-five  cents  additional  for  each  certification; 
for  certified  printed  copies  of  any  other  available  published  record,  one  dollar  for  each 
hundred  pages,  or  fraction  thereof,  of  such  record. 

Add  a  new  section,  as  follows : 

Sec.  3.  This  act  shall  take  effect  July  first,  nineteen  hundred  and  thirteen. 

The  only  important  change  in  existing  law  which  would  be  accom- 
plished by  this  bill  is  the  increase  of  the  fee  for  filing  each  original 
application  for  a  patent  from  $15  to  $20.  Taking  into  account  the 
fact  that  most  of  the  principal  foreign  countries  impose  annual  taxes 
on  patents,  whereas  the  United  States  patents  are  untaxed  after  the 
riling  and  issue  fees  are  paid,  our  patents  cost  the  inventors  and  their 
assignees  far  less  than  the  amounts  they  are  obliged  to  pay  abroad. 
The  present  filing  fee  of  $15  and  issue  fee  of  $20  makes  the  total  cost 
of  a  patent  to  the  inventor  $35,  exclusive  of  preparation  of  drawings 
and  attorneys'  fees.  These  other  expenses  at  least  equal  the  amount 
of  the  fees  paid  to  the  Government,  and  quite  generally  exceed 
them.  The  increase  herein  proposed  from  $35  to  $40  would  therefore 
not  amount  to  an  increase  of  one-seventh  in  the  actual  cost  of  a 
patent  to  the  applicant;  it  would  increase  his  cost  only  7  per  cent 
or  less. 
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The  final  fee  of  $20  is  now  paid  only  on  such  patent  applications  as 
are  allowed  and  result  in  the  issuance  of  a  patent.  By  far  the  greater 
part  of  the  work  in  the  Patent  Office  is  done  for  the  purpose  of 
determining  whether  a  patent  should  issue  or  not,  and  it  is  doubtful 
whether  the  $15  filing  fee  now  charged  is  sufficient  to  meet  the  aver- 
age cost  of  the  search  necessitated  by  the  filing  of  an  application. 
The  increase  herein  proposed  could  well  be  justified  on  the  ground 
that  the  Patent  Office  does  on  the  average  as  much  as  $20  worth  of 
work  on  each  application. 

Inasmuch  as  the  Patent  Office  is  already  self-sustaining,  and  has 
for  many  years  turned  an  annual  surplus  into  the  Treasury,  the  com- 
mittee would  not  feel  justified  in  recommending  an  increase  in  the 
fees  but  for  the  fact  that  the  Patent  Office  is  greatly  in  need  of  a  new 
building  and  also  an  increase  in  the  personnel  and  in  some  of  the  sal- 
aries of  its  employees.  The  committee  believes  that  it  would  be  pos- 
sible by  such  expenditures  to  increase  the  efficiency  of  the  office  to 
such  a  degree  that  the  value  of  patents  to  those  who  apply  for  them 
would  be  increased  by  much  more  than  the  proposed  increase  in  fees. 

The  increase  herein  proposed  is  recommended  by  the  Economy  and 
Efficiency  Commission  in  its  report  on  its  recent  investigation  of  the 
Patent  Office.  The  commission  estimates  that  the  proposed  increase 
will  increase  the  revenues  of  the  office  hy  about  $200,000  a  year. 
This  figure  is  based  on  the  assumption  that  the  increase  in  fee  will 
materially  reduce  the  number  of  applications.  The  Commissioner 
of  Patents,  on  the  other  hand,  believes  that  the  proposed  increase  of 
fees  will  not  materially  reduce  the  number  of  applications,  and  that 
the  increase  in  annual  revenue  which  would  result  from  this  change 
would  be  from  $300,000  to  $350,000. 

It  is  proposed  by  this  bill  to  abolish  the  3^-year  term  for  design 
patents.  The  fees  for  design  patents  are  now  $10  for  3-|  years,  $15 
for  7  years,  or  $30  for  14  years,  the  applicant  having  the  option  to 
take  whichever  term  he  prefers.  The  work  of  examining  and  issuing 
these  patents  is  the  same  in  any  case,  and  is  believed  to  cost  the 
Patent  Office  more  than  $10.  Therefore  the  Commissioner  of 
Patents  and  the  Economy  and  Efficiency  Commission  both  recom- 
mend the  abolishment  of  the  3^-year  term.  The  change  is  unim- 
portant, because  the  total  number  of  applications  for  design  patents 
is  approximately  only  1,600  a  year,  of  which  only  about  one-fourth 
are  for  the  3^-year  term. 

A  change  is  proposed  in  the  charge  for  certified  copies  of  patents 
and  other  papers,  which  is  now  10  cents  per  hundred  words.  The 
reason  for  this  change  is  best  explained  in  the  letter  from  the  Com- 
missioner of  Patents,  which  is  attached  to  and  made  a  part  of  this 
report. 

A  slight  change  is  proposed  in  fees  for  recording  assignments,  etc., 
in  accordance  with  the  following  recommendation  of  the  Economy 
and  Efficiency  Commission  (p.  185,  H.  Doc.  No.  1110,  62d  Cong.): 

The  fees  for  recording  assignments  are  fixed  by  section  4934  of  the  Revised  Statutes, 
as  amended  May  27,  1908.  The  original  section  made  the  maximum  fee  $3,  and  this 
applied  to  any  paper  of  over  1,000  words.  On  account  of  the  fact  that  many  deeds 
included  a  large  number  of  patents  and  many  thousands  of  words  the  maximum  fee 
of  $3  for  recording  was  entirely  inadequate  to  cover  the  cost  to  the  office.  The  statute 
as  amended  reads  as  follows: 

"For  recording  every  assignment,  agreement,  power  of  attorney,  or  other  paper  of 
three  hundred  words  or  under,  $1;  of  over  three  hundred  and  under  one  thousand 
words,  $2;  and  for  each  additional  thousand  words  or  fraction  thereof,  $1." 
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As  thus  amended  the  charge  is  one  based  strictly  on  the  number  of  words  contained 
in  the  paper,  and  takes  into  consideration  the  work  imposed  upon  the  recording  office 
only  to  that  extent.  When  a  large  niunber  of  patents  is  included  in  one  deed,  and  in 
one  instance  a  corporation  did  include  in  one  writing  1,047  patents,  the  fee  for  record- 
ing the  instrument  is  wholly  inadequate  to  pay  for  the  necessary  work,  which  in  eludes 
not  only  the  recording,  but  indexing  and  digesting  the  information  as  to  the  assign- 
ment of  each  patent.  This  work  is  necessary  in  order  that  the  ownership  of  a  patent 
may  be  traced  in  the  records  of  the  office. 

It  is  probable  that  the  original  statute  contemplated  that  an  assignment  would  not 
include  more  than  one  patent.  The  amendment  made  in  1908  did  not  go  far  enough. 
It  is  suggested  that  for  recording  an  assignment  an  additional  charge  should  be  made, 
based  upon  the  number  of  patents,  applications,  or  inventions  that  may  be  included 
in  the  single  instrument.  The  commission,  therefore,  recommends  that  the  fee  bill 
covering  the  recording  of  these  instruments  be  amended  to  read  as  follows: 

"For  recording  every  assignment,  agreement,  power  of  attorney,  or  other  paper 
relating  to  a  single  invention,  application,  or  patent  of  three  hundred  words  or  under, 
$1;  of  over  three  hundred  words  and  under  one  thousand  words,  $2;  for  each  additional 
thousand  words  or  fraction  thereof,  $1;  and  for  each  additional  invention,  application, 
or  patent  included  in  one  writing,  25  cents." 

The  following  letters  from  the  Secretary  of  the  Interior  and  the 
Commissioner  of  Patents  show  that  these  officials  indorse  the  pend- 
ing bill: 

January  25,  1913. 

Hon.  Robert  J.  Bulkley, 

Committee  on  Patents,  House  of  Representatives. 
Dear  Sir-  I  have  received  copies  of  bills  H.  R.  28286  and  H.  R.  28287,  introduced 
by  you  for  the  purpose  of  amending  the  statutes  relating  to  the  terms  of  design  patents, 
and  the  schedule  of  the  fees  of  the  Patent  Office,  and  asking  for  my  opinion  on  the 
same. 

I  have  submitted  these  bills  to  the  Commissioners  of  Patents,  who  has  reported  that 
of  the  two  bills  he  prefers  H.  R.  28286,  and  that  with  certain  amendments  which  he 
has  called  to  your  attention  in  another  communication,  this  bill  meets  with  his  ap- 
proval. I  approve  the  views  of  the  commissioner  in  regard  to  the  bill,  and  recommend 
-that  it  be  passed. 

Respectfully,  Walter  L.  Fisher, 

Secretary  of  the  Interior.  - 


Department  of  the  Interior, 
United  States  Patent  Office, 

Washington,  January  2  4,  1913. 

Hon.  Robert  J.  Bulkley, 

Committee  on  Patents,  House  of  Representatives. 

Dear  Sir:  I  have  received  your  letter  inclosing  copies  of  bills  H.  R.  28286  and 
H.  R.  28287,  introduced  by  you  to  provide  for  an  increase  of  the  fees  in  the  Patent 
Office,  and  asking  for  any  comments  thereon  which  I  might  wish  to  make.  The  dif- 
ference between  these  two  bills  is  that  H.  R  .  28287  provides  for  a  design  patent  running 
for  a  term  of  3§  years  with  a  fee  of  $15,  which  is  the  same  as  the  fee  provided  in  that  bill 
for  a  design  patent  for  7  years,  while  H.  R.  28286  omits  this  provision.  It  appears  to 
me  unnecessary  to  provide  a  term  of  3^  years  for  a  design  patent  if  the  fee  is  the  same  as 
that  for  a  term  of  7  years,  for  in  this  case  the  applicant  would  obviously  choose  the 
longer  term,  and  if  the  fee  is  the  same  there  is  no  necessity  for  two  terms,  for  if  the 
character  of  the  design  is  such  that  its  value  is  transient  it  will  do  no  harm  if  the 
patent  is  granted  for  the  longer  term.  I  therefore  prefer  H.  R.  28286,  and  any  further 
statements  made  herein  will  refer  to  that  bill.  As  the  difficulty  of  examination  of 
design  patents  is  not  in  any  way  affected  by  the  term  for  which  they  are  granted,  and 
as  a  fee  of  $15  seems  a  fair  one  to  cover  the  expense  of  such  examination,  I  believe  that 
in  abolishing  the  3^-year  term  the  provision  of  the  bill  is  a  proper  one. 

In  the  amendment  to  section  4934,  covering  the  rate  of  fees  to  be  charged  by  the 
Patent  Office,  it  will  be  necessary  to  fix  upon  some  time  at  which  this  schedule  will 
go  into  effect,  for  it  will  be  necessary  to  advertise  the  change  in  order  that  applicants 
may  have  notice  of  it  for  a  sufficient  time  in  advance  to  prevent  any  misunderstandings. 
I  therefore  recommend  that  at  the  end  of  page  1  the  colon  be  replaced  by  a  comma, 
and  the  words  "beginning  July  1,  1913,"  be  added. 

Paragraph  9  of  the  said  section  4934  (p.  2,  lines  13  to  15  of  the  bill)  is  in  part  obselete, 
and  rendered  contradictory  by  the  act  of  March  3, 1891,  as  embodied  in  paragraph  11, 
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which  does  not  appear  in  H.  Pv.  28286.  It  is  proposed  to  replace  paragraphs  9  and  11 
by  a  new  one  which  will  have  a  provision  designed  to  meet  a  need  which  frequently 
is  presented  to  the  office,  and  which  necessitates  a  charge  which  is  beyond  any  justifi- 
cation. Under  the  present  law  a  certified  copy  of  the  Rules  of  Practice  will  cost 
between  $45  and  $50,  and  a  few  copies  have  been  certified  at  that  cost.  Requests 
have  been  received  for  a  certified  copy  of  a  certain  number  of  the  Official  Gazette, 
but  the  parties  requesting  the  same  have  been  appalled  at  the  estimated  cost  of  more 
than  $100  therefor.  Fiequent  calls  are  made  for  certified  copies  of  printed  records 
and  briefs  in  interference  and  other  cases,  and  the  charge  for  such  copies  of  public 
records  is  out  of  all  proportion  to  the  amount  of  work  performed. 

In  certifying  a  printed  record,  no  labor  is  involved  other  than  a  careful  inspection 
to  see  that  the  record  is  complete.  To  meet  this  situation  it  is  proposed  to  furnish,  in 
the  discretion  of  the  Commissioner  of  Patents,  a  certified  printed  copy  of  any  published 
record  upon  the  payment  of  a  nominal  fee  of  $1  for  each  hundred  pages*  or  fraction 
thereof.  It  is  desirable  that  the  furnishing  of  such  a  record  be  a  matter  of  discretion 
with  the  commissioner,  in  order  that  the  office  may  not  be  required  to  furnish  a  copy 
in  case  duplicates  were  not  available.  That  a  fee  of  $1  be  charged  for  each  100  pages, 
or  fraction  thereof,  of  a  printed  record,  is  suggested  as  a  safeguard,  in  view  of  the  fact 
that  a  fiat  price  of  $1  or  other  sum  for  a  certified  copy  of  a  printed  record,  might  prove 
embarrassing  to  the  office  were  anybody  to  insist  upon  having  a  copy  of  the  monthly 
volume  of  the  specifications  and  drawings  of  patents  at  the  flat  price.  The  idea  of 
this  provision  is  to  enable  parties  desiring  certified  copies  of  the  Rules  of  Practice, 
single  numbers  of  the  Official  Gazette,  or  briefs  in  a  case,  to  obtain  the  same  at  a 
reasonable  figure,  and  at  the  same  time  save  the  office  from  an  imposition. 

The  paragraph  which  it  is  proposed  to  substitute  for  paragraphs  9  and  11  of  section 
4934,  and  for  the  paragraph  on  page  2,  lines  13  to  15  of  the  bill,  should  read  as  follows: 

"  Certified  printed  copies  of  the  drawings  and  specifications  of  patents  may  be 
furnished  upon  payment  of  the  current  rates  for  uncertified  copies,  and  25  cents 
additional  for  each  certification;  and  a  certified  printed  copy  of  any  other  published 
record  may,  in  the  discretion  of  the  commissioner,  be  furnished  upon  payment  of  $  I 
for  each  hundred  pages,  or  fraction  thereof,  of  such  record." 

These  are  the  only  changes  which  I  consider  necessary.  The  addition  of  $5  to  the 
filing  fee  of  each  original  application  for  a  patent  I  consider  advisable,  as  the  major 
part  of  the  expense  lies  in  the  examination  of  the  application,  and  the  present  fee  of 
$15  is  hardly  sufficient,  especially  if  the  salary  bill  which  is  now  under  consideration 
by  the  Committee  on  Patents,  and  which  was  recommended  by  the  President's  Com- 
mission on  Economy  and  Efficiency,  should  be  adopted.  This  additional  fee  of  $5, 
allowing  for  a  falling  off  in  the  number  of  applications  filed  of  10  per  cent,  would 
increase  the  receipts  of  the  office  by  $319,645,  which  would  more  than  pay  the  proposed 
increase  in  salaries,  and  provide  for  any  other  expenses  which  may  be  necessary  in 
increasing  the  efficiency  of  the  office .  I  do  not  think  that  this  increase  in  fees  will  be 
objected  to  by  anyone,  and  I  doubt  if  the  falling  off  in  the  number  of  applications 
received  will  be  as  great  as  10  per  cent.  The  change  in  the  law  embodied  in  the 
paragraph  found  on  page  2,  lines  16  to  22  of  the  bill,  providing  an  additional  fee  of  25 
cents  for  each  additional  invention,  application,  or  patent  included  in  one  writing, 
is  entirely  proper,  for  the  reason  that  when  the  original  fees  were  adopted  it  is  probable 
that  no  one  contemplated  that  more  than  one  patent  would  be  included  in  a  single 
assignment  paper,  but  it  has  come  to  be  a  common  practice  for  corporations  to  take 
assignments  of  a  large  number  of  patents  or  applications  and  include  them  all  in  a 
single  assignment.  This  practice  imposes  a  great  deal  of  extra  labor  upon  the  Patent 
Office,  and  in  such  cases  the  fees  received  under  the  old  schedule  are  entirely  insuffi- 
cient to  pay  the  expense. 

With  the  slight  changes  pointed  out  the  bill  would  be  entirely  satisfactory,  and  I 
recommend  that  it  be  passed. 

Very  respectfully,  Edward  B.  Moore, 

Comm  issioner  of  Patents. 

The  report  of  the  Economy  and  Efficiency  Commission  on  its 
investigation  of  the  Patent  Office,  which  was  transmitted  by  the 
President  to  Congress  on  December  9,  1912,  contains  the  following 
language,  which  is  pertinent  to  the  subject  matter  of  this  bill  (p.  184, 
H.  Doc.  No.  1110,  62d  Cong.): 

It  has  been  suggested  that  the  application  fee  should  be  materially  increased,  so 
that  it  will  be  $50  or  more.  This  suggestion  proceeds  upon  the  theory  that  the  filing 
of  applications  for  patents  should  not  be  encouraged  to  the  point  of  flooding  the  office 
with  frivolous  applications  or  for  the  purpose  of  securing  the  services  of  the  office  in 
making  a  search.    It  is  claimed  as  a  benefit  of  this  suggested  increase  that  a  large 
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application  fee  would  not  only  decrease  the  number  of  applications,  but  would  pay 
for  the  time  of  examiners  in  making  a  thorough  examination  and  thus  eliminate  a 
large  number  of  patents  hastily  issued,  which,  after  litigation,  are  found  to  be  invalid 
under  circumstances  that  indicate  that  a  more  careful  search  would  have  caused  the 
rejection  of  the  application. 

It  is  certain  that  if  the  Patent  Office  is  to  be  built  up  to  a  high  standard  of  efficiency, 
more  money  must  be  spent.  It  also  seems  reasonable  that  a  just  part  of  that  expense, 
if  not  all  of  it,  should  be  borne  by  those  seeking  patents.  When  a  person  files  an 
application  that  can  not  be  allowed  the  loss  of  the  fee  is  the  result  of  his  own  failure 
to  investigate  the  value  of  his  alleged  invention  or  he  is  paying  the  fee  to  have  the 
question  investigated  for  him. 

Until  the  Patent  Office  is  better  equipped  in  every  way  than  it  is  at  present,  it 
does  not  seem  advisable  to  increase  the  application  fee  to  a  point  that  would  cover 
the  expense  of  better  work  than  is  possible  under  present  conditions.  It  appears  to 
the  commission  that  during  the  next  few  years,  and  pending  the  decision  of  the  ques- 
tions of  a  new  building,  of  adequate  salaries,  and  of  a  larger  number  of  examiners, 
and  pending  action  to  improve  the  method  of  procedure  in  the  Patent  Office,  no 
radical  increase  of  fees  is  justified.  A  gradual  increase  in  order  to  gradually  improve 
the  office  should  be  made.  The  commission  has,  therefore,  reached  the  conclusion 
that  the  application  fee  should  be  increased  at  the  present  time  from  $15  to  $20  and 
that  the  final  fee  of  $20  should  remain  unchanged.  It  believes,  also,  that  further 
increases  in  the  application  fee  should  be  made  as  rapidly  as  improvements  in  exist- 
ing conditions  are  made,  with  the  purpose  of  having  in  the  not  distant  future  the  best 
possible  service  to  inventors  and  the  public.  For  such  service  almost  any  increase 
in  fees  would  be  justified. 

Also  (p.  188,  H.  Doc.  No.  1110,  62d  Cong.): 

If  the  recommendation  herein  made  concerning  a  change  in  the  fee  charged  upon 
the  filing  of  an  application  for  a  patent  is  approved,  and  the  law  is  amended  accord- 
ingly, it  is  the  opinion  of  the  commission  that  the  revenues  of  the  office  will  be  increased 
about  $200,000  per  annum.  While  the  increase  in  this  fee  may  result  in  some  reduc- 
tion in  the  number  of  applications  filed,  which  is  now  about  68,000  per  annum,  or  at 
least  tend  to  prevent  the  usual  annual  increase  of  5  or  6  per  cent,  the  estimate  of  an 
increase  in  revenue  of  $200,000  is  based  upon  the  filing  of  only  61,000  applications  a 
year,  and  it  is  not  believed  that  the  number  would  be  reduced  to  that  extent. 

While  a  small  reduction  in  the  number  of  applications  Would  affect  somewhat  the 
number  of  patents  granted,  and  thus  affect  the  revenue  arising  from  the  final  fee  of 
$20,  it  is  not  believed  that  the  increase  in  the  filing  fee  will  materially  affect  the  reve- 
nue from  final  fees,  in  view  of  the  fact  that  so  many  allowed  applications  do  not  result 
in  issued  patents  because  of  failure  to  pay  the  final  fee.  Any  decline  in  the  number 
of  patents  actually  issued  will, of  course,  also  reduce  the  expense  involved  in  the  issue 
of  patent  and  in  their  printing  and  distribution. 

As  a  result  of  the  clause  in  the  appropriation  act  of  August  23,  1912,  discontinuing 
the  publication  of  the  monthly  volume  of  specifications  and  drawings,  it  is  estimated 
that  an  annual  saving  of  $50,000  will  result.  This  saving,  combined  with  the  annual 
excess  of  revenues  over  expenditures,  amounting  in  the  fiscal  year  1912  to  $75,264.06, 
and  the  estimated  increase  in  revenues  from  changes  in  fees  recommended  in  this 
chapter,  will  more  than  cover  the  increase  in  current  expenses  of  the  office  to  be  caused 
by  the  increase  of  force  and  increases  of  salaries  recommended  in  chapter  7  on  per- 
sonnel. These  increased  revenues  and  decreased  expenditures  will  justify  also  more 
liberal  appropriations  for  equipment,  books,  etc.,  without  the  expenditures  exceeding 
the  revenues . 

While  the  fact  that  more  than  $7,000,000  have  been  paid  in  Patent  Office  fees  during 
the  past  76  years  in  excess  of  the  cost  of  running  the  Patent  Office  may  not  be  a  good 
argument  for  providing  a  new  building  for  the  Patent  Office  or  for  increases  in  salaries 
or  other  expenses,  it  seems  to  the  commission  that  conditions  regarding  the  present 
methods  of  issuing  patents  are  such  that  all  the  current  revenues,  including  all 
increases  in  revenues  due  to  increases  in  fees,  should  be  applied,  so  far  as  necessary, 
to  improving  the  conditions  under  which  the  Patent  Office  work  is  done,  which,  it  is 
generally  believed,  are  in  great  need  of  improvement. 

It  has  not  been  the  policy  of  the  United  States  to  make  the  Patent  Office  a  source  of 
revenue  for  the  general  expenses  of  the  Government,  and  unless  that  policy  should  be 
adopted,  as  it  has  been  in  some  foreign  countries,  the  fees  charged  should  be  increased 
only  to  such  extent  and  as  rapidly  as  is  necessary  in  perfecting  the  work  of  granting 
patents.  When  a  better  patent  can  be  issued,  as  a  result  of  an  almost  perfect  examina- 
tion, the  fee  should  be  equal  to  the  cost  then  incurred. 
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January  15,  1914. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Oldfield,  from  the  Committee  on  Patents,  submitted  the 

following 

REPORT . 

[To  accompany  H.  R.  9897.] 

The  Committee  on  Patents,  to  which  was  referred  the  bill  (H.  R. 
9897)  to  amend. section  12  of  the  act  entitled  "An  act  to  amend  and 
consolidate  the  acts  respecting  copyright,"  approved  March  4,  1909, 
having  had  the  same  under  consideration,  beg  to  report  it  back  to 
the  House  with  the  single  amendment  that  section  3  of  the  bill,  read- 
ing "That  this  act  shall  go  into  effect  on  the  first  day  of  January, 
nineteen  hundred  and  fourteen,"  be  stricken  out,  and  with  the  recom- 
mendation that  this  amendment  be  agreed  to,  and  that  the  bill  as 
amended  do  pass. 

Section  12  of  the  copyright  act  relates  to  the  deposit  of  copies 
required  to  be  made  in  the  Copyright  Office  in  the  case  of  published 
works.  It  provides  that  after  copyright  has  been  secured  by  publi- 
cation of  the  work  with  the  notice  of  copyright  as  provided  in  section 
9  of  the  act,  there  shall  be  promptly  deposited  in  the  Copyright  Office 
or  in  the  mail  addressed  to  the  Register  of  Copyrights,  Washington, 
D.  C,  two  complete  copies  of  the  best  edition  thereof  then  published. 

The  bill  proposes  a  single  change,  namely,  that  in  lieu  of  "two" 
copies  only  "one"  copy  shall  be  required  to  be  deposited  when  the 
work  is  by  an  author  who  is  a  citizen  or  subject  of  a  foreign  State  or 
nation  and  such  work  has  been  published  in  a  foreign  country; 
instead  of  two  copies,  one  complete  copy  of  the  best  edition  then  pub- 
lished in  such  foreign  country  is  required  by  the  bill  to  be  deposited. 
The  amendment  proposed  is  in  nowise  concerned  with  the  remain- 
ing provisions  of  section  12.  These  relate  to  the  obligatory  manufac- 
ture in  the  United  States  of  books  and  periodicals,  the  registration 
of  contributions  to  periodicals,  the  deposit  of  copies  of  unpublished 
works,  and  of  identifying  reproductions  in  the  case  of  works  of  art. 
The  section  further  provides  that  no  action  or  proceeding  shall  be 
maintained  for  infringement  of  copyright  in  any  work  until  the  pro- 
visions of  the  act  as  to  deposit  and  registration  have  been  complied 
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with  in  the  case  of  such  work.  The  present  bill  leaves  all  the  other 
provisions  of  the  law,  including  the  typesetting  clauses,  exactly  as 
they  are  now. 

The  reasons  for  the  amendment  proposed  may  be  briefly  stated  as 
follows:  So  far  as  the  registration  of  the  claim  to  copyright  in  the 
work  in  behalf  of  the  proprietor  is  concerned,  one  copy  is  all  that  is 
required.  These  works  come  from  abroad  and  are  required  to  be 
deposited  by  foreigners  who,  under  the  copyright  laws  in  force  in 
their  own  country,  are  generally  not  required  to  make  any  corre- 
sponding deposit,  and  the  tax  of  two  copies  is  felt  to  be  burdensome. 
Sometimes  high-priced  books  are  thus  deposited,  and  the  cost  of  the 
second  copy  is  a  considerable  item  in  the  total  expense  involved  in 
securing  copyright  protection  in  the  United  States.  The  depositors 
naturally  contrast  the  requirements  of  our  law  (deposit  of  two  copies, 
printing  of  notice,  registration  of  copyright  claim,  and  payment  of 
registration  fee)  with  the  much  more  simple  procedure  in  their  own 
countries.  In  France  and  Germany,  for  example,  an  American 
may  secure  copyright  by  merely  publishing  his  work  there  (placing  it 
on  sale),  and  is  not  obliged  either  to  deposit  copies,  register,  or  pay 
any  fee.  The  copies  deposited  go  to  the  Library  of  Congress,  and  in 
the  great  majority  of  cases  one  copy  is  considered  sufficient  for  the 
needs  of  the  Library.  Where  the  second  copies  are  not  required  by 
the  Library,  the  administrative  cost  of  handling  them  is  an  unneces- 
sary charge  upon  the  Copyright  Office. 

It  seems  highly  probable  that  insistence  upon  the  deposit  of  two 
copies  in  the  case  of  expensive  works  may  result  in  the  foreign  pub- 
lisher remitting  his  claim  to  copyright  rather  than  pay  the  cost 
involved,  and  therefore  no  deposit  may  be  made  in  the  case  of  such 
books.  In  such  cases  the  Library  would  not  receive  the  books,  and  if 
copies  are  required  would  be  obliged  to  purchase  them.  During  the 
time  since  the  copyright  act  went  into  effect,  July  1,  1909,  a  consid- 
erable number  of  valuable  works,  including  expensive  engravings 
and  works  on  art  and  architecture  and  modern  and  highly  desirable 
scientific  and  technical  books,  have  been  deposited  and  placed  in  the 
Library.  It  is  believed  that  if  only  one  copy  were  required  as  proposed 
in  the  bill  instead  of  two  copies  as  now,  a  larger  number  of  valuable 
books  of  that  character  would  be  deposited,  and  the  Library  and  its 
users  would  be  correspondingly  benefited.  The  bill  has  the  approval 
of  the  Librarian  of  Congress,  and  is  recommended  by  the  Register  of 
Copyrights. 

The  complete  text  of  the  bill  as  amended  and  as  recommended  for 
enactment  follows: 

A  BILL  To  amend  section  twelve  of  the  act  entitled  "An  act  to  amend  and  consolidate  the  acts  respecting 
copyright,"  approved  March  fourth,  nineteen  hundred  and  nine. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled,  That  section  twelve  of  the  act  entitled  "An  act  to  amend  and 
consolidate  the  acts  respecting  copyright,"  approved  March  fourth,  nineteen  hun- 
dred and  nine,  be,  and  the  same  is  hereby,  amended  so  as  to  read  as  follows: 

"Sec  12.  That  after  copyright  has  been  secured  by  publication  of  the  work  with 
the  notice  of  copyright  as  provided  in  section  nine  of  this  act,  there  shall  be  promptly 
deposited  in  the  copyright  office  or  in  the  mail  addressed  to  the  register  of  copyrights, 
Washington,  District  of  Columbia,  two  complete  copies  of  the  best  edition  thereof 
then  published,  or  if  the  work  is  by  an  author  who  is  a  citizen  or  subject  of  a  foreign 
state  or  nation  and  has  been  published  in  a  foreign  country,  one  complete  copy  of 
the  best  edition  then  published  in  such  foreign  country,  which  copies  or  copy,  if 
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the  work  be  a  book  or  periodical,  shall  have  been  produced  in  accordance  with  the 
manufacturing  provisions  specified  in  section  fifteen  of  this  act,  or  if  such  work  be  a 
contribution  to  a  periodical,  for  which  contribution  special  registration  is  requested, 
one  copy  of  the  issue  or  issues  containing  such  contribution;  or  if  the  work  is  not 
reproduced  in  copies  for  sale  there  shall  be  deposited  the  copy,  print,  photograph, 
or  other  identifying  reproduction  provided  by  section  eleven  of  this  act,  such  copies 
or  copy,  print,  photograph,  or  other  reproduction  to  be  accompanied  in  each  case 
by  a  claim  of  copyright.  No  action  or  proceeding  shall  be  maintained  for  infringe- 
ment of  copyright  in  any  work  until  the  provisions  of  this  act  with  respect  to  the 
deposit  of  copies  and  registration  of  such  work  shall  have  been  complied  with." 

Sec.  2.  That  all  acts  or  parts  of  acts  in  conflict  with  the  provisions  of  this  act  are 
hereby  repealed. 

O 


[Public — No.  78 — 63d  Congress.] 

[H.  R.  9897.] 

An  Act  To  amend  section  twelve  of  the  Act  entitled  "An  Act  to 
amend  and  consolidate  the  Acts  respecting  copyright,"  approved  March  fourth,  nine- 
teen hundred  and  nine. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  o  f  the  United 
States  of  America  in  Congress  assembled,  That  section  twelve  of  the 
Act  entitled  "An  Act  to  amend  and  consolidate  the  Acts  respecting 
copyright/'  approved  March  fourth,  nineteen  hundred  and  nine,  be, 
and  the  same  is  hereby,  amended  so  as  to  read  as  follows: 

"Sec.  12.  That  after  copyright  has  been  secured  by  publication 
of  the  work  with  the  notice  of  copyright  as  provided  in  section  nine 
of  this  Act,  there  shall  be  promptly  deposited  in  the  copyright  office  or 
in  the  mail  addressed  to  the  register  of  copyrights,  Washington, 
District  of  Columbia,  two  complete  copies  of  the  best  edition  thereof 
then  published,  or  if  the  work  is  by  an  author  who  is  a  citizen  or 
subject  of  a  foreign  state  or  nation  and  has  been  published  in  a 
foreign  country,  one  complete  copy  of  the  best  edition  then  published 
in  such  foreign  country,  which  copies  or  copy,  if  the  work  be  a  book 
or  periodical,  shall  have  been  produced  in  accordance  with  the  manu- 
facturing provisions  specified  in  section  fifteen  of  this  Act;  or  if  such 
work  be  a  contribution  to  a  periodical,  for  which  contribution  special 
registration  is  requested,  one  copy  of  the  issue  or  issues  containing 
such  contribution;  or  if  the  work  is  not  reproduced  in  copies  for  sale 
there  shall  be  deposited  the  copy,  print,  photograph,  or  other  iden- 
tifying reproduction  provided  by  section  eleven  of  this  Act,  such 
copies  or  copy,  print,  photograph,  or  other  reproduction  to  be  accom- 
panied in  each  case  by  a  claim  of  copyright.  No  action  or  proceeding 
shall  be  maintained  for  infringement  of  copyright  in  any  work  untfl 
the  provisions  of  this  Act  with  respect  to  the  deposit  of  copies  and 
registration  of  such  work  shall  have  been  complied  with." 

Sec.  2.  That  all  Acts  or  parts  of  Acts  in  conflict  with  the  pro- 
visions of  this  Act  are  hereby  repealed. 

Approved,  March  28,  1914. 


63d  Congress,  )  HOUSE  OF  REPRESENTATIVES,  j  Report 

2d  Session.     j  (    No.  552. 


_________ 

3d  Session 

Approved  Mar  3,  1915 

TO  AMEND  SECTIONS  4888  AND  4889,  REVISED  STATUTES. 


April  18,  1914. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Oldfield,  from  the  Committee  on  Patents,  submitted  the 

following 

REPORT. 

[To  accompany  H.  R.  15220.] 

The  Committee  on  Patents,  to  which  was  referred  the  bill  (H.  R. 
15220)  to  amend  sections  4888  and  4889  of  the  Revised  Statutes  of 
the  United  States  relating  to  patents,  submits  the  following  report 
and  recommends  that  the  said  bill  do  pass. 

It  is  proposed  to  amend  the  present  law  by  striking  out  from  each  of 
the  said  sections  the  words  uand  attested  by  two  witnesses,"  wher- 
ever the  said  words  appear.  The  proposed  amendments  are  thought 
to  be  advisable  because  the  attestation  by  two  witnesses  of  specifica- 
tions and  drawings  in  applications  for  patent,  it  is  found  in  all  cases, 
unnecessarily  encumbers  the  records  and  serves  no  good  purpose  in 
practice  in  the  Patent  Office. 

The  Commissioner  of  Patents  approves  of  the  change  in  the  stat- 
utes, and  his  letter  appears  herewith,  as  follows: 

United  States  Patent  Office, 

Washington,  D .  C,  April  2,  1914. 

Hon.  W\  A.  Oldfield, 

House  of  Representatives,  Washington,  D.  C. 
Dear  Sir:  House  bill  No.  15220,  introduced  by  Mr.  Alexander,  on  March  31,  1914, 
entitled  "A  bill  to  amend  sections  4888  and  4889  of  the  Revised  Statutes  relating  to 
patents, "  is  drawn  for  the  purpose  of  dropping  from  the  patent  statutes  the  require- 
ment of  attestation  by  two  witnesses  of  the  specifications  and  drawings  of  applica- 
tions. It  makes  this  change  and  no  other  in  the  statute,  and  the  change  is,  in  my 
opinion,  a  desirable  simplification  of  the  application  for  patent. 
Respectfully, 

(Signed)         Thomas  Ewing,  Commissioner. 


o 


[Public — No.  282 — 63d  Congress.] 

[H.  R.  15220.] 

An  Act  To  amend  sections  forty-eight  hundred  and  eighty-eight  and 
forty-eight  hundred  and  eighty-nine  of  the  Revised  Statutes,  relating  to  patents. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  section  forty-eight  hun- 
dred and  eighty-eight  of  the  Revised  Statutes  of  the  United  States 
be,  and  the  same  is  hereby,  amended  by  striking  out  from  the  last 
clause  thereof  the  words  "and  attested  by  two  witnesses,"  so  that  the 
section  so  amended  will  read  as  follows : 

"Sec.  4888.  Before  any  inventor  or  discoverer  shall  receive  a  pat- 
ent for  his  invention  or  discovery,  he  shall  make  application  therefor, 
in  writing,  to  the  Commissioner  of  Patents,  and  shall  file  in  the  Patent 
Office  a  written  description  of  the  same,  and  of  the  manner  and  proc- 
ess of  making,  constructing,  compounding,  and  using  it,  in  such  full, 
clear,  concise,  and  exact  terms  as  to  enable  any  person  skilled  in  the 
art  or  science  to  which  it  appertains,  or  with  which  it  is  most  nearly 
connected,  to  make,  construct,  compound,  and  use  the  same;  and  in 
case  of  a  machine,  he  shall  explain  the  principle  thereof,  and  the  best 
mode  in  which  he  has  contemplated  applying  that  principle,  so  as  to 
distinguish  it  from  other  inventions;  and  he  shall  particularly  point 
out  and  distinctly  claim  the  part,  improvement,  or  combination 
which  he  claims  as  his  invention  or  discovery.  The  specification  and 
claim  shall  be  signed  by  the  inventor/' 

Sec.  2.  That  section  forty-eight  hundred  and  eighty-nine  of  the 
Revised  Statutes  of  the  United  States  be,  and  the  same  is  hereby, 
amended  by  striking  out  the  words  "and  attested  by  two  witnesses," 
so  that  the  section  so  amended  will  read  as  follows : 

"Sec.  4889.  When  the  nature  of  the  case  admits  of  drawings,  the 
applicant  shall  furnish  one  copy  signed  by  the  inventor  or  his  attor- 
ney in  fact,  which  shall  be  filed  in  the  Patent  Office;  and  a  copy  of 
the  drawing  to  be  furnished  by  the  Patent  Office,  shall  be  attached 
to  the  patent  as  a  part  of  the  specification." 

Approved,  March  3,  1915. 


63d  Congress,  )  HOUSE  OF  REPRESENTATIVES,  j  Report 


EXCHANGE  OF  PRINTED  COPIES  OF  PATENTS  OF  THE 
UNITED  STATES  WITH  CANADA. 


May  6,  1914.— Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Oldfield,  from  the  Committee  on  Patents,  submitted  the 

following 


The  Committee  on  Patents,  to  which  was  referred  House  joint  res- 
olution 257,  to  authorize  the  Commissioner  of  Patents  of  the  United 
States  to  exchange  printed  copies  of  United  States  patents  with  the 
Dominion  of  Canada,  submits  the  following  report  and  recommends 
that  the  resolution  be  adopted. 

It  is  proposed  to  authorize  the  Commissioner  of  Patents  to  resume 
a  practice  of  exchange  of  copies  of  patents  with  the  Dominion  of 
Canada  heretofore  pursued,  under  such  terms  of  exchange  as  may  be 
by  the  Commissioner  of  Patents  deemed  practicable.  The  proposed 
exchange  of  copies  of  patents  is  thought  to  be  advisable  because  it 
will  afford  without  cost  a  complete  record  of  patents  issued  by  the 
United  States  available  for  reference  in  case  the  United  States  Patent 
Office  and  its  records  are  destroyed  by  fire  or  other  means,  and  the 
danger  of  destruction  of  oar  Patent  Office  at  this  time  by  fire  is 
eminent. 

The  Commissioner  of  Patents  approves  of  the  proposed  exchange  of 
copies  of  patents  and  his  statement  to  the  committee  regarding  the 
matter  is  as  follows : 

STATEMENT   OP   HON.   THOMAS   EWING,    UNITED   STATES   COMMISSIONER   OF  PATENTS. 

Commissioner  Ewing.  Last  summer,  Mr.  Lynch,  of  the  patent  office  in  Canada, 
came  down  and  asked  us  to  reestablish  a  contract  under  which  we  were  exchanging 
our  United  States  patents  for  their  Canadian  patents.  The  exchange,  of  course,  cost 
us  considerably  more  than  it  cost  them,  but  it  was  started  and  was  quite  satisfactory; 
but  10  years  ago  it  was  s copped,  and  they  had  made  considerable  preparation  for  it. 
They  wanted  to  have  a  complete  set  classified  just  as  we  have  it  classified,  helping 
them  in  their  searches. 

Mr.  Lynch  asked  me  to  send  them  copies  covering  12  or  13  years  to  fill  the  gap. 
While  it  involved  no  expense  of  money,  it  involved  taking  out  of  our  group  of  patents, 
about  $50,000  worth  of  patents,  and  I  did  not  feel  that  I  had  any  authority  to  do  it, 
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Mr.  Commissioner,  would  we  have  to  have  them  immediately 
Mr.  Commissioner,  would  we  have  to  have  them  immediately 

o;  we  have  50  copies  of  each  patent  on  file  in  the  Patent 
o;  we  have  50  copies  01  each  patent  on  file  in  the  Patent 


and  therefore  I  told  him  i^would  try  to  get  leave  of 
Congress.    We  have  in  the  latent  Office  50,000,000 
patent  copies,  that  are  worth  about  $2,000,000.  This 
would  take  $50,000  out  of  that,  but  it  does  not  in- 
volve a  cent  of  expenditure  beyond  the  time  of  the 
boys  in  pulling  them, 

I  would  like  to  ask,  if  it  meets  the  approval  of 
the  committee,  that  a  joint  resolution  be  offered  in 
Congress  authorizing  me  to  carry  out  that  contract* 

The  CHAIRMAN.    Is  it  in  the  form  of  a  treaty? 

Commissioner  Ewing.  No;  just  a  mere  agreement  be- 
tween the  two  officers.    I  think  that  just  as  a  mere 
matter  of  protection  to  ourselves,  against  possibil- 
ities of  our  whole  place  being  destroyed  by  fire — 
which  very  likely  is  going  to  happen  one  of  these 
days— we  ought  to  have  somewhere  a  complete  set  of 
our  patents  classified  as  we  classify  them;  and  I 
really  believe  it  would  be  worth  the  cost  to  us  sim- 
ply to  have  these  copies  of  patents  in  Canada,  so  if 
everything  in  the  Patent  Office  here  was  wiped  out  by 
fire,  we  could  reproduce  our  records. 

These  copies  of  patents  cost  us  about  4  cents  each, 
but  they  have  been  paid  for  already  out  of  past  ap- 
propriations, and  have  nothing  to  do  with  current 
appropriations  at  all. 

The  CHAIRMAN,    Mr.  Commissioner,  would  we  have  to 
have  them  immediately  reprinted? 

Commissioner  Ewing.  No;  we  have  50  copies  of  each 
patent  on  file  in  the  Patent  Office, 


[Public  Kesolution — No.  61 — 63d  Congress.] 

[H.  J.  Res.  257.] 

Joint  Resolution  Authorizing  the  Commissioner  of  Patents  to  exchange 
printed  copies  of  United  States  patents  with  the  Dominion  of  Canada. 

Resolved  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  the  Commissioner  of 
Patents  of  the  United  States  be,  and  he  is  hereby,  authorized  to 
exchange  with  the  Dominion  of  Canada,  under  such  terms  of  contract 
as  may  by  him  be  deemed  practicable,  printed  copies  of  patents 
now  in  the  United  States  Patent  Office  and  hereafter  issued  by  the 
United  States. 

Approved,  January  14, 1915. 


63d  Congress,  )  HOUSE  OF  REPRESENTATIVES,  j  Report 
2d  Session.      j  )    No.  678. 


REORGANIZATION  IN  THE  PATENT  OFFICE. 


May  15,  1914. — Committed  to  the  Committee  of  the  Whole  House  on  the  state  of  the 
Union  and  ordered  to  be  printed. 


Mr.  Oldfield,  from  the  Committee  on  Patents,  submitted  the 

following 

REPORT. 

[To  accompany  H.  R.  16480.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R. 
16480)  to  amend  sections  476,  477,  and  440  of  the  Revised  Statutes, 
having  considered  the  same,  report  it  back  to  the  House  with  the 
recommendation  that  it  do  pass. 

The  bill  comes  from  the  Commissioner  of  Patents,  and  his  reasons 
for  desiring  its  passage  are  clearly  set  forth  in  the  following  commu- 
nication to  the  chairman  of  the  committee: 

Department  op  the  Interior, 
United  States  Patent  Office, 

Washington,  D.  C,  May  13,  1914. 

Hon.  William  A.  Oldfield, 

Chairman  House  Committee  on  Patents. 

Dear  Sir:  House  bill  No.  16480  which  you  have  introduced  proposes  to  amend 
sections  476,  477,  and  440  of  the  Revised  Statutes  of  the  United  States  so  as  to  put 
into  the  Revised  Statutes  certain  provisions  which  have  been  carried  in  appropriation 
bills,  and  to  make  other  changes,  all  specifically  pointed  out  below. 

The  bill  makes  no  change  of  salary  over  the  salaries  carried  by  the  appropriation 
bills  for  some  years  past  and  creates  no  new  office,  but,  as  will  be  indicated,  changes 
the  number  of  employees. 

The  greatest  and  most  important  change  proposed  is  to  equalize  the  number  of 
first,  second,  third,  and  fourth  assistant  examiners.  At  present  there  are  110  fourth 
assistants,  88  thirds,  73  seconds,  and  63  firsts.  This  is  objectionable  for  the  following 
reasons: 

Each  primary  examiner  has  to  supervise  the  work  of  twice  as  many  assistants  as 
was  the  case  30  years  ago.  It  is  not  practicable  to  increase  the  number  of  primary 
examiners,  because  it  splits  up  the  classes  to  an  inadvisable  extent,  and  the  only  relief 
for  an  excessive  number  of  assistants  relatively  to  the  number  of  primary  examiners 
is  to  have  more  assistants  of  higher  grades  and  therefore  better  trained  in  their  work 
and  with  better  knowledge  of  their  classes.  There  are  on  an  average  two  and  one-half 
fourth  assistants  and  one  and  one-half  first  assistants  to  each  division.  I  am  proposing 
to  equalize  this  and  to  have  two  for  each  division  in  each  grade. 
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The  proposed  change  will  also  tend  to  keep  the  assistants  longer  in  the  office,  because 
of  the  increase  of  the  rate  of  promotion.  During  the  first  two  or  three  years  the  assist- 
ants are  of  comparatively  slight  value.  The  present  minimum  salary  is  necessary  to 
get  the  class  of  men  we  need,  but  it  is  only  by  keeping  them  here  for  8  or  10  years  that 
the  average  quality  of  service  that  is  required  can  be  secured.  The  increase  in  the 
appropriation  per  annum  by  reason  of  the  equalization  of  the  number  of  assistants  is 
less  than  $23,000,  and  as  the  total  appropriations  for  salaries  for  the  whole  number  of 
assistants  is  more  than  $600,000,  this  slight  increase  in  salary  of  the  assistants  will  be  far 
outweighed  by  the  percentage  of  increase  of  efficiency. 

There  are  a  number  of  other  changes,  which  are  enumerated  as  follows: 

First.  The  bill  provides  specifically  for  the  post  of  First  Assistant  Commissioner, 
an  office  created  by  the  appropriation  act  of  1909,  and  fixes  his  salary  at  $4,500  which 
has  been  the  salary  since  the  office  was  established. 

Second.  It  states  what  are  the  duties  of  the  two  assistant  commissioners. 

Third.  It  increases  the  number  of  examiners  in  chief  from  three  to  five.  The  reason 
for  this  amendment  is  that  the  board  passes  upon  appeals  aggregating  about  1,100  per 
year.  This  is  more  than  three  men  can  properly  pass  upon.  The  delay  and  inade- 
quate consideration  of  cases  which  naturally  follow  create  unnecessary  further  appeals 
with  consequent  expense  and  loss  of  time  to  applicants  and  a  diversion  of  the  attention 
of  the  commissioner  from  other  useful  work.  Moreover,  as  there  is  no  provision  of  the 
statute  by  which  anyone  other  than  the  members  of  the  board  itself  can  be  assigned 
to  sit  upon  it,  the  protracted  illness  of  one  member  of  the  board  would  seriously  cripple 
its  work,  and  the  concurrent  protected  illness  of  two  members  would  stop  the  hearing 
of  appeals. 

Fourth.  For  a  number  of  years  the  appropriation  act  has  provided  that  the  chief 
clerk  shall  be  qualified  to  act  as  principal  examiner,  and  this  qualification  is  put 
into  the  Revised  Statutes.  This  is  very  important  because  an  enormous  amount  of 
mail  reaching  the  office  contains  inquiries  which  can  be  answered  by  the  chief  clerk 
if  he  is  thoroughly  familiar  with  the  work  of  the  office,  but  would  otherwise  have  to  be 
sent  to  the  examiners  or  commissioner  for  reply. 

Fifth.  There  are  at  present  two  law  examiners,  who  are  both  assigned  to  supervising 
initiation  of  interferences.  I  am  asking  that  the  number  be  increased  to  five,  the 
other  three  men  being  needed  to  do  similar  supervisory  work  with  a  view  to  making 
the  work  in  the  43  different  divisions  of  the  office  more  nearly  uniform.  This  work 
can  not  be  done  properly  by  the  commissioner,  because  in  doing  it  he  would  have  to 
pass  upon  many  questions  which  would  normally  come  before  him  on  appeal,  and  he 
should  not  commit  himself  before  hearing  the  appeals.  The  work  could  not  be  done 
by  assistant  examiners,  because  the  primary  examiners  would  not  defer  to  theii 
judgment,  but  the  law  examiners  are  recognized  as  equal  in  standing  with  the  prin- 
cipal examiners;  in  fact,  receiving  slightly  larger  salary,  so  that  they  can  do  super- 
visory work  with  advantage. 

Sixth.  The  post  of  examiner  in  charge  of  classification  work  was  established  by  the 
appropriation  act  of  1909,  and  has  been  continued  ever  since.  There  is  no  work  of  the 
office  that  is  more  difficult,  and  it  is  a  continuing  work,  since  the  classification  must 
always  be  under  revision. 

Seventh.  The  changes  of  salary  indicated  are  all  merely  fixing  salaries  which  have 
been  in  the  appropriation  acts  for  a  number  of  years. 

Eighth.  The  omission  of  the  provision  that  two  of  the  second  assistant  examiners 
shall  be  women,  is  not  intended  to  exclude  them,  but  to  remove  the  possible  limitation 
upon  the  commissioner.  Women  make  excellent  assistant  examiners  and  are  ap- 
pointed whenever  opportunity  arises. 

Ninth.  Certain  places  for  which  there  have  been  no  appropriations  for  a  number 
of  years  are  dropped. 

Tenth.  The  grades  of  first,  second,  third,  and  fourth  assistant  examiners,  hereto- 
fore made  a  part  of  the  appropriation  act,  but  for  several  years  omitted,  the  differ- 
ence being  indicated  only  by  the  differences  of  salary,  are  reestablished,  and  the 
grade  of  fourth  assistant  examiner  will,  for  the  first  time,  be  placed  in  the  Revised 
Statutes,  it  having  so  far  been  carried  in  the  appropriation  acts  only. 

Eleventh.  The  number  in  each  of  the  grades  of  assistant  examiner  is  made  86. 
Since  the  time  that  there  were  24,  as  indicated  in  section  440,  the  number  has  been 
gradually  increased  until,  at  the  present  time,  there  are  110  fourth  assistant  exam- 
iners, 88  third  assistants,  73  second  assistants,  and  63  first  assistants.  The  total  num- 
ber of  assistants  is  334.  The  increase  by  reason  of  making  86  in  each  grade  would 
be  10  assistants,  or  a  total  of  344. 

The  total  number  of  increases  in  the  force  by  the  foregoing  bill  are  15,  and  the 
total  annual  increase  of  salary  due  to  this  increase  in  the  members  of  the  force  and 
reorganization  of  the  assistant  examiners  is  slightly  more  than  $61,000. 
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In  conclusion,  I  wish  to  say  that  I  can  not  too  strongly  urge  the  need  of  this  reor- 
ganization, and  increase  of  the  force.  The  business  of  the  office  to-day  is  larger  than 
it  has  ever  been.  The  number  of  applications  filed  and  the  labor  of  examining  each 
application  increases  steadily  with  the  growth  of  the  literature  of  the  various  arts, 
so  that  the  office  force  is  less  adequate  to  do  the  work  which  it  has  to  do  than  it  was 
10  years  ago. 

It  is  the  function  of  the  office  to  prevent  the  granting  of  patents  which  should  not 
be  granted,  and  the  insufficiency  of  provision  for  its  work  results  inevitably  in 
improperly  granting  patents  with  consequent  burden  upon  the  public. 
Respectfully^ 

Thomas  Ewing,  Commissioner. 

o 


63d  Congress,  )  HOUSE  OF  REPRESENTATIVES,  j  Report 
2d  Session,      \  \    No.  104K 
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July  29,  1914. — Committed  to  the  Committee  of  the  Whole  House  on  the  state  of  the 
Union  and  ordered  to  be  printed. 


Mr.  Oldfield,  from  the  Committee  on  Patents,  submitted  the 

following 

REPORT. 

[To  accompany  H.  R.  18031.] 

The  Committee  on  Patents,  to  whom  was  referred  the  bill  (H.  R. 
18031)  to  amend  sections  476,  477,  and  440  of  the  Revised  Statutes, 
having  considered  the  same,  report  it  back  to  the  House  with  the 
recommendation  that  it  do  pass. 

The  bill  comes  from  the  Commissioner  of  Patents,  and  his  reasons 
for  desiring  its  passage  are  clearly  set  forth  in  the  following  commu- 
nication to  the  chairman  of  the  committee: 

Department  op  the  Interior, 
United  States  Patent  Oppice, 

Washington,  D.  C,  July  24,  1914. 

Hon.  William  A.  Oldpield, 

Chairman  Rouse  Committee  on  Patents. 

Dear  Sir:  House  bill  No.  18031  which  you  have  introduced  proposes  to  amend 
sections  476,  477,  and  440  of  the  Revised  Statutes  of  the  United  States  so  as  to  put 
into  the  Revised  Statutes  certain  provisions  which  have  been  carried  in  appropriation 
bills,  and  to  make  other  changes,  all  specifically  pointed  out  below. 

The  bill  makes  no  change  of  salary  over  the  salaries  carried  by  the  appropriation 
bills  for  some  years  past  and  creates  no  new  office,  but,  as  will  be  indicated,  changes 
the  number  of  employees. 

The  greatest  and  most  important  change  proposed  is  to  equalize  the  number  of 
first,  second,  third,  and  fourth  assistant  examiners.  At  present  there  are  110  fourth 
assistants,  88  thirds,  73  seconds,  and  63  firsts.  This  is  objectionable  for  the  following- 
reasons  : 

Each  primary  examiner  has  to  supervise  the  work  of  twice  as  many  assistants  as 
was  the  case  30  years  ago.  It  is  not  practicable  to  increase  the  number  of  primary 
examiners,  because  it  splits  up  the  classes  to  an  inadvisable  extent,  and  the  only  relief; 
for  an  excessive  number  of  assistants  relatively  to  the  number  of  primary  examiners; 
is  to  have  more  assistants  of  higher  grades  and  therefore  better  trained  in  their  work; 
and  with  better  knowledge  of  their  classes.  There  are  on  an  average  two  and  one-half 
fourth  assistants  and  one  and  one-half  first  assistants  to  each  division.  I  am  proposing 
to  equalize  this  and  to  have  two  for  each  division  in  each  grade. 

The  proposed  change  will  also  tend  to  keep  the  assistants  longer  in  the  office,  because 
of  the  increase  of  the  rate  of  promotion.    During  the  first  two  or  three  years  the  assist- 


2 


REORGANIZATION  1 1ST  THE  PATENT  OFFICE. 


ants  are  of  comparatively  slight  value.  The  present  mininnim  salary  is  necessary  to 
get  the  rlass  of  men  we  need,  but  it  is  only  by  keeping  them  here  for  8  or  10  years  that 
the  average  quality  of  service  that  is  required  can  be  secured.  The  increase  hi  the 
■appropriation  per  annum  by  reason  of  the  equalization  of  the  number  of  assistants  is 
less  than  $23,000,  and  as  the  total  appropriations  for  salaries  for  the  whole  number  of 
assistants  is  more  than  $600,000,  this  slight  increase  in  salary  of  the  assistants  will  be  far 
■outweighed  by  the  percentage  of  increase  of  efficiency. 

There  are  a  number  of  other  changes,  which  are  enumerated  as  follows: 

First.  The  bill  provides  specifically  for  the  post  of  First  Assistant  Commissioner, 
an  office  created  by  the  appropriation  act  of  1909,  and  fixes  his  salary  at  $4,500  which 
lias  been  the  salary  since  the  office  was  established. 

Second.  It  states  what  are  the  duties  of  the  two  assistant  commissioners. 

Third.  It  increases  the  number  of  examiners  in  chief  from  three  to  five.  The  reason 
for  this  amendment  is  that  the  board  passes  upon  appeals  aggregating  about  1,100  per 
year.  This  is  more  than  three  men  can  properly  pass  upon.  The  delay  and  inade- 
quate consideration  of  cases  which  naturally  follow  create  unnecessary  further  appeals 
with  consequent  expense  and  loss  of  time  to  applicants  and  a  diversion  of  the  attention 
of  the  commissioner  from  other  useful  work.  Moreo  ver,  as  there  is  no  provision  of  the 
statute  by  which  anyone  other  than  the  members  of  the  board  itself  can  be  assigned 
to  sit  upon  it,  the  protracted  illness  of  one  member  of  the  board  would  seriously  cripple 
its  work,  and  the  concurrent  protracted  illness  of  two  members  would  stop  the  hearing 
of  appeals. 

Fourth.  For  a  number  of  years  the  appropriation  act  has  provided  that  the  chief 
clerk  shall  be  qualified  to  act  as  principal  examiner,  and  this  qualification  is  put 
into  the  Revised  Statutes.  This  is  very  important  because  an  enormous  amount  of 
mail  reaching  the  office  contains  inquiries  which  can  be  answered  by  the  chief  clerk 
if  he  is  thoroughly  familiar  with  the  work  of  the  office,  but  would  otherwise  have  to  be 
sent  to  the  examiners  or  commissioner  for  reply. 

Fifth.  The  librarian  should  be  qualified  to  act  as  an  assistant  examiner,  because  the 
library  is  primarily  intended  for  use  in  making  searches. 

&  'Sixth.  There  are  at  present  two  law  examiners,  who  are  both  assigned  to  supervising 
initiation  of  interferences.  I  am  asking  that  the  number  be  increased  to  five,  the 
other  three  men  being  needed  to  do  similar  supervisory  work  with  a  view  to  making 
the  work  in  the  43  different  divisions  of  the  office  more  nearly  uniform.  This  work 
can  not  be  done  properly  by  the  commissioner,  because  in  doing  it  he  would  have  to 
pass  upon  many  questions  which  would  normally  come  before  him  on  appeal,  and  he 
should  not  commit  himself  before  hearing  the  appeals.  The  work  could  not  be  done 
by  assistant  examiners,  because  the  primary  examiners  would  not  defer  to  their 
judgment,  but  the  law  examiners  are  recognized  as  equal  in  standing  with  the  prin- 
cipal examiners;  in  fact,  receiving  slightly  larger  salary,  so  that  they  can  do  super- 
visory work  with  advantage. 

Seventh.  The  post  of  examiner  in  charge  of  classification  work  was  established  by  the 
appropriation  act  of  1909,  and  has  been  continued  ever  since.  There  is  no  work  of  the 
office  that  is  more  difficult,  and  it  is  a  continuing  work,  since  the  classification  must 
.always  be  under  revision. 

Eighth.  The  changes  of  salary  indicated  are  all  merely  fixing  salaries  which  have 
been  in  the  appropriation  acts  for  a  number  of  years. 

Ninth.  The  omission  of  the  provision  that  two  of  the  second  assistant  examiners 
^shall  be  women,  is  not  intended  to  exclude  them,  but  to  remove  the  possible  limitation 
upon  the  commissioner.  Women  make  excellent  assistant  examiners  and  are  ap- 
pointed whenever  opportunity  arises. 

Tenth.  The  grades  of  first,  second,  third,  and  fourth  assistant  examiners,  hereto- 
fore made  a  part  of  the  appropriation  act,  but  for  several  years  omitted,  the  differ- 
ence being  indicated  only  by  the  differences  of  salary,  are  reestablished,  and  the 
grade  of  fourth  assistant  examiner  will,  for  the  first  time,  be  placed  in  the  Revised 
Statutes,  it  having  so  far  been  carried  in  the  appropriation  acts  only. 

Eleventh.  The  number  in  each  of  the  grades  of  assistant  examiner  is  made  86. 
Since  the  time  that  there  were  24,  as  indicated  in  section  440,  the  number  has  been 
gradually  increased  until,  at  the  present  time,  there  are  110  fourth  assistant  exam- 
iners, 88  third  assistants,  73  second  assistants,  and  63  first  assistants.  The  total  num- 
ber of  assistants  is  334.  The  increase  by  reason  of  making  86  in  each  grade  would 
be  10  assistants,  or  a  total  of  344. 

The  total  number  of  increases  in  the  force  by  the  foregoing  bill  is  15,  and  the  total 
annual  increase  of  salary  due  to  this  increase  in  the  members  of  the  force  and  reor- 
ganization of  the  assistant  examiners,  if  given  effect  by  the  Congress,  will  be  slightly 
more  than  $61,000. 
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In  conclusion,  I  wish  to  say  that  I  can  not  too  strongly  urge  the  need  of  this  reor- 
ganization and  increase  of  the  force.  The  business  of  the  office  to-day  is  larger  than 
it  has  ever  been.  The  number  of  applications  filed  and  the  labor  of  examining  each 
application  increases  steadily  with  the  growth  of  the  literature  of  the  various  arts, 
so  that  the  office  force  is  less  adequate  to  do  the  work  which  it  has  to  do  than  it  was 
10  years  ago. 

It  is  the  function  of  the  office  to  prevent  the  granting  of  patents  which  should  not 
be  granted,  and  the  insufficiency  of  provision  for  its  work  results  inevitably  in  improp- 
erly granting  patents  with  consequent  burden  upon  the  public. 
Respectfully, 

Thomas  Ewing,  Commissioner. 


o 
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August  12,  1914, — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Oldfield,  from  the  Committee  on  Patents,  submitted  the 

following 

REPORT. 

[To  accompany  H.  R.  15989.] 

The  Committee  on  Patents,  to  which  was  referred  the  bill  (H.  R. 
15989)  to  codify,  revise,  and  amend  the  laws  relating  to  patents, 
having  had  the  same  under  consideration,  beg  to  report  it  back  to 
the  House  without  amendment  and  recommend  that  the  bill  do  pass. 

The  committee  has  devoted  a  great  deal  of  time  and  study  to  the 
subject  matter  and  form  of  the  bill  and  in  the  judgment  of  the  com- 
mittee the  bill  is  one  of  much  importance.  The  original  bill  (H.  R. 
23417)  was  introduced  April  16,  1912.  On  that  bill  a  great  many 
public  hearings  were  held  in  the  spring  of  1912.  At  these  hearings 
inventors,  patent  attorneys,  manufacturers,  and  vendors  of  patented 
goods  appeared  and  expressed  their  respective  views.  Many  persons  v 
who  were  not  present  at  the  hearings  favored  the  committee  with 
written  communications.  The  original  bill  contained  many  provi- 
sions omitted  from  this  one.  In  the  main,  the  omitted  provisions 
had  to  do  with  combinations  of  capital  conducting  an  interstate 
business  in  patented  articles  in  violation  of  the  policy  underlying 
the  so-called  Sherman  Antitrust  Act  of  July  2,  1890.  These  sections 
are  not  included  in  the  present  bill  for  the  reason  that,  in  effect,  they 
are  embraced  in  certain  other  antitrust  bills  passed  by  the  House 
and  now  before  the  Senate.  Therefore,  the  subject  matter  of  the 
present  bill  has  been  twice  the  subject  of  prolonged  consideration 
by  the  committee.  An  elaborate  report  on  the  original  bill  was 
filed  August  8,  1912.  In  drawing  up  a  report  on  identically  the  same 
provisions  it  is  not  necessary  to  repeat  all  that  was  said  before;  on 
the  other  hand,  some  repetition  is  unavoidable  and  even  desirable. 
What  follows  is  largely  taken  from  the  former  report  with  such  modi- 
fications and  additions  as  later  observations  and  study  have  sug- 
gested. '  > 

The  statutes  now  in  force  affecting  patents  have  remained  practi- 
cally unchanged  since  the  revision  of  1870.  Meanwhile,  changes 
fundamental  in  character  have  occurred  in  our  industrial  conditions. 
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Chief  among  these  is  the  rapid  growth  of  the  trusts  and  combinations 
whose  business  rests  largely  in  patents,  and  whose  financial  and 
industrial  power  exercises  a  dominating  influence  over  many  branches 
of  trade.  It  is  not  at  all  surprising  that  abuses  of  the  patent  system 
have  grown  up  in  the  course  of  40  years7  time.  Those  who  oppose 
this  bill  insist  that  the  patent  laws,  as  now  written,  are  in  need  of  no 
revision  whatever,  and  that  persons  who  favor  legislation  such  as  is 
proposed  in  this  bill  are  consciously  or  unconsciously  seeking  to  de- 
stroy the  patent  system.  The  members  of  this  committee  believe 
strongly  in  the  policy  underlying  our  patent  laws,  namely,  of  en- 
couraging the  progress  of  science  and  the  useful  arts.  While  indus- 
trial progress  is  an  exceedingly  complex  phenomenon,  depending  as 
it  does,  not  only  on  one,  but  on  a  plurality  of  causes,  yet,  inventions, 
many  of  them  (though  not  all)  brought  forth  in  response  to  the  re- 
ward offered  by  the  patent  laws,  have  been  one  of  the  important  fac- 
tors. While  the  members  of  the  committee  believe  firmly  in  the 
patent  system,  they  are  convinced  that  abuses  have  grown  up  and 
now  persist  and  that  these  call  for  correction.  The  alternative  to 
permitting  the  law  to  remain  as  it  is,  is  not  a  destruction  of  the  patent 
system,  but  changing  it  so  as  to  correct  the  abuses. 

Before  taking  up  in  detail  the  abuses  dealt  with  and  the  remedies 
proposed  it  is  worth  while  to  remark  on  a  stereotyped  form  of 
opposition  to  all  legislation  of  this  character.  The  opponents  of  the 
bill  constantly  emphasize  the  fact  that  many  more  persons  have 
appeared  before  the  committee  to  oppose  the  bill  than  to  approve  of 
and  favor  it.  And  so  it  is  with  every  bill  that  affects  adversely  a  few 
special  interests  and  beneficially  affecting  the  general  public.  It  is 
not  to  be  expected  that  isolated  members  of  the  public  can  afford  to 
expend  the  time  and  means  necessary  to  journey  to  the  seat  of 
government  and  insist  upon  the  abuse  of  a  particular  law.  Members 
of  the  public  are  unorganized  and  disassociated.  They  have  no 
medium  through  which  to  express  the  injury  occasioned  to  them  by 
the  multitude  of  slight  burdens  imposed  on  them,  one  of  which 
burdens  results  from  the  abuse  about  to  be  dwelt  upon.  On  the  other 
hand,  the  manufacturers  and  vendors  of  patented  articles,  the  patent 
attorneys  and  inventors  have  organized  the  opposition,  to  the  bill. 
They  have  representatives  appear  before  the  committee  and  oppose 
every  part  of  the  bill  in  most  extreme  terms.  The  members  of  the 
committee  welcome  the  criticism  and  opposition,  as  they  are  anxious 
to  have  all  phases  of  the  subject  put  forward  in  their  deliberation; 
but  they  feel  it  their  duty  to  look  after  the  interests  of  the  general 
public,  as  they  can  best  discern  those  interests,  regardless  of  the  mere 
number  of  persons  who  appear  before  them  to  favor  or  oppose  a  bill. 

The  present  bill  is  confined  to  three  distinct  abuses  of  the  patent 
system:  First,  delayed  applications  in  the  Patent  Office;  second,  the 
evils  arising  from  the  vendors  of  patented  articles  imposing  on  the 
purchasers  thereof  restrictions  affecting  the  use  of  the  articles,  or 
the  price  at  which  they  must  be  resold  to  the  public;  third,  the  evils 
arising  from  owners  of  patents  suppressing  the  same  or  prohibiting 
their  use  in  order  to  prevent  competition  with  other  patented  or 
unpatented  articles  sold  by  themselves. 

A  brief  discussion  of  each  of  these  features  in  connection  with  the 
appropriate  sections  is  now  in  order. 
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Section  1.  The  first  part  of  this  section  ending  with  the  word 
"years,"  line  4,  >n  page  2,  is  an  amendment  of  the  existing  law. 
The  new  feature  is  embodied  in  lines  4  to  11  by  which  it  is  provided 
that  every  patent  shall  be  limited  to  19  years  from  the  date  of  filing  the 
application  exclusive  of  the  time  actually  consumed  by  the  Patent 
Office  or  the  courts  in  considering  it. 

This  provision  is  aimed  at  the  procrastination  that  has  become 
proverbial  on  the  part  of  applicants  for  patents. 

Under  the  existing  law  an  applicant  can  fritter  away  years  in  corre- 
spondence, each  time  delaying  many  months  before  replying  to  let- 
ters concerning  trivial  details.  The  effect  of  this  is  practically  to  pro- 
long the  duration  of  the  monopoly.  In  some  instances  the  preliminary 
proceedings  have  been  drawn  out  over  a  course  of  12  or  15  years. 

The  telephone  and  automobile  patents,  both  of  which  have  a  well- 
known  judicial  history,  are  notorious  instances  of  this  practice. 
Under  the  amendment  now  proposed  this  practice  of  delay  will  be 
eliminated.  The  applicant  is  allowed  two  years  within  which  to 
present  the  merits  of  his  claim  to  a  patent.  Certainly  this  is  enough. 
When  he  files  the  application  he  is  familiar  with  the  merits  of  his 
invention  as  well  as  with  the  history  of  the  art.  In  the  course  of  two 
years,  with  reasonable  diligence,  he  can  present  his  case  and  answer 
the  objections  that  are  raised  against  his  application.  Of  course,  the 
applicant  ought  not  to  be  charged  with  any  delay  for  which  he  is  in  no 
way  responsible.  Hence  the  time  consumed  by  the  Patent  Office  or 
by  the  courts  or  in  interference  proceedings  is  not  to  be  computed  as 
a  part  of  the  two  years  allowed  to  prosecute  the  claim. 

Sec.  2.  The  first  part  of  this  section,  down  to  line  23  on  page  2, 
is  the  law  at  the  present  time;  it  is  well  understood  and  needs  no 
comment.  The  remainder  of  the  section  deals  with  a  practice  that 
has  grown  up  since  about  1896  of  restricting  the  right  of  purchasers  of 
patented  articles  to  use  and  resell  the  same.  The  manner  in  which 
these  restrictions  gained  the  sanction  of  the  lower  courts  is  well 
known.  The  practice  received  its  first  sanction  in  the  so-called 
"Button  Fastener"  case  (1896,  77  Fed.  Rep.,  288).  This  case  was 
decided  by  Judge  (later  Mr.  Justice)  Lurton,  Judge  Hammond,  and 
Judge  (ex-President)  Taft,  sitting  on  the  court  of  appeals  bench  for 
the  sixth  circuit.  The  complainant  owned  a  patent  on  a  device  for 
fastening  buttons  to  shoes  by  means  of  metallic  staples.  It  sold  the 
device,  accompanied  by  a  notice  inscribed  thereon  to  the  effect  that 
the  purchaser  was  licensed  to  use  it  only  with  staples  purchased  from 
the  owner  of  the  patent  on  the  fastener.  The  staples  were  not 
patented.  The  defendant  sold  staples  t©  the  purchaser,  who  used 
them  on  the  patented  device.  Thereupon,  the  complainant  sued  the 
defendant  as  a  contributory  infringer.  The  gist  of  the  complaint  was 
that  the  defendant  knew  of  the  patent,  knew  of  the  restriction  on  the 
right  to  the  use  of  the  machine,  and  in  selling  the  staples  had  cooper- 
ated in  a  use  that  was  forbidden  by  the  notice.  The  court  held  that 
the  defendant  was  a  contributory  infringer,  and  accordingly  enjoined 
a  further  sale  of  the  unpatented  staples  to  the  purchaser  of  the 
fastener. 

This  ruling  was  taken  notice  of  by  other  manufacturers  of  other 
patented  articles,  and  the  practice  of  imposing  such  restrictions  has 
become  widespread.  It  was  at  once  perceived  that  this  interpretation 
of  the  law  would  justify  an  analogous  restriction  on  the  right  to 
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resell  patented  articles  sold  by  the  manufacturer.  Accordingly  vari- 
ous manufacturers  of  patented  articles  sold  such  articles  accompanied 
by  notice  reciting  the  patent  and  a  resale  price  to  be  observed  by  the 
purchaser.  Here  the  courts,  following  by  analogy  the  Heaton  case, 
held  that  a  departure  from  the  resale  price  was  infringement  of  the 
patent.  From  1896  to  1912  this  construction  of  the  law  was  sup- 
ported only  by  decisions  of  the  lower  Federal  courts,  though  these 
decisions  were  numerous  and  quite  uniform.  Many  persons  thought 
the  Supreme  Court  would  repudiate  this  doctrine.  This  surmise  was 
strengthened  bv  the  fact  that  the  Supreme  Court  m  the  case  of  Bobbs- 
Merrill  Co.  v.  Straus  (1908,  210  U.  S.,  339)  held  that  the  owner  of  a 
copyright  on  a  book  had  not  the  right  under  the  copyright  statutes 
to  fix  the  resale  price  of  copies  of  the  book  printed  and  sold  by  him. 

And  in  the  still  later  case  of  Dr.  Miles  Medical  Co.  v.  John  D.  Parks 
&  Sons  Co.  (220  U.  S.,  373)  it  was  held  that  the  manufacturer  and 
vendor  of  a  proprietary  drug  compounded  under  a  secret  formula 
could  not  legally  establish  such  resale  prices  through  a  system  of 
contracts  with  and  notices  to  the  various  dealers. 

However,  in  the  case  of  Henry  v.  A.  B.  Dick  Co.,  decided  March 
11,  1912,  the  Supreme  Court  did  uphold  and  promulgate  the  rule  of 
law  set  out  in  the  Heaton  case.  The  decision  was  rendered  by  a 
divided  court  composed  of  seven  members,  and  the  two  opinions 
delivered,  respectively,  by  the  majority  and  minority  discuss  elabo- 
rately the  doctrine  and  its  developments.  The  facts  involved  were 
these:  The  A.  B.  Dick  Co.  made  and  sold  a  patented  mimeograph. 
There  was  a  notice  on  the  machine  asserting  that  it  was  to  be  used 
only  with  ink,  paper,  and  other  supplies  made  by  the  A.  B.  Dick  Co. 
The  court  held  that  the  sale  of  ink  by  Henry,  who  knew  of  the  restric- 
tion, to  the  owner  of  the  mimeograph  for  use  therewith  was  contribu- 
tory infringement.  Thus  the  facts  are  very  closely  analogous  to  those 
in  the  Heaton  case  and  the  result  arrived  at  was  the  same. 

The  rule  announced  in  the  "Dick"  case  has  been  applied  in  a 
number  of  instances  in  the  lower  courts:  U.  S.  Fire  Escape  Counter- 
balance Co.  v.  Joseph  Halsted  Co.,  195  Fed.,  299;  United  States  v. 
Winslow,  195  Fed.,  595;  Consolidated  Rubber  Tire  Company  v. 
Republic  Rubber  Co.,  195  Fed.,  771;  Parsons  Nonskid  Company 
Limited,  et  al.,  v.  McKinnon  Chain  Company,  198  Fed.,  219;  Lovell- 
McConnell  Mfg.  Co.  v.  Waite  Auto  Supply  Co.,  198  Fed.,  132;  Win- 
chester Repeating  Arms  Co.  v.  Buengar,  et  al.,  199  Fed.,  788;  Crown 
Cork  &  Seal  Co.  v.  Brooklyn  Bottle  Stopper  Co.,  200  Fed.,  593; 
American  Graphophone  Co.  v.  Pickard,  201  Fed.,  547;  Waltham 
Watch  Co.  v.  Keene,  202  Fed.,  231,  237;  Winchester  Repeating  Arms 
Co.  v.  Olmsted,  203  Fed.,  495;  Robert  H.  Ingersoll  &  Bro.  v.  M'Coll, 
204  Fed.,  149. 

The  restriction  as  to  the  resale  price,  curiously  enough,  was  invali- 
dated in  the  Supreme  Court  in  the  case  of  Bauer  &  Co.  v.  O'Donnell, 
229  U.  S.,  1,  May  26,  1913.  The  facts  were  these:  The  complainant 
prepared  and  sold  a  drug  compounded  in  accordance  with  a  formula 
protected  by  a  patent.  Each  container  bore  a  notice  stating  in  sub- 
stance that  the  contents  of  the  bottle  was  patented;  that  the  bottle 
was  sold  under  license  whereby  the  purchaser  must  retail  it  at  not 
less  than  $1,  and  that  anyone  selling  it  for  a  less  price  or  using  it 
when  so  sold  would  be  prosecuted  for  infringement.  The  defendant, 
a  druggist  in  Washington,  advertised  and  sold  a  quantity  at  a  cut 
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rice  and  complainant  brought  suit  for  infringement ;  the  lower  court 
ismissed  the  bill  and  complainant  appealed  to  the  Supreme  Court. 
Before  the  Supreme  Court  the  complainant  was  joined  by  other 
vendors  of  patented  articles  who  were  anxious  to  have  upheld  a 
practice  in  which  they  also  indulged.  The  court,  by  a  five  to  four 
decision,  declared  there  had  been  no  infringement  of  the  patent  and 
affirmed  the  action  of  the  lower  court  in  dismissing  the  bill. 

The  court,  in  the  majority  opinion,  distinguishes  the  case  of  Henry 
v.  A.  B.  Dick  Co.  Members  of  the  committee  find  it  difficult  to  fix 
upon  any  difference  in  the  principles  involved  in  the  two  cases. 
Moreover,  it  is  worthy  of  note  that  the  four  justices  who  comprised 
the  majority  in  the  Dick  Co.  case  dissented  in  the  Bauer  case.  It 
would  seem,  then,  that  the  Supreme  Court  has  ruled  that  violation 
of  restrictions  on  the  right  to  use  a  patented  article  which  one  has 
purchased  is  an  infringement  of  the  patent,  while  a  violation  of  the 
restrictions  as  to  the  price  at  which  a  dealer  resells  a  patented  article 
is  not  an  infringement  of  the  patent.  It  is  obvious  that  there  is  great 
confusion  and  uncertainty  as  to  what  restrictions  may  be  imposed 
under  the  patent  law  and  what  may  not.  In  the  case  of  Henry  v. 
A.  B.  Dick  Co.,  the  majority  declared  that  if  the  law  was  to  be  changed 
the  legislature  ought  to  change  it,  and  the  minority  expressing  their 
views  through  the  Chief  Justice  pointed  to  the  ruling  then  made  by 
the  majority  as  an  urgent  occasion  for  legislative  action.  Your  com- 
mittee think  the  law  ought  to  be  changed  and  that  the  latter  part  of 
section  2  will  work  the  proper  change  with  the  least  disturbance  to 
business. 

The  clause  beginning  at  line  23  on  page  2  of  the  bill  places  patented 
articles  on  the  same  basis  as  unpatented  articles  with  respect  to  the 
right  to  impose  restrictions  on  their  use  or  resale  after  the  owner  of 
the  patent  has  disposed  of  them.  This,  undoubtedly,  was  the  law  as 
declared  prior  to  the  Button  Fastener  case  in  1896.  The  committee 
think  the  exception  there  erected  should  be  wiped  out.  The  right  to 
impose  restrictions,  or  conditions  as  to  subsequent  use  or  resale,  is  no 
part  of  the  patent  grant.  The  restrictions  are  created  by  the  con- 
tract and  not  by  the  patent  law.  The  duty  on  the  purchaser  and  the 
correlative  right  in  the  seller  are  contractual  in  origin  and  extent. 
A  contract  with  reference  to  a  patented  article  ought  to  be  measured 
by  the  same  law  as  a  contract  pertaining  to  unpatented  goods. 

The  section  does  not  outlaw  the  restrictions  or  characterize  them 
as  illegal  in  any  manner,  it  leaves  the  restrictions  exactly  as  they 
are  in  so  far  as  they  posit  contractual  relations  between  the  owner 
of  the  patent  and  purchasers  of  specimen  patented  articles.  If  such 
restrictions  regarded  as  c  mtracts  are  legal,  they  are  not  invalidated 
by  this  section.  The  only  possible  effect  of  this  section  is  to  declare 
that  the  breach  of  si^ph  restrictions  shall  not  give  rise  t>  an  action 
for  infringement  )f  the  patent. 

The  vendor  still  has  unimpaired  all  rights  under  the  contract  and 
is  not  impeded  in  the  enforcement  of  such  rights.  Whether  or  not 
the  breach  of  such  restrictions  is  technically  infringement  of  a 

gatent  is  a  much  disputed  point.  The  members  of  the  Supreme 
ourt  are  sharply  divided  on  the  question,  and  it  would  be  highly 
impertinent  for  a  congressional  committee  to  argue  the  matter  one 
way  )r  the  other.  We  are  c  mcerned  with  the  wisdom  and  policy  of 
the  law  as  declared  by  the  courts,  but  forbear  discussing  the  intrinsic 
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soundness  of  any  particular  decision  from  the  viewpoint  Df  prece- 
dents. 

However,  considered  apart  from  legal  niceties  and  viewed  in  the 
light  of  public  convenience  and  trade  generally,  section  2  is  a  highly 
necessary  enactment.  In  the  first  place,  to  permit  the  action  of 
infringement  in  the  class  of  cases  described  is  to  ignore  and  override 
the  jurisdiction  of  the  State  courts  in  a  realm  where  they  have  exer- 
cised jurisdiction  from  the  beginning. 

Nothing  is  more  fundamental  in  our  Government  than  the  clearly 
marked  line  between  the  jurisdiction  of  the  State  and  of  the  Federal 
courts.  This  corresponds  to  the  line  between  State  and  National 
legislative  powers.  The  States  have  jurisdiction  and  control  in  general 
over  all  property  within  their  borders.  They  regulate  all  contracts 
between  their  respective  citizens.  This  is  one  of  the  battered  com- 
monplaces of  our  system  of  government.  It  is  needless  to  cite  prece- 
dents in  proof  of  it.  The  States  have  the  same  control  over  patented 
articles  that  they  have  over  unpatented  goods.  We  all  know  that  the 
various  States  in  respect  of  their  laws  on  taxation,  executions,  and 
personal-property  devolutions  make  no  distinction  between  patented 
and  unpatented  articles.  The  law  of  contracts  as  expounded  and 
enforced  in  the  various  States  applies  equally  to  patented  and  unpat- 
ented chattels. 

All  this  has  been  repeatedly  announced  by  the  Supreme  Court. 
Thus  in  Bloomer  v.  McQuewan  (1852),  14  Howard,  539,  Chief  Justice 
Tawney  said : 

Contracts  in  relation  to  it  (viz,  a  patented  machine)  are  regulated  by  the  laws  of 
the  State  and  are  subject  to  State  jurisdiction. 

Section  2  also  will,  in  the  opinion  of  your  committee,  effectively  cor- 
rect the  iniquitous  tying  and  restrictive  clause  practices  imposed  upon 
lessees  by  the  manufacturers  of  patented  machines.  A  monopoly 
of  98  or  99  per  cent  of  the  shoe-manufacturing  machinery  business  of 
the  United  States  brought  about  by  acquirement  of  ownership  of 
between  seven  and  twelve  thousand  patents  completely  covering  the 
shoe  industry  exists  in  the  United  States  to-day.  There  is  not  a  single 
shoe  manufacturer  in  the  United  States  able  to  continue  in  business 
against  the  pleasure  of  the  owner  of  these  patents,  because  of  the  power 
to  enforce  the  tying  and  restrictive  clauses  based  on  patents  and  em- 
bodied in  the  lease  contracts.  This  monopoly  compels  every  shoe 
manufacturer  in  the  United  States  using  its  machinery,  and  there  are 
no  others,  to  buy  from  it  only  at  its  arbitrarily  fixed  price  all  nails, 
wire,  wax,  and  other  necessities  of  the  industry,  under  penalty  of 
having  his  machinery  ripped  from  his  factory  without  notice  or 
redress.  Nobody  can  buy  shoe  manufacturing  machinery  from  this 
monopoly  at  any  price,  and  because  of  the  tying  and  restrictive 
clauses  based  on  patents  inserted  in  its  lease  contracts  a  monopoly 
of  the  manufacture  of  shoe-making  machinery  has  been  built  up 
until  to-day  only  1  or  2  per  cent  of  the  shoe  machinery  in  the  United 
States  is  made  by  competing  companies,  and  the  machines  made  by 
these  competing  companies  are  only  such  machines  as  are  not  covered 
by  patents  and  which  can  not  be  manufactured  at  a  very  great 
profit.  The  Shoe  Machinery  Trust,  by  virtue  of  tying  and  restrictive 
clauses  based  on  patents,  under  no  circumstances  permits  its  lessees 
to  install  shoe  machinery  obtained  from  a  source  other  than  itself, 
and  as  a  result  control  of  practically  all  of  the  shoe  machinery  in 


BEVISION  OF  PATENT  LAWS. 


7 


operation  in  the  United  States  is  retained  in  the  patentee  manufac- 
turers. Machinery  may  be  obtained  from  this  monopoly  by  lease 
only.  The  company  will  not  sell  its  machines  and  its  monopoly  in 
its  field  is  complete. 

That  part  3f  section  2  of  the  bill  beginning  with  line  23,  page  2,  if 
enacted,  your  committee  believes,  will  remedy  this  evil. 

The  committee  is  aware  of  the  fact  that  there  are  provisions  in 
other  bills  which  have  passed  the  House  designed  to  invalidate  the 
so-called  " tying"  clauses  in  contracts  of  lease  or  sale;  however, 
it  is  believed  that  section  2  is  an  essential  adjunct  to  such  provi- 
sions. The  antitrust  bills  affect  the  restrictions  only  in  S3  far  as 
they  operate  to  restrain  commerce  among  and  between  the  States. 
Section  2  defines  the  extent  of  the  patent  grant. 

Section  3.  This  section  has  for  its  object  preventing  what  is  popu- 
larly known  as  " shelving"  competitive  patents.  Buying  up  patents 
for  the  purpose  of  precluding  competition  has  been  and  is  a  practice 
of  industrial  concerns  the  world  over,  and  the  harm  of  it  has  been 
recognized  and  dealt  with  in  almost  every  industrial  nation  except 
the  United  States.  In  one  form  or  another  the  laws  of  Great  Britain, 
of  Canada,  of  Germany,  and  of  France,  as  well  as  many  other  nations, 
lodge  in  the  respective  Governments  the  power  to  liberate  the  manu- 
facture, sale,  and  use  of  all  patented  articles.  The  ordinary  method 
to  accomplish  this  result  is  to  fix  a  period  of  three  or  four  years,  within 
which  the  owner  of  the  patent  may  set  about  supplying  the  subject 
matter  of  the  patent  to  the  public.  If  he  fails  to  do  so  within  the 
stated  time,  one  of  two  forms  of  relief  is  provided  for;  in  some  coun- 
tries the  patent  right  is  forfeited  and  the  privilege  of  making  and 
selling  becomes  a  right  common  to  everyone.  In  other  countries  the 
owner  of  the  patent  by  his  inactivity  brings  himself  within  the  terms 
of  a  compulsory  license  clause.  The  most  of  these  statutes  contain 
exceptions  and  reservations  and  in  the  last  analysis  whether  or  not 
the  owner  of  the  patent  shall  forfeit  his  rights  or  submit  to  the  grant 
of  a  license  is  dependent  upon  a  judicial  inquiry  and  determination 
as  to  both  the  cause  and  effect  of  his  inactivity.  It  should  be  said 
that  in  some  countries  it  is  within  the  discretion  of  the  judicial  officer 
to  grant  one  or  the  other  form  of  relief,  either  to  forfeit  the  patent  or 
compel  the  grant  of  a  license. 

That  patents  in  the  United  States  are  bought  up  in  large  numbers 
for  the  purpose  of  suppressing  competition  can  not  be  doubted.  It 
has  been  the  subject  of  comment  and  complaint  in  the  public  press  for 
years.  Moreover,  many  instances  of  it  can  be  found  in  the  reports  of 
the  decisions  of  the  Federal  courts. 

In  Indiana  Manufacturing  Co.  v.  J.  I.  Case  Threshing  Machine  Co. 
(1906,  148  Fed.,  21)  the  circuit  court  found  that  one  of  the  parties 
had  acquired  over  100  patents  pertaining  to  straw  stackers. 

The  National  Harrow  Co.  was  charged  with  having  acquired  85 
patents  on  spring-tooth  harrows.  (National  Harrow  Co.  v.  Bement, 
1897,  21  Appellate  Division  N.  Y.,  290.) 

Finally  in  the  so-called  Lock  case  (1909,  166  Fed.,  560)  the  court 
said: 

It  is  a  fact  familiar  in  commercial  history  that  patent  rights  have  a  commercial 
value  for  purposes  of  extinction,  that  many  patents  are  purchased  in  order  to  prevent 
the  competition  of  new  inventions  and  of  new  machines  already  installed. 
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The  best  known  instance  in  the  reports  of  suppression  of  a  patent  to 
prevent  competition  is  the  so-called  Paper  Bag  Patent  (1906),  150 
Fed.,  741.  In  this  case  the  complainant  owned  two  patents  on 
machines  for  making  paper  bags.  One  of  the  patented  machines 
complainant  manufactured  and  sold,  but  the  patent  for  the  other 
device  was  deliberately  suppressed.  The  suit  was  for  the  infringe- 
ment of  the  unused  patent.  In  the  court  of  appeals  two  of  the 
judges  held  that  the  suppression  and  nonuse  did  not  operate  to  deprive 
the  complainant  of  its  remedy  by  injunction  to  restrain  infringement. 
Judge  Aldrich,  the  third  member  of  the  court,  delivered  an  elaborate 
dissenting  opinion,  in  which  he  contended  that  the  complainant, 
having  purchased  and  suppressed  the  patent  to  prevent  competition, 
was  not  entitled  to  the  aid  of  a  court  of  equity  to  enjoin  an  infringer. 
The  case  was  taken  to  the  Supreme  Court  (210  U.  S.,  405),  where  the 
court  upheld  the  majority  below,  but  in  the  Supreme  Court  the  com- 
plainant made  at  least  a  colorable  explanation  and  justification  of  its 
nonuse  of  the  patent.  Mr.  Justice  Harlan  dissented  from  the 
majority  opinion. 

These  citations  are  sufficient  to  show  that  the  practice  of  buying 
up  and  suppressing  patents  is  widely  indulged.  The  harm  to  the 
public  and  the  lack  of  justification  under  the  policy  back  of  the  patent 
laws  are  obvious.  Each  patent  creates  in  the  owner  the  right  to 
exclude  eveiy  one  from  making,  using,  and  selling  devices  or  articles 
embodying  the  invention  set  forth  in  that  patent.  But  it  is  common 
knowledge  that  there  are  any  number  of  patented  articles  protected 
by  distinct  patents  that  are  commercial  or  trade  equivalents;  they 
are  useful  to  the  same  end,  appeal  to  the  same  patronage,  and  satisfy 
the  same  demand.  Such  patented  articles  are  unquestionably 
competitive,  and  when  the  patents  are  separately  held  there  is  real 
competition  in  their  use  and  sale.  Typewriters,  automobiles,  sewing 
machines,  printing  presses,  electric  lamps,  razors,  telephones,  and 
farm  machinery  are  only  a  few  of  the  many  things  in  daily  use  that 
have  been  and  are  made  under  various  patents,  noninfringing  and 
competitive.  These  are  familiar  to  the  general  public.  But  in 
addition  there  are  countless  patented  processes  and  patented  ma- 
chines utilized  in  the  production  of  unpatented  goods.  It  is  very  rare 
that  any  one  of  these  patents  is  dominating  and  exclusive  in  the 
respective  industries.  As  the  arts  grow,  older  the  patents  increase 
in  number  and  become  narrower  and  more  highly  specialized.  They 
are  confined  to  processes  and  machines  that  cheapen  and  facili- 
tate production  or  it  may  be  accentuate  the  quality  of  a  product  that 
is  old. 

Capital  seeking  to  control  industry  through  the  medium  of  patents 

Eroceeds  to  buy  up  all  important  patents  pertaining  to  the  particular 
eld.  The  effect  of  this  is  to  shut  out  competition  that  would  be 
inevitable  if  the  various  patents  were  separately  and  adversely  held. 
By  aggregating  all  the  patents  under  one  ownership  and  control,  using 
a  few  and  suppressing  the  remainder,  a  monopoly  is  built  up  that  is 
outside  of  and  broader  than  any  monopoly  created  by  the  patent 
statutes.  It  is  11  monopoly  of  monopolies"  and  is  equivalent  to  a 
patent  on  the  industry  as  such.  Such  an  aggregation  is  not  a  ' ' monop- 
oly in  the  beneficial  use  of  a  specific  invention"  (148  Fed.,  25), 
but  is  a  monopoly  created  by  commercial  cunning  in  the  use  of 
great  wealth.    The  monopoly  created  by  the  patent  is  in  one  specific 
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thing,  described  in  the  specification  of  the  patent;  the  monopoly 
acquired  by  the  purchase  of  competing  patents  is  on  the  entire 
industry. 

In  his  dissenting  opinion  in  the  Paper  Bag  case  (150  Fed.,  751) 
Judge  Aldrich  said: 

The  equitable  wrong  does  not  reside  in  holding  the  aggregated  title  as  such  for  its 
value  as  title,  but  in  the  purpose  to  hold  the  aggregation  over  and  in  restraint  of  the 
public,  not  for  the  intrinsic  value  of  the  right  itself,  but  for  the  purpose  of  adding 
value  and  potency  to  a  monopoly  which  is  already  held  in  respect  to  another  right. 
Such  a  situation  involves  a  combination  of  interests  under  a  single  control,  or  in  other 
words  a  "unification  of  interest"  (National  Cotton  Oil  Co.  v.  Texas,  197  U.  S,,  115, 129) 
and  "unified  tactics  "  with  the  idea  of  arbitrarily  creating  and  emphasizing  a  necessity 
for  the  use  of  a  thing,  like  a  particular  patent  rightful  in  itself,  through  the  monopolistic 
control  and  suppression  of  other  things,  like  other  patents,  which  might  otherwise 
come  into  competition  with  it. 

This  sort  of  thing  can  not  be  regarded  as  a  contribution  to  the 
progress  of  science  and  the  useful  arts.  It  is  only  a  contribution  to 
commercial  scheming  and  financial  power. 

Now,  the  law  denounces  as  illegal  a  contract  between  the  owners 
of  competitive  patents  whereby  each  agrees  to  restrain  trade  in  his 
patented  article;  such  a  case  is  that  of  Blount  Mfg.  Co.  v.  Yale  and 
Towne  Mfg.  Co.,  1909  (166  Fed.,  555).  There  each  of  the  parties 
owned  patents  on  liquid  door  checks  and  they  entered  into  an  agree- 
ment that  imposed  restraints  on  both  concerns  in  the  manufacture 
and  sale  of  their  respective  patented  products.  The  courts  held  the 
contract  illegal.    The  court  said  (p.  560) : 

Ownership  of  a  patent  involves  no  obligation  to  use,  nor  does  ownership  of  other 
property.  Nonuse  ordinarily  violates  no  law;  but  contracting  with  another  to  compel 
one  not  to  use,  is  a  contract  in  restraint  of  trade,  designed  for  the  purpose  of  suppressing 
competition. 

This  is  obviously  true;  but  aggregating  competitive  patents  under 
one  control  accomplishes  the  same  object,  and  it  is  brought  about  for 
the  same  purpose. 

In  the  Northern  Securities  case,  Mr.  Justice  Brewer  said  (193  U.  S., 
363): 

It  must  also  be  remembered  that  under  present  conditions  a  single  railroad  is,  if  not 
a  legal,  largely  a  practical,  monopoly;  and  the  arrangement  by  which  the  control  of 
these  two  competing  roads  was  merged  in  a  single  corporation  broadens  and  extends 
such  monopoly . 

This  passage  fits  the  patent  situation  precisely.  A  single  patent 
is  in  fact  an  absolute  legal  monopoly,  and  the  arrangement  by  which 
the  control  of  competitive  patents  is  merged  in  a  single  ownership 
not  only  broadens  and  extends  the  monopoly  of  any  single  patent 
but  creates  a  new  monopoly  differing  in  kind  from  that  contemplated 
by  the  patent  law. 

It  is  to  cure  this  evil  and  prevent  the  perpetuation  of  this  practice 
that  the  latter  part  of  section  1  is  designed.  The  section  has  none  of 
the  drastic  features  of  similar  statutes  in  other  countries.  It  does 
not  provide  for  any  forfeiture  of  the  patent  right.  Nonuse  or  sup- 
pression, in  order  to  afford  the  basis  for  compelling  the  grant  of  a 
license,  must  be  for  the  purpose  or  with  the  result  of  suppressing  com- 
petition between  the  specific  article  protected  by  the  patent  sup- 
pressed and  some  other  article  made  and  sold  by  the  owner  of  the 
patent.  Any  one  who  objects  to  such  a  law  must  claim  the  right  in 
the  owner  of  a  patent  to  suppress  purely  as  a  device  to  manipulate 
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the  market.  Undoubtedly,  the  framers  of  the  patent  law  never 
contemplated  such  a  use  of  patents.  As  the  court  said  in  the  Blount 
case  (166  Fed.,  561): 

The  suppression  of  intellectual  products  for  the  preservation  of  the  old  market  does 
not  promote  the  progress  of  science  and  the  arts.  A  patentee  who  agrees  to  suppress 
his  invention  is  not  promoting  it.  He  is  not  deriving  his  profit  from  its  promotion, 
but  from  manipulation  of  the  market.  It  is  no  part  of  the  constitutional  scheme,  or 
of  the  scheme  of  the  patent  laws,  to  secure  to  inventors  a  profit  from  the  suppression 
of  their  creation. 

Many  persons  object  to  a  compulsory  license  law  on  the  ground  that 
it  would  work  a  great  hardship  on  deserving  inventors  who  have  failed 
to  work  their  patents  because  of  a  lack  of  means  and  opportunity  to 
do  so.  Many  such  inventors  must  seek  the  aid  of  outside  capital  and 
exploit  the  merit  of  their  inventions  to  incredulous  and  wary  investors. 
This  requires  time  and  the  fear  is  that  such  inventors  might  be  com- 
pelled to  grant  licenses  even  though  they  had  no  thought  of  suppress- 
ing competition,  but  this  section  does  not  touch  the  class  mentioned. 
The  original  inventor  never  comes  within  its  operative  scope  unless  or 
until  he  enters  into  a  contract  for  the  suppression  of  his  invention. 
This  exception  is  necessary  to  make  the  law  effective.  Without  it  the 
industrial  concerns,  instead  of  acquiring  patents  outright  by  purchase, 
would  obtain  an  exclusive  license  from  the  inventor  or  hire  the  inven- 
tor to  withhold  his  article  from  the  market. 

The  section  will  not  harm  the  inventor,  but  it  will  operate  to  his 
financial  betterment.  It  will  create  a  market  for  his  patent  rights. 
At  the  present  time  in  any  particular  industry  there  is  practically 
only  one  purchaser  for  the  inventor  to  seek.  The  vast  amount  of 
capital  that  has  acquired  many  other  patents  dominates  the  industry 
and  dictates  the  price  to  be  paid  for  the  isolated  patent.  What  such 
a  concern  will  pay  for  the  patent  will  be  determined  by  what  it  con- 
siders it  worth  to  get  the  patent  out  of  the  way — its  value  in  nonuse, 
not  in  active  work.  In  such  case  the  patent  is  valued  for  the  protec- 
tion that  its  ownership  will  give  to  a  preexisting  monopoly  and  not 
for  the  profits  to  be  made  from  the  manufacture  and  sale  of  the  new 
commodity. 

There  have  been  expressed  two  staple  objections  to  a  compul- 
sory license  clause  as  here  proposed.  One  is  that  inventions  are 
not  suppressed,  that  the  supposed  evil  is  fanciful  and  has  no  reality, 
and  the  other  is  that  the  clause  will  operate  to  oppress  the  patent 
owner  of  small  means  and  to  the  advantage  of  wealthy  litigants. 
It  is  difficult  to  see  how  these  objections  can  stand  together,  yet 
they  are  advanced  jointly  by  the  same  persons. 

If  it  be  true  that  there  are  no  instances  of  suppressed  inventions, 
then  the  clause  in  question  is  directed  at  a  mythical  evil,  and  it 
is  very  strange  that  strong  opposition  should  be  made  t)  a  proposal, 
which,  if  enacted  into  law,  will  touch  no  one.  Men  usually  do  not 
resist  the  passage  of  a  law  that  does  not  affect  them.  Again,  it  is 
difficult  t3  see  how  the  clause  as  here  proposed  can  work  a  hardship 
on  the  patent  owner  of  small  means.  The  inventor  is  exempted 
from  the  operation  of  the  law  unless  indeed  he  has  by  a  contract 
become  a  party  to  the  suppression  of  his  invention.  The  manufac- 
turer )r  patent  owner  of  small  means  does  not  go  about  buying  up 
patents  to  get  rid  of  competitian.  That  is  never  done  except  where 
the  purchaser  already  has  a  good  start  toward  a  omplete  monopoly 
in  a  given  article  of  manufacture. 
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These  objections  are  pressed  in  behalf  of  the  very  interests  against 
whom  the  compulsory  license  provision  is  levelled  and  they  are  put 
forward  in  the  name  of  the  class  of  persons  sought  to  be  protected. 

Since  the  report  accompanying  the  original  bill  was  filed,  one  change 
in  patent  procedure  in  that  report  commended  has  been  brought 
about.  We  refer  to  the  abuse  of  taking  testimony  by  deposition.  In 
the  former  report  it  was  said: 

The  evidence  should  be  introduced  in  open  court  before  the  judge  who  is  to  hear 
the  argument  as  soon  as  the  evidence  is  concluded. 

The  Supreme  Court  in  November,  1912,  promulgated  a  revision  of 
the  Rules  of  Equity  Practice  in  the  Courts  of  the  United  States,  and 
effectively  abolished  this  abuse.  Rules  46,  47,  and  48  in  substance 
provide  that  the  testimony  shall  be  taken  orally  before  the  judge 
unless  good  cause  be  shown  by  affidavits  for  taking  deposition.  The 
affidavits  of  experts  can  not  be  used  unless  the  adversary  is  afforded 
an  opportunity  to  cross-examine  the  witness  in  open  court. 

There  are  other  changes  in  procedure  particularly  in  the  Patent 
Office,  that  ought  to  be  made  at  an  early  date. 

The  bill  is  as  follows : 

[H.  R.  15989.   Sixty-third  Congress,  second  session.] 
A  BILL  To  revise  and  amend  the  laws  relating  to  patents. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled,  That  section  forty-eight  hundred  and  eighty-four  of  the  Revised 
Statutes  be,  and  the  same  is  hereby,  amended  so  that  the  section  shall  read  as  follows: 

"  Sec.  4884.  Every  patent  shall  contain  a  short  title  or  description  of  the  invention 
or  discovery  correctly  indicating  its  nature  and  design,  and  shall  have  annexed  thereto 
and  made  a  part  thereof  a  copy  of  the  specifications,  claims,  and  drawings  of  the 
application  therefor,  to  which  it  shall  refer  for  the  particulars  of  the  invention  or  dis- 
covery, and  contain  a  grant  to  the  patentee,  his  heirs  or  assigns,  of  the  exclusive  right 
to  make,  use,  and  vend  the  invention  or  discovery  throughout  the  United  States  and 
all  Territories  and  possessions  under  the  jurisdiction  thereof  for  the  term  of  seventeen 
years.  But  every  patent  granted  for  an  invention  shall  be  so  limited  as  to  expire 
nineteen  years  from  the  date  of  the  filing  in  this  country  of  the  application  upon  which 
the  patent  was  granted,  exclusive  of  the  time  actually  consumed  by  the  Patent  Office 
or  the  courts  in  considering  the  application  and,  where  the  application  has  been 
involved  in  interference,  of  the  actual  time  in  which  it  has  been  so  involved;  and  in 
no  case  shall  the  patent  be  in  force  more  than  seventeen  years. ' ' 

Sec.  2.  That  section  forty-eight  hundred  and  ninety-nine  of  the  Revised  Statutes 
be,  and  the  same  is  hereby,  amended  so  that  the  section  shall  read  as  follows: 

"Sec.  4899.  Every  person  who  purchases  of  the  inventor  or  discoverer  or,  with  his 
knowledge  and  consent,  constructs  any  newly  invented  or  discovered  machine  or 
other  patentable  article  prior  to  the  application  by  the  inventor  or  discoverer  for  a 
patent,  or  who  sells  or  uses  one  so  constructed,  shall  have  the  right  to  use,  and  vend  to 
others  to  be  used,  the  specific  thing  so  made  or  purchased,  without  liability  therefor. 

"No  person  selling  or  otherwise  disposing  of  any  article  manufactured  under  a 
patent  shall  have  any  greater  right  to  prescribe,  either  by  contract  or  otherwise, 
conditions  limiting  its  subsequent  disposition  or  use  than  if  the  article  were  not 
manufactured  under  a  patent. 

"No  purchaser,  lessee,  or  licensee  of  a  patented  article  shall  be  liable  to  an  action 
for  infringement  of  the  patent  because  of  any  breach  of  the  contract  of  sale,  lease,  or 
license,  or  of  any  provision  thereof. 

"No  person  who  obtains  a  license  to  use  any  patented  art  or  process,  or  to  make,  use, 
and  sell  any  patented  article  shall  be  liable  to  an  action  for  infringement  of  the  patent 
because  of  a  breach  of  such  license  or  of  any  provision  thereof." 

Sec.  3.  That  the  district  court  wherein  the  owner  of  a  patent  or  of  any  interest 
therein  is  an  inhabitant  or  may  be  found,  shall  have  jurisdiction  to  compel  the  granting 
of  a  license  under  such  patent  under  the  circumstances  hereinafter  set  forth. 

The  person  applying  for  such  license  shall  file  a  bill  in  equity  setting  forth  briefly 
the  facts  and  circumstances,  and  the  court  shall  thereupon  hear  the  person  applying 
for  such  license  and  the  owner  of  the  patent.    If  the  applicant  shall  allege  and  prove 
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to  the  satisfaction  of  the  court  that  the  patented  invention  is  being  withheld  or  sup- 
pressed by  the  owner  of  the  patent,  or  those  claiming  under  him,  for  the  purpose  or 
with  the  result  of  preventing  any  other  person  from  using  the  patented  process  or 
making,  using,  and  selling  the  patented  article  in  the  United  States  in  competition 
with  another  article  or  process,  patented  or  unpatented,  used  or  made,  used,  and  sold 
in  the  United  States  by  the  owner  of  the  patent  or  those  claiming  under  him  or 
authorized  by  him,  and  also  allege  and  prove  that  the  application  for  said  patent  was 
filed  in  this  country  more  than  three  years  prior  to  the  filing  of  such  bill  in  equity, 
the  court  shall  order  the  owner  of  the  patent  to  grant  a  license  to  the  applicant  in 
such  form  and  upon  such  terms  as  to  the  duration  of  the  license,  the  amount  of  roy- 
alty, the  security  for  payment  thereof,  and  otherwise  as  the  court,  having  regard  to 
the  nature  of  the  invention  and  the  circumstances  of  the  case,  deems  just:  Provided, 
however,  That  nothing  herein  contained  shall  be  construed  to  authorize  the  court  to 
compel  the  granting  of  a  license  by  the  original  inventor  who  has  not  obligated  himself 
or  empowered  another  person  to  suppress  or  withhold  such  invention. 

From  the  order  of  the  district  court  granting  or  refusing  such  license,  appeal  may 
be  taken  by  the  party  aggrieved  to  the  circuit  court  of  appeals  in  the  same  manner  and 
form  as  in  other  cases  arising  under  the  patent  laws:  Provided,  That  the  provisions  of 
this  section  shall  not  apply  to  any  patent  granted  prior  to  the  passage  of  this  act. 

Sec.  4.  That  every  applicant  for  a  patent  or  for  the  reissue  of  a  patent,  and  every 
owner  of  a  patent  or  of  any  interest  therein  who  is  not  domiciled  within  the  United 
States,  shall  within  three  months  next  after  the  filing  of  his  application  or  of  the 
acquirement  of  his  interest  in  the  patent,  as  the  case  may  be,  or  after  the  passage  of 
this  act,  designate  by  a  notice  in  writing  filed  in  the  Patent  Office  some  person  residing 
in  the  United  States  upon  whom  process  or  notice  of  proceedings  brought  under  the 
provisions  of  this  act  or  other  laws  of  the  United  States  may  be  served  with  the  same 
force  and  effect  as  served  upon  the  person  of  applicant  or  of  the  owner  of  the  patent. 

No  such  owner  of  a  patent  or  of  any  interest  therein  shall  be  entitled  to  institute 
an  action  of  infringement  until  after  compliance  with  this  section  or  to  recover 
damages  for  infringing  acts  prior  to  compliance  therewith. 

Sec  5.  That  in  this  act,  unless  the  context  otherwise  requires — 

(a)  The  word  "person"  shall  include  firm,  corporation,  or  association  existing 
under  the  laws  either  of  the  United  States,  the  laws  of  any  Territory  or  possession,  the 
laws  of  any  State,  or  the  laws  of  any  foreign  country. 

(b)  The  word  "patent"  means  patent  granted  by  the  United  States,  whether  for 
an  art  or  process,  or  article,  machine,  manufacture,  or  composition  of  matter. 

(c)  The  words  "patented  article"  include  patented  machine,  manufacture,  or  com- 
position of  matter. 

Sec  6.  That  this  act  shall  take  effect  January  first,  nineteen  hundred  and  fifteen 
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TEMPORARY  EXTENSION  OF  TIME  FOR  FILING  APPLI- 
CATIONS FOR  LETTERS  PATENT,  ETC. 


December  22,  1914. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Oldfield,  from  the  Committee  on  Patents,  submitted  the 

following 

REPORT. 

[To  accompany  H.  R.  20036.] 

The  Committee  on  Patents,  to  which  was  referred  the  bill  (H.  R. 
20036)  to  extend  temporarily  the  time  for  filing  applications  for  letters 
patent  and  registration  in  the  Patent  Office,  submits  the  following 
report  and  recommends  that  the  bill  be  passed : 

It  is  proposed  by  this  bill  to  extend  the  time  within  which  an  appli- 
cation for  letters  patent  or  for  the  registration  of  a  trade-mark  or 
label  may  be  filed  or  an  official  fee  paid,  when  it  is  shown  to  the  sat- 
isfaction of  the  Commissioner  of  Patents  that  on  account  of  the  exist- 
ing state  of  war  the  applicant  was  unable  to  file  such  application  or 
pay  such  fee  within  the  time  now  limited  by  law. 

Section  4887,  Revised  Statutes,  provides  that  where  an  application 
for  patent  is  filed  in  this  country  within  12  months  of  the  fifing  of  an 
application  for  a  patent  for  the  same  invention  in  a  foreign  country 
which  by  treaty,  convention,  or  law  affords  similar  privileges  to  citi- 
zens of  the  United  States,  the  application  in  this  country  shall  have 
the  same  force  and  effect  as  if  filed  in  this  country  on  the  date  on 
which  the  foreign  application  was  filed.  A  similar  provision  is  found 
in  the  trade-mark  act  of  February  20,  1905,  the  period  with  reference 
to  trade-marks  being  four  months.  These  provisions  are  in  accord 
with  the  International  Convention  for  the  Protection  of  Industrial 
Property,  which  has  been  adhered  to  by  the  leading  countries  of  the 
world. 

Section  4887,  Revised  Statutes,  further  provides  that  where  a  for- 
eign patent  has  issued  on  an  application  filed  more  than  12  months 
before  the  filing  of  an  application  for  patent  for  the  same  invention 
in  this  country,  no  patent  shall  be  issued  in  this  country.  Section 
4885,  Revised  Statutes,  provides  that  unless  the  final  fee  for  the 
issuance  of  the  patent  is  paid  within  six  months  of  the  date  of  allow- 
ance of  the  application  for  patent  the  patent  shall  be  withheld,  and 
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section  4897,  Revised  Statutes,  provides  that  an  application  for  the 
renewal  of  such  withheld  application  may  be  filed  at  any  time  within 
two  years  from  the  notice  of  allowance. 

It  has  been  found  that  in  many  instances  applicants  have  been 
unable,  owing  to  the  European  war,  to  file  applications  in  this  coun- 
try within  12  months  of  the  filing  of  an  application  in  a  foreign 
country,  oiyfco  pay  the, fee  within  the  time  fixed. by  law.. -  The  exten- 
sion of  9  months ...Avliich '"the"" 'bill  authorizes  the  Commissioner  of 
Patents  to  make  is  deemed  sufficient  to  cover  such  cases  and  is  the  same 
as  the  extension  which  is  granted  by  some  of  the  European  countries. 
The  requirement  that  it  shall  be  shown  to  the  satisfaction  of  the 
Commissioner  of  Patents  that  the  inability  to  file  the  application  or 
to  pay  the  fee  was  due  to  the  existing  state  of  war  is  in  conformity 
with  the  provisions  of  section  4894-, -Revised  Statutes,  with  respect 
to  the  delay  in  prosecuting  applications  beyond  the  period  fixed  by 
that  section.  ... 

Provisions  similar  to  that  proposed  by  this  bill  have  been  made  by 
the  principal  European  countries,  which  provisions  apply  to  citizens 
of  the  United  States. 

It  is  proposed  that  the  bill  be  made  effective  from  August  1,  1914, 
the  beginning  of  the  war,  and  it  is  further  proposed  that  it  shall  not 
apply  to  applications  filed  after  January  1,  1917,  by  which  time, 
presumably,  the  necessity  for  the  extension  will  have  passed. 
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REGISTRATION  OF  TRADE-MARKS. 


January  23,  1915. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 

Mr.  Oldfield,  from  the  Committee  on  Patents,  submitted  the  fol- 
lowing 

REPOfiT. 

[To  accompany  H.  R.  16098.] 

The  Committee  on  Patents,  to  which  was  referred  the  bill  (H.  R. 
16098)  to  amend  the  amended  section  5  of  an  act  to  authorize  the 
registration  of  trade-marks  used  in  commerce  with  foreign  nations 
or  among  the  several  States  or  with  the  Indian  tribes,  and  to  protect 
the  same,  submit  the  following  report  and  recommend  that  the  bill 
do  pass: 

Section  5  of  the  present  trade-mark  act  denies  the  right  of  anyone 
to  register  as  a  trade-mark,  among  other  things,  any  mark  which 
consists — 

of  any  design  or  picture  that  has  been  or  may  hereafter  be  adopted  by  any  fraternal 
society  as  its  emblem,  or  of  any  name,  distinguishing  mark,  character,  emblem,  colors, 
flag,  or  banner  adopted  by  any  institution,  organization,  club,  or  society  which  was 
incorporated  in  any  State  in  the  United  States  prior  to  the  date  of  the  adoption  and 
use  by  the  applicant:  Provided,  That  said  name,  distinguishing  mark,  character, 
colors,  flag,  or  banner  was  adopted  and  publicly  used  by  said  institution,  organiza- 
tion, club,  or  society  prior  to  the  date  of  adoption  and  use  by  the  applicant. 

The  purpose  and  effect  of  the  proposed  amendment  is  to  extend 
the  restrictive  provisions  of  the  trade-mark  act  to  the  name  of  any 
church,  religious  denomination,  or  society,  or  the  name  by  which 
any  church,  religious  denomination,  or  society  is  commonly  known 
or  called. 

The  occasion  for  the  proposed  amendment  is  the  fact  that  certain 
persons  have  registered  and  attempted  to  register  as  commercial 
trade-marks  under  the  trade-mark  act  a  certain  name  long  since 
commonly  considered  and  accepted  as  the  name  of  a  certain  religious 
denomination  or  society.  The  organizations  or  societies  sought  to 
be  protected  by  the  proposed  amendment  are  nonmanuf  acturing  and 
noncommercial.  They  are  not  engaged  in  trade  or  commerce. 
They  can  not  protect  themselves  by  registering  their  own  names  as 
trade-marks.  The  names  of  upright  and  cherished  religious  denom- 
inations or  societies  would  have  peculiar  value  as  a  trade-mark  on 
lines  of  merchandise  offered  for  sale,  and  the  goods  sold  under  such 
a  trade-mark,  good  or  bad,  would  be  represented  as  having  the  ap- 
proval and  indorsement  of  a  society  in  which  the  public  has  confidence, 
but  with  which  the  holder  of  the  trade-mark  has  no  connection. 
The  public  should  be  protected  against  such  impositions. 


o 


63d  Congress,  )  HOUSE  OF  REPRESENTATIVES,  j  Report 
3d  Session.      J  *  J  No.  1314. 


AMENDMENT  OF  THE  LAWS  RELATING  TO  COPYRIGHTS. 


January  25,  1915. — Referred  to  the  House  Calendar  and  ordered  to  be  printed. 


Mr.  Oldfield,  from  the  Committee  on  Patents,  submitted  the 

following 

REPORT. 

[To  accompany  H.  R.  21137.] 

The  Committee  on  Patents,  to  which  was  referred  the  bill  (H.  R. 
21137)  to  amend  section  23  of  an  act  entitled  "An  act  to  amend  and 
consolidate  the  acts  respecting  copyright/'  approved  March  4,  1909, 
having  had  the  same  under  consideration,  beg  to  submit  the  following 
report  and  recommend  that  the  bill  do  pass. 

Section  23  of  the  copyright  act  relates  to  the  duration  and  renewal 
of  copyright. 

It  has  come  to  the  knowledge  of  the  committee  that  publishers 
throughout  the  United  States,  after  the  expiration  of  56  years  of  copy- 
right monopoly,  have  claimed  and  exercised  and  seek  to  perpetually 
exercise,  under  the  interpretation  of  the  law  by  the  Federal  courts,  a 
" secondary  meaning"  right  which,  it  is  claimed,  during  the  period  of 
copyright  protection  attached  to  their  publications  by  no  other  cir- 
cumstance than  from  long-continued  advertising  of  their  respective 
works.  The  result  is  that  publishers  of  matter  on  which  the  copy- 
right has  long  since  expired  are  enabled  to  perpetuate  the  monopoly 
originally  granted  them  under  the  copyright  law,  thus  suppressing 
competition,  preventing  the  expansion  of  the  field  of  industry  in  the 
printing  and  allied  trades,  and  adversely  affecting  educational  condi- 
tions throughout  the  country  by  compelling  the  public  to  pay  arbi- 
trary prices  for  the  standard  textbooks  and  other  works  essential  in 
the  dissemination  of  knowledge.  In  the  opinion  of  the  committee, 
this  condition  should  not  exist. 


o 


